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PREFATORY    NOTE. 


Through  funds,  furnished  for  the  purpose,  the  National 
Prison  Association  of  the  United  States  is  enabled  to  issue  the 
complete  Works  of  the  late  Edward  Livingston  on  Criminal 
Law  and  Prison  Discipline.  The  Association  is  happy  in  being 
made  the  organ  of  giving  to  the  country  and  the  worid  a  new 
edition  of  the  writings  of  an  American  Jurist  and  Philanthropist, 
who  has  done  so  much  to  illustrate  and  advance  his  age,  in  one 
of  the  highest  and  noblest  departments  of  civilization.  The 
Honorable  Salmon  P.  Chabb,  Chief  Justice  of  the  United  States, 
has  kindly  prepared  an  Introduction  to  these  volumes,  in  which 
full  justice  is  done  to  Mr.  Livingston's  genius  and  services. 
The  present  moment  is  auspicious  for  the  re-appearance  of  this 
most  valuable  contribution  to  criminal  and  penitentiary  science, 
when  the  whole  world  is  waking  up,  as  never  before,  to  the 
importance  of  improved  penal  legislation,  penal  systems,  and 
penal  treatment.  It  cannot  fail  to  add  fresh  forc«  to  this 
impulse,  and  to  hasten  reforms  too  long  delayed. 

E.  C.  WINES, 

Corresponding  Secretan/  of  the 
National  Prison  Association  of  the  United  States. 

Office  of  the  Association, 

194,  Broadway,  New  York, 
December^  1872. 


INTRODUCTION. 


The  close  of  the  last^  and  the  beginning  of  the  present^ 
century  witnessed  remarkable  developments  of  ideas  and 
institutions. 

The  American  Bevolntion  was  the  first  attempt  in  the  history 
of  the  world  to  embody^  in  a  written  constitution  for  a  great 
country,  the  fandamental  principles  of  government,  and  to  dis- 
tribute its  powers  among  the  different  departments. 

The  French  Bevolntion  followed.  Passion  and  prejudice,  and 
the  absence  of  a  controlling  religious  sentiment,  marred  its  work, 
and  prepared  the  absolute  government  in  which  the  Nation  sought 
refuge  from  its  own  excesses.  But  the  Revolution  was  bom  of 
reform,  and  the  spirit  of  reform  did  not  cease  to  work  in  the 
councils  of  the  state,  when  popular  government,  perishing  of 
misrule  and  anarchy,  gave  way  to  the  Consulate. 

The  French  Code  was  the  product  of  discussions  begun  amidst 
civil  throes,  and  brought  to  a  close  under  the  auspices  of  the 
First  Consul. 

Never,  except  in  one  instance,  had  the  law  of  a  great  State 
been  so  completely  re-organized.  The  Code  of  Justinian  served  as 
the  model  and  inspiration  of  the  Code  of  Napoleon.  The  former 
preserved  the  roles  which  the  wisdom  of  past  ages  had  sanctioned; 
prancd  what  had  become  obsolete  or  incongruous ;  out  of  chaotic 
confusion  evoked  system  and  order;  and  added  the  regulations 
which  experience  had  proved  to  be  necessary,  or  prudent  fore- 
thought recommended  as  useful.  The  latter  followed  the  illus- 
trious example. 

The  names  of  Trouchet,  Cambaceres,  Le  Brun,  and  their  fellow- 
members  of  the  Napoleonic  Commission,  will  ever  be  connected  in 
honour  and  memory  with  those  of  Tribonian  and  his  associates  in 
the  Commission  organized  by  Justiniau. 
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Both  Codes  have  exerted  wide  and  permanent  influence  upon 
the  condition  of  mankind.  The  Civil  Law,  embodied  in  the  Code 
of  Justinian,  has  entered  largely  into  the  legislation  of  modem 
Europe  and  America ;  while  the  Code  of  Napoleon  survives  the 
First  and  the  Second  Empires  as  the  law  of  France ;  has  been 
adopted,  in  the  main,  by  several  neighbouring  States ;  and  has 
given  an  impulse  to  improvement  and  order  in  Jurisprudence 
which  cannot  be  measured. 

The  impulse  was  felt  in  America  by  Edward  Livingston,  a 
learned  lawyer,  familiar  with  the  theory  and  practice  of  Common 
and  Civil  Law,  and  thoroughly  versed  in  the  general  principles  of 
Jurisprudence ;  a  statesman  already  eminent,  and  destined  to  be 
much  more  eminent;  he  was  singularly  qualified  for  the  task 
which,  in  obedience  to  the  Legislature  of  Louisiana,  he  undertook, 
of  preparing  a  system  of  Penal  Law  for  the  State  of  his  adoption. 

This  system  consists  of  a  Code  of  Crimes  and  Punishments ;  a 
Code  of  Procedure ;  a  Code  of  Evidence ;  a  Code  of  Reform  and 
Prison  Discipline ;  and  a  Book  of  Definitions. 

To  each  of  the  four  Codes  an  elaborate  Report  was  prefixed, 
in  which  its  principles,  purposes,  and  provisions  were  fully  ex- 
pounded. Two  elaborate  preliminary  Reports,  one  on  the  plan  of 
a  Penal  Code,  and  one  on  the  system  of  Penal  Law,  preceded 
these.  The  whole  work  requii'ed  the  continuous  and  indefatigable 
labours  of  three  years. 

When  completed,  an  untoward  accident  occurred  which  would 
have  paralyzed  the  efforts  of  a  man  less  patient  in  labour,  and  less 
firm  of  purpose.  In  one  night  the  original  draught,  and  the  copy 
carefully  prepared  for  the  printer,  was  destroyed  by  fire.  The 
next  morning  witnessed  the  resumption  of  his  toils,  and  in  two 
years  the  work  was  again  complete. 

It  did  not  receive  the  sanction  of  the  Legislature  necessary  to 
make  it  the  law  of  the  State.  It  was  not  to  be  the  good  fortune 
I  of  Louisiana  to  possess  a  Penal  Code  so  far  in  advance  of  any 
system  hitherto  promulgated.  Objections  of  detail  and  fears  of 
possible  consequences,  combined  with  sluggish  indifierence,  and 
the  inert  force  always  so  difficult  to  be  overcome  in  deliberative 
assemblies,  to  prevent  the  adoption  of  the  comprehensive  system, 
planned  with  a  genius  only  equalled  by  the  indefatigable  labour 
with  which  the  outlines  were  filled  and  completed.  The  Legisla- 
ture proved  unequal  to  the  adoption  of  the  Code  of  Livingston, 
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It  might  have  been  otherwise  had  its  author  remaiiied  in 
LonisiGuia^  and  devoted  his  great  personal  influence  to  the 
work  of  securing  the  necessary  sanction. 

But  the  labour  of  preparing  the  Codes  had  been  chiefljperformcd 
elsewhere,  and  in  connection  with  the  discharge  of  other  pubUc 
duties ;  and  the  Legislature,  though  failing  to  adopt  his  system, 
manifested  its  appreciation  of  its  author  by  electing  him  soon 
after  as  Senator  of  the  United  States,  from  which  position  he 
was  transferred  to  the  Cabinet  of  Jackson,  and  then  made 
Minister  to  France.     He  never  returned  to  Louisiana. 

But  though  the  State  for  which  the  Codes  were  prepared 
neglected  to  avail  itself  of  the  labours  assigned  and  soUcited  by 
itself,  they  have  proved,  together  with  their  Litroductions,  a  trea- 
sure of  suggestions  to  which  many  States  are  indebted  for  useful 
legislation ;  and  one  in  particular,  the  Republic  of  Guatemala,  for 
certain  portions  adopted  into  her  own  laws. 

And  the  most  advanced  thinkers  of  the  age,  among  whom 
must  be  mentioned  the  illustrious  names  of  Bentham  and  JefFerson, 
made  haste  to  acknowledge  its  merits,  and  to  ''arrange,'^  to  use  the 
words  of  Jefferson,  the  name  of  its  author  with  those  of  the 
*'  Sages  of  Antiquity.'* 

It  should  be  mentioned  here  that  soon  after  the  completion  of 
the  Codes  for  Louisiana,  Livingston,  then  a  representative  in  Con- 
gress from  that  State,  prepared  and  presented  to  the  House  a 
system  of  Penal  Law,  adapted  to  the  use  of  the  General  Govern- 
ment, and  embracing  a  title  on  '^  Offences  against  the  Laws  of 
Nations.''  This  was  printed  by  order  of  the  House  in  1828,  but 
was  followed  by  no  legislation. 

A  complete  edition  of  the  Codes  and  Introductory  Reports  was 
printed  at  Philadelphia  in  1833.  The  most  important  portions 
had  been  previously  printed  in  England,  France,  and  Germany. 
The  whole  is  now  nearly  out  of  print.  But  the  interest  in  the 
subject  lives,  and  will  live,  as  long  as  the  Punishment  of  Crime 
and  the  Reformation  of  Criminals  continue  to  engage  the  attention 
of  legislators  and  philanthropists. 

It  is  not  surprising,  then,  that  the  work  of  Mr.  Living- 
ston should  attract  again  the  public  attention.  An  edition, 
consisting  of  the  Introductory  Reports  and  the  title  on 
Offences  against  the  Laws  of  Nations,  from  the  system  pre- 
pared for  the  United    States,   was  begun  in   Paris  just  before 
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the  breaking  out  of  the  recent  Pranco-Grerman  war,  and  will 
speedily  appear. 

And  it  seems  not  unfits  in  view  of  the  approaching  interna- 
tional Congress  on  the  Prevention  and  Repression  of  Crime, 
including  Penal  and  Reformatory  Treatment,  that  an  American 
edition  of  the  whole  work,  treating  with  such  remarkable  ability 
the  leading  topics  which  must  engage  its  attention,  should  be 
brought  out  under  the  auspices  of  the  American  Prison  Associa- 
tion. Funds  for  the  purpose  have  been  generously  furnished  to 
the  Association ;  and  it  rejoices  in  the  opportunity  thus  afforded 
of  reviving  in  the  memories  of  philanthropists  and  statesmen  the 
lessons  of  wisdom  and  humanity  which  it  contains. 

The  American  edition  will  thus  meet  the  French  edition  of  the 
work  of  the  great  American  Jurist,  who  was  chosen  on  account  of 
it  an  Associate  of  the  French  Academy  of  Moral  and  Political 
Science,  nearly  half  a  century  ago.     The  fact  will  be  certainly 

remarkable. .  It  will  prove  that,  if  Livingston  was  in  advance  of 
his  times,  the  day  is  at  least  approaching  when  his  broad  and  com- 
prehensive views  will  be  not  only  appreciated  but  realized. 

The  American  Prison  Association,  counting  as  its  chief  objects 
the  reform  of  Criminal  Codes,  the  improvement  of  prison  dis- 
cipline, and  the  study  and  application  of  the  best  means  of  saving 
discharged  prisoners  from  a  return  to  crime,  takes  great  satisfac- 
tion in  reproducing  a  work  in  which  all  these  topics  are  discussed 
with  a  keenness  of  insight,  a  clearness  of  statement,  a  force  of 
logic,  a  beauty  of  diction,  an  elevation  of  sentiment,  and  a  breadth 
of  sympathy,  which  mark  at  once  the  highest  genius  and  largest 
benevolence. 


Washinoton,  Moy,  1872. 
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AN    ACT 


OP 


THE  GENERAL  ASSEMBLY  OF  LOUISIANA, 


BSLATIVE  TO 


THE  CRIMINAL  LAWS  OF  THAT  STATE. 

APPROVED  10  FEBRUARY  1820. 

Whereas  it  is  of  primary  importance,  in  every  well  regu- 
lated state,  that  the  code  of  criminal  law  should  be 
founded  on  one  principle,  viz.,  the  prevention  of  crime ; 
that  all  offences  should  be  clearly  and  explicitly  defined, 
in  language  generally  understood;  that  punishments 
should  be  proportioned  to  offences;  that  the  rules  of 
evidence  should  be  ascertained  as  applicable  to  each 
offence ;  that  the  mode  of  procedure  should  be  simple, 
and  the  duty  of  magistrates,  executive  officers  and  indi- 
viduals assisting  them,  should  be  pointed  out  by  law : 
and  whereas  the  system  of  criminal  law,  by  which  this 
state  is  now  governed,  is  defective  in  many,  or  all  of  the 
points  above  enumerated,  therefore : 

Section  1.  Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  state  of  Louisiana  in  general 
assembly  convened,  that  a  person  learned  in  the  law, 
shall  be  appointed  by  the  senate  and  house  of  repre- 
sentatives at  this  session,  whose  duty  it  shall  be  to  pre- 
pare and  present  to  the  next  general  assembly,  for  its 
consideration,  a  code  of  criminal  law  in  both  the  French 
and  English  languages,  designating  all  criminal  offences 

A 


punishable  by  laW }  defining  the  same  in  clear  and  explicit 
terms ;  designating  the  punishment  to  be  inflicted  on 
each ;  laying  down  the  rules  of  evidence  on  trials ; 
directing  the  whole  mode  of  procedure,  and  pointing  out 
the  duties  of  the  judicial  and  executive  officers  in  the 
performance  of  their  functions  under  it. 

Section  2.  And  be  it  further  enacted,  that  the  person 
so  to  be  chosen,  shall  receive  for  his  services  such  com- 
pensation as  shall  be  determined  by  the  general  assembly, 
at  their  next  session,  and  that  a  sum  of  five  hundred 
dollars  shall  be  paid  to  him,  on  a  warrant  of  the  governor 
upon  the  state  treasury,  to  enable  him  to  procure  such 
information  and  documents  relative  to  the  operation  of 
the  improvements  in  criminal  jurisprudence,  particularly 
of  the  penitentiary  system  in  the  different  states,  as  he 
may  deem  useful  to  report  to  the  general  assembly  in 
considering  the  project  of  a  code  :  he  shall  account  to  the 
general  assembly,  in  what  manner  the  said  five  hundred 
dollars  has  been  disposed  of. 
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THE  GENERAL  ASSEMBLY  OF  LOUISIANA. 

21  MAROH  1823. 

Besolted  by  the  senate  and  house  of  representatives  in 
general  assembly  convened,  that  the  general  assembly  do 
approve  of  the  plan  proposed  by  Edward  Livingston, 
Esq.,  in  his  report,  made  in  pursuance  of  the  act  entitled 
''  an  act  relative  to  the  criminal  laws  of  this  state,"  and 
earnestly  solicit  Mr.  Livingston  to  prosecute  this  work, 
according  to  said  report ;  that  two  thousand  copies  of  the 
same,  together  with  the  part  of  the  projected  code  thereto 
annexed,  be  printed  in  pamphlet  form ;  one  thousand  of 
which  shall  be  printed  in  French  and  one  thousand 
in  English,  imder  the  direction  of  the  said  Edward 
Livingston,  Esq.,  of  which  five  copies  be  delivered  to 
each  member  of  the  present  general  assembly,  fifty  copies 
to  the  governor,  one  copy  to  each  of  the  judges  of  the 
supreme  court,  the  district  judges,  the  judge  of  the 
criminal  court,  the  attomey-'general  and  district  attorneys, 
the  parish  judges,  two  hundred  copies  to  the  said  Edward 
Livingston,  Esq. ;  and  that  the  balance  shall  be  for  the 
use  of  the  state,  of  which  one  half  shall  be  deposited  in 
the  hands  of  the  secretary  of  the  senate  and  clerk  of  the 
house  of  representatives,  and  the  other  half  in  the  office 
of  the  secretary  of  the  state. 

And  be  it  ftirther  resolved,  that  the  governor  be 
requested,  and'it  is  hereby  made  his  duty  to  contract  for 
the  printing  of.  said  work,  and  to  pay  for  the  same  out  of 
the  contingent  fund 

And  be  it  further  resolved,  that  a  sum  of  one  thousand 


dollars  be  paid  to  Edward  Livingston,  Esq.,  on  his 
warrant,  out  of  the  treasury  of  the  state,  to  be  on  account 
of  the  compensation  to  him  allowed,  when  his  work  shall 
be  completed. 

A.  BEAUVAIS, 
Speaker  of  the  House  of  Representatives. 

J.  POYDRAS, 
President  of  the  Senate. 

Approved,  March  21,  1822, 

T.  B.  ROBERTSON, 
Governor  of  the  State  of  Louisiana. 


IN 
THE  GENERAL  ASSEMBLY  OF  LOUISIANA. 

18  FEBRUARY  1821. 

Wb,  the  undersigned,  secretary  of  the  senate  and  clerk 
of  the  house  of  representatives  of  the  state  of  Louisiana, 
do  hereby  certify,  that  on  the  thirteenth  of  February  in 
the  year  of  our  Lord,  one  thousand  eight  hundred  and 
twenty-one,  Edward  Livingston,  Esq.,  was  elected  and 
appointed  by  the  joint  ballot  of  the  general  assembly  of 
said  state,  to  draw  and  prepare  a  criminal  code.  In 
testimony  whereof,  we  have  hereunto  set  our  hands. 

J.  CHABAUD, 

Secretary  of  the  Senate. 

CANONGE, 
Clerk  of  the  House  of  Representatives. 

Now-Orleans,  Mwoh  28^  1822. 
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REPORT 


MADS  BT 


EDWARD     LIVINGSTON 


TO 


THE  HONOURABLE  THE  SENATE  AND  HOUSE  OF  REPRESENTA- 
TIVES OF  THE  STATE  OF  LOUISIANA  IN  GENERAL 
ASSEMBLY  CONVENED. 

In  pv/mumce  of  the  Act  entitled  <'  An  Act  relative  to  the  Criminal 

Lawe  of  that  State  J* 

Having  been  honoured  by  an  appointment  at  the  last 
session,    to    perform   the   duties  required  by   "  an  act 
relative  to  the  criminal  laws  of  the  state,"  I  have  thought 
it  necessary  to  report    to    the    general  assembly  the 
progress  that  has  been  made  in  the   work,   and    the 
reasons    which    have    prevented    its     completion.     In 
imdertaking  those   duties,    I   relied  much   on  the   aid 
which  I  expected  to  derive  from  the  other  states;  for, 
although  none  of  them  has  framed  a  code  on  so  compre- 
hensive  a  plan  as  that  contemplated  by  our  law,  yet  most 
of  them  have  established  the  penitentiary  system,  which 
is  intended  to  form  the  basis  of  our  legislation  on  this 
subject.     Before  I  could  avail  myself  of  the  advantage 
which  those  experiments  aflforded,  it  was  necessary  to 
know,   with  precision,   their  results.     This  information 
could   only  be  obtained  by  collecting  the  returns  and 
official  reports  of  the  different  estabUshments,  and  in- 
ducing men  of  eminence  and  abilities  to  communicate  their 
observations  on  the  subject.     Knowing  also  the  advan- 
tage to  be  derived  from  a  comparison  of  the  opinions  of 
eminent  jurists  and  statesmen  on  other  leading  principles, 
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which  must  be  embodied  in  the  system,  I  addressed 
several  copies  of  the  annexed  circular  letter  to  the 
governors  of  each  state,  with  the  request,  that  they  might 
be  put  into  the  hands  of  men,  from  whom  the  desired 
information  might  be  expected ;  these,  as  well  as  a  num- 
ber of  similar  applications,  I  did  hope,  would  have  pro- 
cured a  body  of  information  useful  not  only  to  me  in 
framing  the  work,  but  to  the  legislature  in  judging  of  it. 

This  hope  has,  however,  as  yet  been  but  partially 
realized.  I  have  received  returns  of  the  state  of  the 
penitentiary  only  from  Massachusetts.  Governor  Wollcott 
and  Judge  Swift,  of  Connecticut,  Chancellor  Kent,  of  New 
York,  Judge  Holman,  of  Ohio,  Mr.  Rawle,  of  Penn- 
sylvania, Mr.  Bowen,  of  Rhode  Island,  Mr.  Brice,  of 
Maryland,  and  Colonel  Johnson,  of  Kentucky,  have  com- 
municated to  me  some  useful  information;  with  these 
exceptions,  the  gentlemen  to  whom  my  letters  were 
addressed,  have  been  too  much  occupied  in  their  own 
states  to  attend  to  the  affairs  of  ours. 

Our  minister  in  England  has  had  the  goodness  to  send 
to  me  the  reports  of  the  committees  of  the  house  of  com- 
mons, appointed  to  inquire  into  the  propriety  of  a  revision 
of  their  penal  laws ;  documents  of  great  utility,  to  show 
the  operation  of  the  law  we  have  partially  adopted,  in 
that  country  from  wliich  we  have  borrowed  it. 

It  appears  that  these  reports  are  not  easily  procured, 
and  that  Mr.  Rush  was  indebted  for  them  to  Mr.  Jeremy 
Bentham,  whose  writings  have  thro\^Ti  so  much  light  on 
the  subject  of  criminal  legislation,  and  who,  in  a  note 
addressed  to  Mr.  Rush,  on  our  undertaking,  has  made  a 
suggestion  which  he  will  find  has  not  been  disregarded. 

I  certainly  lost  some  time  in  waiting  for  answers  to 
my  letters,  but  I  cannot,  in  candour,  state  this  (even  with 
the  necessary  attention  to  my  professional  business), 
to  have  been  the  only  cause  why  the  task  I  have  under- 
taken is  not  yet  fully  performed. 

I  never  so  far  overrated  my  own  powers,  as  to  suppose 
that  the  whole  plan  would  be  executed  in  the  short 
interval  between  the  two  sessions,  but  I  did  think,  that 
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parts  of  it  might  be  prepared,  and  submitted  for  the 
sanction  of  the  present  legislature,  leaving  the  others  to 
be  acted  upon  at  a  future  period.  A  closer  view  of  the 
subject,  however,  convinced  me  of  my  error.  In  es- 
tablishing the  principles  on  which  the  work  was  to  be 
framed,  and  tracing  the  plan  of  its  different  divisions,  1 
found  that  its  parts  were  so  closely  connected,  and  that 
continued  references  from  one  to  the  other  were  so  un- 
avoidable, as  to  render  it  difficult  fairly  to  judge  of,  or 
decide  on,  any  part  without  examining  the  whole.  I 
therefore  determined  to  report  to  the  general  assembly,  the 
progress  I  had  made,  to  develope  the  plan  on  which  I 
proposed  to  execute  the  work,  to  give  them  some  of  the 
detached  parts  as  specimens  of  the  execution,  and  then  to 
take  their  direction  whether  it  should  be  completed  or 
not. 

The  introductory  notice  herewith  submitted,  gives  the 
different  divisions  of  the  code,  into  books,  chapters  and 
sections ;  the  whole  is  sub-divided  into  articles,  numbered 
progressively  through  each  book,  so  that  citations  may  be 
niade  by  referring  to  the  article  and  book  only.  A  con- 
tinued numeration  of  the  articles,  through  the  whole 
work,  has  been  found,  in  other  instances,  inconvenient, 
and  carrying  the  numbers  through  each  chapter  or  section 
only,  increases  the  difficulty  of  reference.  In  the  same 
notice,  will  be  found  some  general  provisions,  made  to 
obviate  the  necessity  of  those  repetitions,  which  increased 
the  barbarism  of  our  legal  language ;  but  the  omission  of 
which  has  sometimes  counteracted  the  intent  of  the  legis- 
lature. The  instance  of  two  statutes,  which  were  made 
in  England,  to  punish,  the  one  the  stealing  of  horses,  and 
the  oiiier  the  stealing  of  a  horse j  is  familiar  to  lawyers  ; 
and  indeed  it  has  been  doubted  by  some,  whether  a  third 
statute  were  not  necessary,  to  include  the  female  part  of 
the  species. 

One  other  article  in  this  notice  points  to  a  method, 
which  will  also,  it  is  supposed,  tend  to  render  the  code 
both  explicit  and  concise.  Technical  terms  are  never  used 
in  the  work,  where  common  expressions  could  be  found 
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to  give  the  same  idea.  The  employment  of  them,  how- 
ever, is,  in  many  instances,  unavoidable.  In  all  such 
cases,  and  whenever  a  word,  or  a  phrase,  is  either  ambig- 
uous, or  employed  in  any  other  sense  than  that  which  is 
given  to  it  in  common  parlance,  it  becomes  necessary  to 
explain  the  precise  meaning  which  is  attached  to  it  in  the 
code.  To  this  end,  whenever  any  such  expressions  occur 
in  the  course  of  the  work,  they  are  to  be  printed  in  a 
particular  character,  which  will  serve  as  a  notice,  that 
they  are  defined  and  explained.  These  definitions  and 
explanations  form  the  first  book. 

This,  though  necessarily  the  first  in  numerical  order,  it 
is  obvious,  must  be  the  last  executed.  The  words  re- 
quiring explanation  are  noted,  and  the  definitions  written, 
as  the  work  progresses ;  when  complete,  it  will  be  sub- 
mitted to  men  unversed  in  the  language  of  the  law,  and 
every  word  not  fully  understood  by  them,  wiU  be  marked 
for  explanation.  The  foregoing  parts  of  the  plan  are 
believed  to  be  new,  and  therefore  require  the  stricter 
attention  to  the  propriety  of  their  enactment :  they  sug- 
gested themselves  to  me,  as  the  means  of  making  the 
work,  at  once  concise,  and  easily  comprehended  by  those 
who  are  most  interested  in  understanding  it. 

The  second  book  begins  with  a  preamble,  which  states 
the  reasons  that  called  for  the  enactment  of  a  criminal 
code,  and  which  sanctions,  by  a  solemn  legislative  declara- 
tion, the  principles  on  which  its  several  provisions  are 
founded.  These  principles  once  studied,  and  after  proper 
discussion  adopted,  will  serve  as  a  standard  to  measure 
the  propriety  of  every  other  part  of  the  code  :  with  these 
rules  constantly  before  us,  and  duly  impressed  on  our 
minds,  we  can  proceed  with  confidence  and  comparative 
ease,  to  the  task  of  penal  legislation ;  and  we  may  see  at 
a  glance,  or  determine  by  a  single  thought,  whether  any 
proposed  provision  is  consonant  to  those  maxims  which  we 
have  adopted  as  the  dictates  of  truth.  The  incongruities 
which  have  pervaded  our  system  will  disappear ;  every 
new  enactment  will  be  impressed 'with  the  character  of 
the  original  body  of  laws ;  and  our  penal  legislation  will 
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no  longer  be  a  piece  of  fretwork  exhibiting  the  passions 
of  its  several  authors,  their  fears,  their  caprices,  or  the 
carelessness  and  inattention  with  which  legislators  in  all 
ages  and  in  every  country  have,  at  times,  endangered  the 
lives,  the  Uberties,  and  fortunes  of  the  people,  by  incon- 
sistent provisions,  cruel  or  disproportioned  punishments, 
and  a  l^islation,  weak  and  wavering,  because  guided  by 
no  principle,  or  by  one  that  was  continually  changing,  and 
therefore  could  seldom  be  right.  This  division  of  the 
code  is  deemed  to  be  of  the  highest  importance ;  all  the 
other  parts  will  derive  their  character  from  this ;  it  is  the 
foundation  of  the  whole  work,  and,  if  well  laid,  the  super- 
structure raised  in  conformity  to  it  cannot  be  essentially 
faulty.  It  is  the  result  of  much  reflection,  guided  By  an 
anxiety  to  discover  the  truth,  and  to  express  it  with  precision. 

The  remainder  of  the  second  book  is  devoted  to  the 
establishment  of  general  dispositions,  applicable  to  the 
exercise  of  legislative  power  in  penal  jurisprudence ;  to 
prosecutions  and  trials ;  to  a  designation  of  the  persons 
who  are  amenable  to  the  provisions  of  this  code  ;  to  a 
statement  of  the  circumstances  imder  which  acts,  that 
woidd  otherwise  be  offences,  may  be  justified  or  excused ; 
to  the  repetition  of  offences ;  to  the  situation  of  different 
persons  participating  in  the  same  offence,  as  principals, 
accomplices  or  accessories. 

The  enimciation  of  these  general  provisions,  it  is  sup- 
posed, will  greatly  tend,  not  only  to  elucidate,  but  abridge 
the  work ;  by  throwing  them  into  a  single  chapter, 
memory  is  assisted,  order  is  better  preserved,  and  repeti- 
tion very  much  avoided.  Among  those  which  relate  to 
the  exercise  of  legislative  power,  are  some  that  ought 
particularly  to  fix  the  attention  of  the  general  assembly  ; 
such  is  one  for  the  exclusion  of  that  class  of  offences, 
which  figures  in  the  English,  and  most  other  penal  codes, 
under  the  vague  description  of  offences  against  the  laws 
of  morality,  of  nature,  and  of  religion.  The  will  of  the 
l^islature  is  established  as  the  only  rule ;  and  the  crude 
and  varying  opinions  of  judges,  as  to  the  extent  of  this 
uncertain  code  of  good  morals,  are  no  longer  to  usurp  the 
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authority  of  law.  Connected  with  this,  is  the  provision 
which  prohibits  the  punishment  of  any  act  not  expressly 
forbidden  by  the  letter  of  the  law,  under  the  pretence  that 
it  comes  within  its  spirit. 

By  the  criminal  laws  which  now  govern  us,  most 
offences  are  described  in  the  technical  words  of  the 
English  jurisprudence,  and  we  are  referred  to  it  for  their 
explanation;  hence  our  judges  have  deemed  themselves 
bound  to  adopt  those  definitions  which  have  been  given 
by  the  English  courts,  and  the  whole  train  of  constructive 
offences  has  been  brought  into  our  law.  The  institution 
of  the  trial  by  jury,  the  rare  infliction  of  torture  ;  and  in 
latter  times,  the  law  of  habeas  corpus,  gave  a  decided 
superiority  to  the  penal  law  of  England  over  that  of  its 
neighbours.  The  nation,  unfortunately,  mistook  this 
superiority  for  perfection ;  and  while  they  proudly  looked 
down  on  the  rest  of  Europe,  and  reproached  them  with 
their  tortures,  their  inquisitions,  and  secret  tribunals,  they 
shut  their  eyes  to  the  imperfections  of  their  own  code. 
Prisoners  were  denied  the  assistance  of  counsel ;  men 
were  executed  because  they  could  not  read ;  those  who 
refused  to  answer,  were  condemned  to  die  under  the  most 
cruel  torture.  Executions  for  some  crimes  were  attended 
with  butchery  that  would  disgust  a  savage.  The  life  and 
honour  of  the  accused  were  made  to  depend  on  the  un- 
certain issue  of  a  judicial  combat.  A  wretched  sophistry 
introduced  the  doctrine  of  corrupted  blood.  Heretics  and 
witches  were  committed  to  the  flames.  No  proportion  was 
preserved  between  crimes  and  punishments.  The  cutting 
of  a  twig,  and  the  assassination  of  a  parent;  breaking  a  fish- 
pond, and  poisoning  a  whole  family  or  murdering  them 
in  their  sleep,  aU  incurred  the  same  penalties ;  and  two 
hundred  different  actions,  many  not  deserving  the  name 
of  offences,  were  punishable  by  death.  This  dreadful  list 
was  increased  by  the  legislation  of  the  judges,  who  de- 
clared acts  which  were  not  criminal  under  the  letter  of 
the  law,  to  be  punishable  by  virtue  of  its  spirit.  The 
statute  gave  the  text,  and  the  tribunals  wrote  the  com- 
mentary in  letters  of  blood ;  and  extended  its  penalties 
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by  the  creation  of  constructive  offencea  The  vague,  and 
sometimes  unintelUgible  language,  employed  in  the  penal 
statutes;  and  the  discordant  opinions  of  elementary 
writers,  gave  a  colour  of  necessity  to  this  assumption  of 
power ;  and  the  English  nation  have  submitted  to  the 
legislation  of  its  courts,  and  seen  their  fellow  subjects 
hanged  for  constructive  felonies ;  quartered  for  construc- 
tive treasons ;  and  roasted  alive  for  constructive  heresies, 
with  a  patience  that  would  be  astonishing,  even  if  their 
written  laws  had  sanctioned  the  butchery.  The  first  con- 
structive extension  of  a  penal  statute  beyond  its  letter,  is 
an  ex  post  facto  law,  as  regards  the  offence  to  which  it  is 
applied ;  and  is  an  illegal  assumption  of  legislative 
power,  so  far  as  it  estabUshes  a  rule  for  fiiture  decisions 
In  our  repubUc,  where  the  diflTerent  departments  of 
government  are  constitutionally  forbidden  to  interfere  with 
each  other  s  functions,  the  exercise  of  this  power  would 
be  particularly  dangerous;  it  was  therefore  thought 
proper  to  forbid  it  by  an  express  prohibition.  Some 
actions,  injurious  to  society,  may,  by  this  means,  be  per- 
mitted for  a  time,  but  it  was  deemed  infinitely  better 
to  submit  to  this  temporary  inconvenience,  than  to  allow 
the  exercise  of  a  power  so  much  at  war  with  the 
principles  of  our  government.  It  may  be  proper  to 
observe,  that  the  fear  of  these  consequences  is  not  ideal, 
and  that  the  decisions  of  all  tribunals,  under  the  common 
law,  justify  the  belief,  that  without  some  legislative 
restraint,  our  courts  would  not  be  more  scrupulous  than 
those  of  other  countries,  in  sanctioning  this  dangerous 
abuse.  In  another  part  of  the  code,  it  is  intended  to 
insert  a  provision,  to  bring  before  the  legislature,  at 
stated  periods,  all  those  cases  in  which  the  operation  of 
the  law  is  supposed  to  fall  short  of,  or  to  extend  beyond, 
the  intention  of  those  who  framed  it ;  the  defects,  if 
really  such,  will  then  be  cured  by  the  power  legally 
authorized  to  apply  the  remedy  ;  the  harmony  of  our 
constitutional  distribution  of  powers  will  be  undisturbed ; 
and  the  ends  of  public  justice  attained  with  greater  regu* 
larity  and  better  effect. 
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Our  constitution,  containing  a  very  imperfect  declar- 
ation of  rights,  leaves  the  legislative  power  entirely 
uncontrolled  in  some  points,  where  restraint  has,  in  most 
free  governments,  been  deemed  essential;  a  majority 
may  establish  their  religion  as  that  of  the  state ;  non- 
conformity may  be  punished  as  heresy  ;  and  even  the 
toleration  of  other  creeds  may  be  refused  ;  without 
violating  any  express  constitutional  law.  Corruption  of 
blood  may  be  estabUshed,  and  it  is  even  somewhat 
doubtful,  whether,  strictly  speaking,  it  does  not,  under 
the  general  terms  in  which  the  rules  of  the  conunon  law 
are  adopted,  now  exist.  No  legislative  act  can  apply  an 
efiectual  remedy  to  these  and  other  constitutional 
defects;  but  their  existence  has  called  for  a  longer 
enunciation  of  general  principles  in  the  code,  than  would 
otherwise  have  been  necessary.  Our  successors  will  not 
be  bound  to  observe  them,  but  we  shall  evince  our  own 
conviction  of  their  truth ;  and  by  impressing  them  on 
the  minds  of  our  constituents,  render  any  attempt  to 
undermine  or  destroy  them,  more  difficult  and  more 
odious.  Acknowledged  truths  in  politics  and  juris- 
prudence, can  never  be  too  often  repeated.  When  the 
true  principles  of  legislation  are  impressed  on  the  minds 
of  the  people ;  when  they  see  the  reasons  of  the  laws  by 
which  they  are  governed,  they  will  obey  them  with 
cheerfulness,  if  just,  and  know  how  to  change  them,  if 
oppressive.  The  reporter,  therefore,  has  thought  it  an 
essential  part  of  his  duty  to  fortify  the  precepts  of  the 
projected  code,  by  assigning  the  reasons  on  which  they 
are  founded ;  thus  to  open  the  arcana  of  penal  legislation, 
and  to  show  that  the  mystery  in  w^hich  it  has  hitherto 
been  involved,  was  not  inherent  in  the  subject,  but  must 
disappear,  whenever  its  true  principles  are  developed. 

Among  the  general  provisions,  is  also  found  one, 
asserting  the  right  to  publish,  without  restraint,  the 
account  of  all  proceedings  in  criminal  courts,  and  freely 
to  discuss  the  conduct  of  judges,  and  other  officers  em- 
ployed in  administering  justice.  That  this  may  be  done 
more  effectually,  it  is  provided  that  the  judge  shall,  at 
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the  request  either  of  the  accused  or  of  the  prosecutor, 
state  and  record  his  decisions,  with  the  reasons  on  wliich 
they  are  founded.  In  a  subsequent  part  of  the  work,  it 
will  be  made  the  duty  of  a  particular  officer  to  publish 
accurate  accounts  of  all  trials,  remarkable  either  for  the 
atrocity  of  the  offence,  or  the  importance  of  the  principles 
decided  in  the  course  of  the  proceeding.  Publicity  is  an 
object  of  such  importance  in  free  governments,  that  it  not 
only  ought  to  be  permitted,  but  must  be  secured  by  a 
species  of  compulsion.  The  people  must  be  forced  to 
know  what  their  servants  are  doing,  or  they  will,  like 
other  masters,  submit  to  imposition,  rather  than  take  the 
trouble  of  inquiring  into  the  state,  of  their  affairs.  No 
nation  ever  yet  found  any  inconvenience  from  too  close 
an  inspection  into  the  conduct  of  its  officers ;  but  many 
have  been  brought  to  ruin,  and  reduced  to  slavery,  by 
suffering  gradual  imposition  and  abuses,  which  were  im- 
perceptible, only  because  the  means  of  publicity  had  not 
been  secured.  In  modem  times,  the  press  is  so  powerful 
an  engine  to  effect  this,  that  the  nation  which  neglects  to 
employ  it,  in  promulgating  the  operations  of  every  de- 
partment in  government,  can  neither  know  nor  deserve 
the  blessings  of  freedom.  The  important  task  of  spread- 
ing this  kind  of  information,  ought  not,  therefore,  be  left 
to  the  chance  of  private  exertion ;  it  must  be  made  a 
public  duty ;  every  one  employed  in  the  administration 
of  justice  will  then  act  under  the  conviction,  that  his 
official  conduct  and  opinions  will  be  discussed  before  a 
tribunal  in  which  he  neither  presides  nor  officiates*  The 
efiects  of  such  a  conviction  may  be  easily  imagined,  and 
we  may  fairly  conclude,  that  in  proportion  to  its  strength, 
will  be  the  fideUty  and  diligence  of  those  upon  whom  it 
operates. 

By  our  constitution  the  right  of  a  trial  by  jury  is 
secured  to  the  accused,  but  it  is  not  exclusively  esta- 
blished. This,  however,  may  be  done  by  law,  and  there 
are  so  many  strong  reasons  in  its  favour,  that  it  has  been 
thought  proper  to  insert  in  the  code,  a  precise  declara- 
tion, that  in  all  criminal  prosecutions,  the  trial  by  jury  is 
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a  privilege  which  cannot  be  renounced.  Were  it  left 
entirely  at  the  option  of  the  accused,  a  desire  to  propitiate 
the  favour  of  the  judge,  ignorance  of  his  true  interest,  or 
the  confusion  incident  to  his  situation,  might  induce  him 
to  waive  the  advantage  of  a  trial  by  his  country,  and 
thus,  by  degrees,  accustom  the  people  to  a  spectacle  they 
ought  never  to  behold ;  a  single  man  determining  the 
fact,  applying  the  law,  and  disposing  at  his  will,  of  the 
life,  liberty,  and  reputation  of  a  citizen. 

In  proposing  this  change  in  our  law,  I  may  be  per- 
mitted to  make  a  few  reflections,  to  show  its  importance. 
The  trial  by  jury  formed  no  part  of  the  jurisprudence  of 
the  difierent  powers  which  governed  Louisiana  prior  to 
its  last  cession.  It  was  first  introduced  when  the 
province  became  incorporated  with  thfe  United  States,  as 
one  of  its  territories.  By  the  first  act  for  effecting  this 
union,  the  trial  by  jury  was  established  in  capital  cases; 
and  in  all  others,  both  civil  and  criminal,  was  left,  as  in 
all  cases  it  is  now,  optional  with  the  parties.  In  the 
second  grade  of  government,  it  was  provided,  that  the 
people  should  have  the  benefit  of  the  trial  by  jury,  but  it 
was  not  declared  the  only  mode  of  trial ;  and  our  state 
constitution  has  adopted  it  in  original  cases,  nearly  in  the 
same  words.  This  indifference  in  our  constitutional  com- 
pacts, to  an  institution  of  such  vital  importance,  has  had 
the  most  injurious  consequences,  which  have  been  in- 
creased by  subsequent  provisions.  In  civil  cases,  it  is 
already  banished  from  our  courts,  or  used  only  as  an 
engine  of  delay,  or  as  an  awkward  and  oppressive  vehicle 
for  transmitting  testimony,  to  be  decided  only  by  the 
supreme  court.  This  degradation  of  the  functions  of 
jurors,  in  cases  of  property,  certainly  does  not  tend  to 
render  them  respectable  in  cases  affecting  life  and  liberty. 
In  criminal  cases,  the  attorney-general,  I  believe,  demands 
a  trial  by  jury,  as  he  has  a  right  to  do,  in  all  serious  cases 
even  where  the  accused  is  willing  to  waive  it.  But  a 
prosecutor  less  friendly  to  the  institution,  and  a  judge 
more  desirous  to  increase  his  powers  than  the  gentlemen 
who  now  fill  those  stations,  could  easily  find  means  to 
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make  the  jury  as  useless,  as  rarely  employed,  and  as 
insignificant  in  a  cnminal  court,  as  our  laws  have  already 
made  it  in  civil  jurisdiction. 

Those  who  advocate  the  present  disposition  of  our  law, 
say — admitting  the  trial  by  jury  to  be  an  advantage,  the 
law  does  enough  when  it  gives  the  accused  the  option  to 
avail  himself  of  its  benefits ;  he  is  the  best  judge  whether 
it  will  be  useful  to  him  ;  and  it  would  be  unjust  to  direct 
him  in  so  important  a  choice.  This  argument  is  specious^ 
but  not  soUd.  There  are  reasons,  and  some  have  already 
been  stated,  to  show  that  this  option,  in  many  cases^ 
cannot  be  freely  exercised.  There  is,  moreover,  another 
interest,  besides  that  of  the  culprit,  to  be  considered  ;  it 
he  be  guilty,  the  state  has  an  interest  in  his  conviction ; 
and  whether  guilty  or  innocent,  it  has  a  higher  interest, 
that  the  fact  should  be  fairly  canvassed  before  judges 
inaccessible  to  influence,  and  unbiassed  by  any  false 
views  of  official  duty.  It  has  an  interest  in  the  character 
of  its  administration  of  justice,  and  a  paramount  duty  to 
perform,  in  rendering  it  free  from  suspicion.  It  is  not 
true,  therefore,  to  say,  that  the  laws  do  enough,  when 
they  give  the  choice  (even  supposing  it  could  be  made 
with  deUberation)  between  a  fair  and  impartial  trial,  and 
one  that  is  Uable  to  the  strongest  objections.  They  must 
do  more,  they  must  restrict  that  choice,  so  as  not  to 
suffer  an  ill-advised  individual  to  degrade  them  into 
instruments  of  ruin,  though  it  should  be  voluntarily 
inflicted ;  or  of  death,  though  that  death  should  be 
suicide. 

Another  advantage  of  rendering  this  mode  of  trial 
obligatory  is,  that  it  diflftises  the  most  valuable  informa'- 
tion  among  every  rank  of  citizens;  it  is  a  school,  of 
which  every  jury  that  is  impanelled,  is  a  separate  class ; 
where  the  dictates  of  the  laws,  and  the  consequences  of 
disobedience  to  them,  are  practically  taught.  The 
frequent  exercise  of  these  important  functions,  moreover, 
gives  a  sense  of  dignity  and  self-respect,  not  only 
becoming  the  character  of  a  free  citizen,  but  which  adds 
to  his  private  happmess.  Neither  party  spirit,  nor 
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intrigue,  nor  power,  can  deprive  him  of  this  share  in  the 
administration  of  justice,  though  they  can  himible  the  pride 
of  every  other  office,  and  vacate  every  other  place.  Every 
time  he  is  called  to  act  in  this  capacity,  he  must  feel  that 
though  perhaps  placed  in  the  himiblest  station,  he  is  yet 
the  guardian  of  the  life,  the  liberty,  and  reputation  of  his 
fellow  citizens,  against  injustice  and  oppression ;  and  that, 
while  his  plain  understanding,  has  been  found  the  best 
refuge  for  innocence,  his  incorruptible  integrity  is 
pronoimced  a  sure  pledge  that  guilt  will  not  escape. 
A  state  whose  most  obscure  citizens  are  thus  individually 
elevated  to  perform  those  august  functions  ;  who  are, 
alternately,  the  defenders  of  the  injured,  the  dread  of 
the  guilty,  the  vigilant  guardians  of  the  constitution; 
without  whose  consent  no  punishment  can  be  inflicted, 
no  disgrace  incurred  ;  who  can,  by  their  voice,  arrest  the 
blow  of  oppression,  and  direct  the  hand  of  justice  where 
to  strike* — such  a  state  can  never  sink  into  slavery,  or 
easily  submit  to  oppression ;  corrupt  rulers  may  pervert 
the  constitution ;  ambitious  demagogues  may  violate  its 
precepts ;  foreign  influence  may  control  its  operations ; 
but  while  the  people  enjoy  the  trial  by  jury,  taken  by 
lot  from  among  themselves,  they  cannot  cease  to  be  free. 
The  information  it  spreads ;  the  sense  of  dignity  and 
independence  it  inspires;  the  courage  it  creates,  will 
always  give  them  an  energy  of  resistance,  that  can 
grapple  with  encroachment ;  and  a  renovating  spirit,  that 
will  make  arbitrary  power  despair.  The  enemies  of 
freedom  know  this ;  they  know  how  admirable  a  vehicle 
it  is  to  convey  the  contagion  of  those  liberal  principles, 
which  attack  the  vitals  of  their  power,  and  they  guard 
against  its  introduction  with  more  care  than  they  would 
take  to  avoid  pestilential  disease.  In  countries  where  it 
already  exists,  they  insidiously  endeavour  to  innovate, 
because  they  dare  not  openly  destroy ;  changes  incon- 
sistent with  the  spirit  of  the  institution  are  introduced, 
under  the  plausible  pretext  of  improvement ;  the  common 
class  of  citizens  are  too  ill-informed  to  perform  the  duties 
of  jurors — a  selection  is  necessary.     This  choice  must  be 
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confided  to  an  agent  of  executive  power,  and  must  be 
made  among  the  most  eminent  for  education,  wealth  and 
respectability ;  so  that,  after  several  successive  operations 
of  political  chemistry,  a  shining  result  may  be  obtained, 
freed,  indeed,  from  all  republican  dross,  but  without  any 
of  the  intrinsic  value  that  is  found  in  the  rugged,  but 
inflexible  integrity  and  incorruptible  worth  of  the  original 
composition.  Men,  impanelled  by  this  process,  bear  no 
resemblance  but  in  name  to  the  sturdy,  honest,  unlettered 
jurors,  who  derive  no  dignity  but  from  the  performance 
of  their  duties ;  and  the  momentary  exercise  of  whose 
functions  gives  no  time  for  the  work  of  corruption,  or  the 
effect  of  influence  or  fear.  By  innovations  such  as  these> 
the  institution  is  so  changed,  as  to  leave  nothing  to 
attach  the  affections,  or  awaken  the  interest  of  the  people, 
and  it  is  neglected  as  an  useless,  or  abandoned  as  a 
mischievous  contrivance. 

In  England,  the  panel  is  made  up  by  an  officer  of  the 
crown ;  but  there  are  many  correctives  which  lessen  the 
effect  of  this  vice.  The  return,  except  in  very  special 
cases,  is  made,  not  with  a  view  to  any  particular  cause, 
but  for  the  trial  of  all  that  are  at  issue;  and  out  of  a 
large  number  returned  on  the  panel,  the  twelve  taken  for 
the  trial  are  designated  by  lot;  in  capital  cases,  also,  the 
extent  to  which  challenges  are  allowed,  is  calculated  to 
defeat  any  improper  practices ;  and  when  we  add  to  this 
the  general  veneration  for  this  mode  of  trial,  the  force  of 
pubUc  opinion,  guided  by  a  spirit  which  it  has  created, 
and  diffiised,  and  perpetuated,  we  shall  see  the  reason 
why  the  trial  by  jury,  though  by  no  means  perfectly 
organized,  is,  in  that  country,  justly  considered  as  the 
best  security  for  the  liberties  of  the  people ;  and  why, 
though  they  behold  with  a  shameful  indifference,  a 
domineering  aristocracy,  corrupting  their  legislative,  and 
encroaching  On  their  executive  branches  of  government, 
they  yet  boast,  with  reason,  of  the  independence  of  their 
judiciary,  ennobled  as  it  is  with  the  trial  by  jury.  We 
have  received  this  invaluable  inheritance  from  our 
British    ancestors :    let   us   defend,   and   improve,   and       A 
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perpetuate  it;  not  only  that  we  may  ourselves  enjoy 
its  advantages,  but,  that  if  this,  with  the  principle  of  free 
representation  in  government,  and  that  admirable  con- 
trivance for  securing  personal  liberty,  the  writ  of  habeas 
corpus,  should  chance  to  be  corrupted  or  abolished  in  the 
country  from  whence  we  derived  them,  we  may  return 
the  obligation  we  have  received,  by  oflfering  for  adoption, 
to  a  regenerated  state,  those  great  institutions  of  freedom 
established  by  ancestors  common  to  them  and  the  race 
of  freemen,  by  whose  labours,  experience  and  valour,  they 
will  have  been  perfected  and  preserved. 

In  France,  this  mode  of  trial  was  introduced  during 
the  revolution,  but  was  afterwards  found  inconvenient  to 
the  exercise  of  the  imperial  power.  By  the  code  of  1808, 
it  was  so  modified  as  to  leave  scarcely  a  resemblance  of 
its  origin ;  it  became  a  select  corps  of  sixty  men,  chosen 
by  the  prefect,  who  held  his  office  at  the  will  of  the 
crown.  It  was  reduced  by  successive  operations  (all  by 
the  king's  officers)  to  twenty-one;  out  of  which  the 
accused  had  the  illusory  privilege  of  excepting  to  nine ; 
and  the  votes  of  the  majority  of  the  remaining  twelve, 
combined,  in  no  very  intelligible  manner,  with  the 
opinions  of  the  bench,  decided  his  fate.  Yet  even 
under  this  vicious  constitution,  juries  have  sometimes 
been  found  to  interpose  between  executive  power  and 
its  victims;  and  the  very  name  (for  it  is,  in  fact,  but 
very  little  more)  of  the  trial  by  jury,  is  now,  under  the 
monarchy  of  France,  the  object  of  royal  jealousy  and 
fear. 

"With  these  examples  before  us,  ought  we  not,  in 
framing  a  new  code,  to  impress  on  the  minds  of  our 
constituents  a  sacred  attachment  to  this  institution? — 
So  venerable  for  its  antiquity  !  So  wise  in  theory  I  So 
efficient  in  practice  !  So  simple  in  form  !  In  substance 
so  well  adapted  to  its  end  1  The  terror  of  guilt — ^the 
best  hope  of  innocence  !  Venerated  by  the  friends  of 
freedom,  detested  and  abhorred  by  its  foes  I  Can  we 
too  religiously  guard  this  sanctuary  into  which  liberty 
may  retire  in  times   (God  long  avert  them  from  our 
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country!)  when  corruption  may  pervert,  and  faction 
overturn,  every  other  institution  framed  for  its  protec- 
tion. Even  in  such  times,  the  nation  need  not  despair. 
A  regenerating  spirit  will  never  be  extinct,  while  this 
admirable  contrivance  for  its  preservation  exists :  fostered 
in  this  retreat,  it  will  gradually  gather  strength,  and  in 
due  time  will  walk  abroad  in  its  majesty  over  the  land, 
arrest  the  progress  of  arbitrary  power,  strike  off  the 
shackles  which  it  has  imposed,  and  restore  the  blessings 
of  freedom  to  a  people  still  conscious  of  their  right  to 
enjoy  them. 

If  these  reflections  should  chance  to  be  seen  in  the 
other  states,  they  will  be  considered  as  a  trite  repetition 
of  acknowledged  truths :  here,  I  have  some  reason  to 
apprehend  they  will  be  thought  problematical  assertions. 
But  whatever  may  be  their  effect,  I  should,  with  my 
ideas  of  their  importance,  have  been  guilty  of  a  derelic- 
tion of  duty,  had  I  failed  to  present  them.  All,  how- 
ever, I  think  on  the  subject,  more  than  any  language  at 
my  command  can  express,  is  contained  in  a  single  feUcitous 
sentence,  written  by  a  man  as  eminent  for  learning  and 
genius,  as  he  is  admired  for  the  purity  of  his  principles^ 
and  his  attachment  to  the  institutions  of  freedom — speak- 
ing of  jurors,  he  calls  them — 

"Twelve  invisible  judges,  whom  the  eye  of  the  cor- 
rupter cannot  see,  and  the  influence  of  the  powerful 
cannot  reach,  for  they  are  nowhere  to  be  fotmd,  until 
the  moment  when,  the  balance  of  justice  being  placed 
in  their  hands,  they  hear,  weigh,  determine,  pronounce, 
and  immediately  disappear,  and  are  lost  in  the  crowd  of 
their  fellow-citizens."* 

The  other  provisions  of  this  book  either  require  no 
particular  elucidation,  or  will  receive  it  when  the  work  iz 
presented  for  adoption. 

It  may,  however,  be  proper  to  notice  a  change  which 
is  proposed  in  the  law  of  principals  and  accessories.     As 

*  Duponoeati's  address  at  the  opening  of  the  kw  academy  at  Philadel- 
phia. 
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it  now  stands,  two  species  of  oflfenders  are  designated  by 
tliis  general  name, — distinguished  by  an  awkward  peri- 
phrase,  into  ''  accessories  before  the  fact"  and  "accessories 
after  the  fact."  As  there  is  scarcely  any  feature  in 
common  between  the  offences  designated  by  these  two 
denominations,  I  have  taken  away  the  general  appella- 
tion, and  called  the  first  an  accompHce,  leaving  the 
description  of  accessory  exclusively  to  the  second.  In 
fact,  how  can  the  odious  offence  of  plotting  a  crime,  and 
instigating  another  to  perform  that  which  the  contriver 
has  not  courage  himself  to  execute ;  how  can  this  be 
assimilated  to  the  act  of  reUeving  a  repentant  and  sup- 
pUcant  offender,  who  invokes  our  pity,  and  reUes  on  our 
generosity  ? — an  act,  which,  though  justice  may  censure, 
humanity  cannot  always  condemn.  The  first  class  now 
includes  some  acts  which  are  so  much  identified  with 
those  which  constitute  the  offence,  that  it  was  thought 
more  simple,  as  well  as  more  just,  to  arrange  them  under 
the  same  head,  and  by  destroying  useless  distinctions,^ 
greatly  restrict  the  number  of  crimes  of  complicity. 

Under  the  second  head,  our  law  now  calls  for  the 
punishment  of  acts,  which,  if  not  strictly  virtues,  are 
certainly  too  nearly  allied  to  them  to  be  designated  as 
crimes.  The  ferocious  legislation  which  first  enacted 
this  law,  demands  (and  sometimes  imder  the  penalty  of 
the  most  cruel  death)  the  sacrifice  of  all  the  feeUngs  of 
nature,  of  all  the  sentiments  of  humanity ;  breaks  the 
ties  of  gratitude  and  honour ;  makes  obedience  to  the 
law  to  consist  in  a  dereliction  of  every  principle  that 
gives  dignity  to  man,  and  leaves  the  unfortunate  wretch, 
who  has  himself  been  guilty  of  no  offence,  to  decide 
between  a  life  of  infamy  and  self-reproach,  or  a  death  of 
dishonour.  Dreadfiil  as  this  picture  is,  the  original  is 
foimd  in  the  law  of  accessories  after  the  fact.  If  the 
father  commit  treason,  the  son  must  abandon,  or  deliver 
him  UD  to  the  executioner.  If  the  son  be  guilty  of 
a  crime,  the  stern  dictates  of  our  law  require,  that  his 
parent,  that  the  very  mother  who  bore  him,  that  his 
sisters  and  brothers,  the  companions  of  his  infancy, 
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should  expel  nature  from  their  hearts,  and  humanity 
from  their  feelings;  that  they  should  barbarously  dia- 
cover  his  retreat,  or  with  inhuman  apathy,  abandon  him 
to  his  fate.  The  husband  is  even  required  to  betray  his 
wife,  the  mother  of  his  children ;  every  tie  of  nature  or 
affection  is  to  be  broken,  and  men  are  required  to  be 
faithless,  treacherous,  unnatural  and  cruel,  in  order  to 
prove  that  they  are  good  citizens,  and  worthy  members 
of  society.  This  is  one  instance,  and  we  shall  see  others, 
of  the  danger  of  indiscreetly  adopting,  as  a  divine  pre- 
cept applicable  to  all  nations,  those  rules  which  were  laid 
down  for  a  particular  people,  in  a  remote  and  barbarous 
age.  The  provisions  now  under  consideration,  evidently 
have  theii'  origin  in  the  Jewish  law ;  that,  however,  went 
somewhat  further  ;  it  required  the  person  connusant  of  a 
crime  committed  by  a  relation,  not  only  to  perform  the 
part  of  informer,  but  executioner  also.  "  If  thy  brother, 
the  son  of  thy  mother ;  or  thy  son,  or  thy  daughter,  or 
the  wife  of  thy  bosom,  or  thy  friend,  which  is  as  thine 
own  soul,  entice  thee  secretly,  saying,  let  us  go  and  serve 
other  gods,  thou  shalt  not  consent.  .  .  .  Neither  shall 
thine  eye  pity  him  ....  neither  shalt  thou  conceal 
him ;  .  .  .  .  thou  shalt  surely  kill  him ;  .  .  .  .  thou 
shalt  stone  him  with  stones."  Almighty  power  might 
counteract,  for  its  own  purposes,  the  feelings  of  humanity, 
but  a  mortal  legislator  should  not  presume  to  do  it ;  and 
in  modem  times,  such  laws  are  too  repugnant  to  our 
feelings  to  be  frequently  executed ;  but  that  they  may 
never  be  enforced,  they  should  be  expunged  from  every 
code  which  they  disgrace.  The  project  presented  to  you, 
does  this,  with  respect  to  ours.  To  put  an  end  to  that 
strife,  which  such  provisions  create  in  the  minds  of  jurors, 
between  their  best  feelings  and  their  duty,  their  humanity 
and  their  oath ;  no  relation  to  the  principal  offender,  in 
the  ascending  or  descending  line,  or  in  the  collateral, 
as  far  as  the  first  degree :  no  person  united  to  him  by 
marriage,  or  owing  obedience  to  him  as  a  servant,  can  be 
punished  as  an  accessory.  Cases  of  other  particular  ties 
of  gratitude  or  friendship  cannot  be  distinguished  bylaw* 
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they  must  be  left  for  the  consideration  of  the  pardoning 
power. 

I  proceed  to  the  plan  of  the  third  book,  the  most  im- 
portant in  the  work :  it  enumerates,  classes,  and  defines 
all  ofiences. 

All  contraventions  of  penal  law  are  denominated  by  the 
general  term,  offences.  Some  division  was  necessary  to 
distinguish  between  those  of  a  greater  and  others  of  a  less 
degree  of  guilt.  No  scale  could  be  found  for  this  measure, 
so  proper  as  the  injury  done  to  society  by  any  given  act ; 
and  as  the  punishment  is  intended  to  be  proportioned  to 
the  injury,  the  nature  of  the  punishment  was  fixed  on,  as 
the  boimdary  between  smaller  offences,  which  are  desig- 
nated as  misdemeanors,  and  those  of  a  more  serious  nature 
which  are  called  crimes.  The  last  being  such  as  are 
punished  by  hard  labour,  seclusion,  or  privation  of  civil 
rights,  in  addition  to  imprisonment.  All  other  offences 
are  called  misdemeanors.  In  the  progress  of  the  work,  I 
have  felt  some  want  of  another  denomination,  to  dis- 
tinguish the  lighter  offences,  which  are  punishable  by 
pecuniary  fines  only,  from  those  which  are  called  in  the 
EngUsh  law  by  the  vague  appellation  of  high  misde- 
meanors; and  which  are  pimished  as  well  by  bodily 
restraint  as  by  fine.  It  is  possible  that  in  the  end,  some- 
thing like  the  contravention  of  the  French  law  may  be 
adopted :  but  I  am  at  present  incUned  to  think,  that  the 
single  division  I  have  mentioned  will  be  suflBcient. 

This  first  division  can  be  of  no  utility  in  the  definition 
of  offences,  and  therefore  will  find  no  place  in  that  part  of 
the  work ;  it  is  adopted,  principally,  from  the  necessity 
of  such  a  distinction  in  th^  general  provisions,  and  will 
also  be  found  of  use  in  [common  parlance,  and  for  the 
purpose  of  reference. 

Offences,  including  both  crimes  and  misdemeanors,  are 
next  classed,  in  relation  to  the  object  affected  by  them, 
into  public  and  private. 

Here  again  the  law  which  divides  the  two  classes 
must,  in  some  measure,  be  -arbitrary,  for  scarcely  any 
public  offence  can  be  committed  that  does  not  injure  an 
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individual;  and  most  of  the  outrages  offered  to  indivi- 
duals, in  some  sort,  affect  the  public  tranquillity :  but  the 
order  of  the  work  requires  the  division,  and  it  is  made 
with  as  close  a  view  as  could  be  given  to  the  nature  of 
the  different  offences,  as  follows  : 

I.  Under  the  head  of  pubUc  offences  are  ranked  : 
Those  which  affect  the  sovereignty  of  the  state,  in  its 

legislative,  executive,  or  judiciary  power. 

The  public  tranquilUty ;  the  revenue  of  the  state  ;  the 
right  of  suffrage ;  the  public  records ;  the  current  coin ; 
the  commerce,  manufactures,  and  trade  of  the  country  ; 
the  freedom  of  the  press ;  the  public  health ;  the  public 
property ;  the  public  roads,  levees,  bridges,  navigable 
waters,  and  other  property  held  by  the  sovereign  power, 
for  the  common  use  of  the  people ;  those  which  prevent 
or  restrain  the  free  exercise  of  religion,  or  which  corrupt 
the  morals  of  the  people. 

II.  Private  offences  are  those  which  affect  individuals 
and  injure  them 

In  their  reputation ;  their  persons ;  their  political 
privileges  ;  their  civil  rights ;  their  profession  or  trade ; 
their  propertv,  or  the  means  of  acquiring  or  preserving 
it 

Under  one  or  other  of  these  heads,  it  is  believed  that 
all  such  acts  or  omissions  can  be  arranged,  as  it  may  be 
proper  to  constitute  offences  ;  unless,  indeed,  those  which 
relate  to  societies  or  corporate  bodies  may  be  found,  when 
they  come  to  be  defined,  not  properly  assignable  to  any 
one  of  these  divisions ;  in  which  case,  a  separate  class 
will  be  created  for  them  and  other  miscellaneous  offences. 
It  is  obvious,  that  the  classification  cannot  be  complete 
until  all  the  offences  are  enumerated  and  defined,  and, 
therefore,  this  sketch  is  submitted  more  to  give  a  general 
idea  of  the  method,  than  as  a  complete  plan. 

Melancholy,  misfortune  and  despair,  sometimes  urge 
the  unhappy  to  an  act,  which,  by  most  criminal  codes,  is 
considered  as  an  offence  of  the  deepest  dye  ;  and  which, 
being  directed  principally  against  the  offender  himself, 
would  have  required  a  separate  division,  if  it  had  been 
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admitted  in  this  code.  It  has  not ;  because  its  insertion 
would  be  contrary  to  some  of  the  fundamental  principles 
which  have  been  laid  down  for  framins:  it. 

Suicide  can  never  be  punished  but  by  making  the 
penalty  (whether  it  be  forfeiture  or  disgrace)  fall  exclu- 
sively upon  the  innocent.  The  English  mangle  the 
remains  of  the  dead.  The  inanimate  body  feels  neither 
the  ignominy  nor  pain.  The  mind  of  the  innocent 
survivor  alone  is  lacerated  by  this  useless  and  savage 
butchery,  and  the  disgrace  of  the  execution  is  felt 
exclusively  by  him,  although  it  ought  to  fall  on  the  laws 
which  inflict  it.  The  father,  by  a  rash  act  of  self-de- 
struction, deprives  his  family  of  the  support  he  ought  to 
afford  them ;  and  the  law  completes  the  work  of  ruin,  by 
harrowing  up  their  feelings  ;  covering  them  with  dis- 
grace ;  and  depriving  them  by  forfeiture  of  their  means 
of  subsistence. 

Vengeance,  we  have  said,  is  unknown  to  our  law ;  it 
cannot,  therefore,  pursue  the  Uving  offender,  much  less, 
with  impotent  rage  should  it  pounce,  like  a  vulture,  on 
the  body  of  the  dead,  to  avenge  a  crime  which  the 
offender  can  never  repeat,  and  which  certainly  holds  out 
no  lure  for  imitation :  the  innocent,  we  have  assumed, 
should  never  be  involved  in  the  punishment  inflicted  on 
the  guilty.  But  here,  not  only  the  innocent,  but  those 
most  injured  by  the  crime,  are  exclusively  the  sufferers 
by  the  punishment.  We  have  established  as  a  maxim,  that 
the  sole  end  of  punishment  is  to  prevent  the  commission 
of  crimes;  the  only  means  of  effecting  this,  in  the 
present  case,  must  be  by  the  force  of  example  ;  but  what 
punishment  can  be  devised  to  deter  him,  whose  very 
crime  consists  in  the  infliction  upon  himself  of  the  greatest 
penalty  your  law  can  denounce  ?  Unless,  therefore,  you 
use  the  hold  which  natural  affection  gives  you  on  his 
feelings,  and  restrain  him  by  the  fear  of  the  disgrace  and 
ruin  with  which  you  threaten  his  family,  your  law  has 
no  effective  sanction;  but  humanity  forbids  this;  the 
legislator  that  threatens  it,  is  guilty  of  the  most  refined 
tyranny.     If  he  carries  it  into  execution,  he  is  a  savage. 
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It  is  either  a  vain  threat^  and  therefore  cannot  operate^  or 
if  executed  with  an  ill-directed  rage,  strikes  the  innocent 
because  the  guilty  is  beyond  its  reach. 

Another  species  of  offence  is  also  omitted,  though  it 
figures  in  every  code,  from  the  Mosaic  downward,  to 
those  of  our  days,  and  generally  with  capital  punishments 
denounced  against  its  commission  ;  yet  I  have  not  pollu- 
ted the  pages  of  the  law  which  I  am  preparing  for  you 
by  mentioning  it ;  for  several  reasons : 

First.  Because,  although  it  certainly  prevailed  among 
most  of  the  ancient  nations,  and  is  said  to  be  frequently 
committed  in  some  of  the  modem,  yet,  I  think,  in  all 
these  cases  it  may  be  traced  to  causes  and  institutions 
peculiar  to  the  people  where  it  has  been  known,  but 
which  cannot  operate  here;  and  that  the  repugnance, 
disgust,  and  even  horror,  which  the  very  idea  inspires, 
will  be  a  sufficient  security  that  it  can  never  become  a 
prevalent  one  in  our  country. 

Secondly.  Because,  as  every  crime  must  be  defined, 
the  details  of  such  a  definition  would  inflict  a  lasting 
wound  on  the  morals  of  the  people.  Your  criminal  code 
is  no  longer  to  be  the  study  of  a  select  few  :  it  is  not  the 
design  of  the  framers  that  it  should  be  exclusively  the 
study  even  of  our  own  sex ;  and  it  is  particularly  desir- 
able, that  it  should  become  a  branch  of  early  education 
for  our  youth.  The  shock  which  such  a  chapter  must  give 
to  their  pudicity,  the  familiarity  their  minds  must  acquire 
with  the  most  disgusting  images,  would,  it  is  firmly 
believed,  be  most  injurious  in  its  effects  :  and  if  there  was 
no  other  objection,  ought  to  make  us  pause  before  we 
submitted  such  details  to  public  inspection. 

Thirdly.  It  is  an  offence  necessarily  difficult  of 
proof,  and  must  generally  be  established  by  the  evidence 
of  those  who  are  sufficiently  base  and  corrupt  to  have 
participated  in  the  offence.  Hence,  persons  shameless 
and  depraved  enough  to  incur  this  disgrace,  have  made 
it  the  engine  of  extortion  against  the  innocent,  by 
threatening  them  with  a  denunciation  for  this  crime,  and 
ihey  were  generally  successful :  because,  against  such  an 
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accusation,  it  was  known  that  the  infamy  of  the  accuser 
furnished  no  sure  defence. 

My  last  reason  for  the  omission  was,  that  as  all  our 
criminal  proceedings  must  be  public,  a  single  trial  of  this 
nature  would  do  more  injury  to  the  morals  of  the  people 
than  the  secret,  and  therefore  always  uncertain,  commis- 
sion of  the  oflfence.  I  was  not  a  little  influenced,  also,  by 
reflecting  on  the  probability  that  the  innocent  might 
suffer,  either  by  malicious  combinations  of  perjured  wit- 
nesses, in  a  case  so  difficult  of  defence,  or  by  the  ready 
credit  that  would  be  given  to  circumstantial  evidence, 
where  direct  proof  is  not  easily  procured,  and  where, 
from  the  nature  of  the  crime,  a  prejudice  is  created  by 
the  very  accusation. 

In  designating  the  acts  which  should  be  declared 
offences,  I  could  not  confine  the  selection  to  such  as  were 
already  prevalent  in  this  country :  this  would  have  re- 
quired, in  future,  too  frequent  a  recurrence  to  the  work 
of  amendment ;  nor  could  I,  with  propriety,  include  all 
the  long  list  of  offences  which  have  been  enumerated  in 
the  codes  of  other  countries.  A  middle  course  has  been 
pursued,  embracing  such  prohibitions  only  as  apply 
to  acts  which  the  present,  and  probably  the  future, 
state  of  society,  in  our  country,  may  require  to  be  re- 
pressed. 

The  penal  laws  of  most  countries  have  an  ample  de- 
partment allotted  to  offences  against  religion,  because 
most  countries  have  an  established  religion  which  must 
be  supported  in  its  superiority  by  the  penalties  of  tem- 
poral laws.  Here,  where  no  pre-eminence  is  acknow- 
ledged, but  such  as  is  acquired  by  persuasion  and  con- 
viction of  the  truth ;  where  all  modes  of  faith,  all  forms 
of  worship,  are  equal  in  the  eye  of  the  law ;  and  it  is  left 
to  that  of  omniscience  to  discover  which  is  the  one  most 
pleasing  in  its  sight ;  here,  the  task  of  legislation,  on  this 
head,  is  simple,  and  easily  performed.  It  consists  in  a 
few  provisions  for  scrupulously  preserving  this  equality, 
and  for  punishing  every  species  of  disturbance  to  the 
exercise  of  all  religious  rites,  while  they  do  not  interfere 
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with  public  tranquillity  :  these  are,  accordingly,  all  that 
will  be  found  in  the  code. 

After  thus  accounting  for  the  omissions  I  have  re- 
marked, it  may  be  proper  to  notice  a  new  class,  inserted 
in  the  enumeration  of  public  offences  under  the  head  of 
offences  against  the  freedom  of  the  press  :  this  is  new  in 
the  legislation  of  those  governments  where  the  liberty  of 
the  press  is  best  established  and  most  prized.  It  has 
generally  been  thought  a  sufficient  protection  to  declare, 
that  no  punishment  should  be  inflicted  on  those  who 
legally  exercise  the  right  of  publishing  ;  but  hitherto  no 
penalties  have  been  denounced  against  those  who  ille- 
gally abridge  this  liberty.  Constitutional  provisions  are, 
in  our  republics,  universally  introduced  to  assert  the 
right,  but  no  sanction  is  given  to  the  law.  Yet  do  not 
the  soundest  principles  require  it?  If  the  liberty  of 
publishing  be  a  right,  is  it  sufficient  to  say  that  no  one 
shall  be  punished  for  exercising  it  ?  I  have  a  right  to 
possess  my  property,  yet  the  law  does  not  confine  itself 
to  a  declaration  that  I  shall  not  be  punished  for  using  it : 
something  more  is  done,  and  it  is  fenced  round  with 
penalties,  imposed  on  those  who  deprive  me  of  its  enjoy- 
ment. 

Why  should  there  be  this  difference  in  the  protection 
which  the  law  affords  to  those  different  rights?  Not 
certainly  because  the  one  in  question  is  considered  as  of 
small  moment :  every  bill  of  rights  since  the  art  of  print- 
ing has  been  known,  testifies  how  highly  it  has  been 
prized.  This  anomaly  may,  in  states  governed  by  the 
common  law,  be  accounted  for  by  the  reflection,  that 
every  breach  of  a  constitutional  privilege  might  there  be 
considered  as  a  misdemeanor,  and  punished  as  such, 
although  no  penalty  were  contained  in  the  law.  But 
here,  where  nothing  is  an  offence  but  that  which  is 
plainly  and  especially  declared  to  be  such  by  the  letter 
of  the  law,  where  we  have  banished  all  constructive 
offences,  here  our  code  wbuld  be  incomplete  without  the 
insertion  of  this  class. 

All  violence  or  menace  of  violence,  or  any  other  of  the 
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means  which  are  enumerated  in  the  code  ;  all  exercise  of 
official  influence  or  authority  which  may  abridge  this 
valuable  privilege,  is  declared  to  be  an  offence.  Nay, 
the  project  which  will  be  presented  to  you  goes  fiirther. 
And  considering  the  constitutional  provision  as  para- 
mount to  any  act  of  ordinary  legislation,  and  consequently 
that  all  laws  in  derogation  of  it  are  void ;  it  declares  all 
those  guilty  of  an  offence  who  shall  execute  any  law 
abridging  or  restraining  the  liberty  of  the  press,  contrary 
to  the  privilege  secured  by  the  constitution.  It  may  be 
said  that  this  is  nugatory,  because  the  same  authority 
which  makes  the  code  may  repeal  it,  and  that  the  legis- 
lature which  could  so  far  forget  their  duty  as  to  violate 
the  constitution,  would  certainly  abrogate  the  law  by 
which  it  was  made  punishable.  To  this  I  answer,  that 
the  consequence  does  not  follow.  Attacks  on  constitu- 
tional rights  are  seldom  openly  or  directly  made ;  the 
repeal  of  this  part  of  the  code  would  be  an  acknowledg- 
ment, on  the  part  of  those  who  procured  it,  that  they 
were  hostile  to  the  right  secured  by  the  constitution. 
This,  in  a  popular  government,  no  representative  would 
dare  to  avow ;  and  however  desirous  a  faction  might  be 
to  get  rid  of  this  formidable  censor  of  their  principles, 
operations  and  plans,  they  would  never  dare  openly  to 
declare  their  fears.  But  by  means  of  these  provisions  in 
your  code,  all  those  insidious  attempts  by  which  valuable 
privileges  are  generally  destroyed,  will  be  prevented ;  the 
people  will  be  put  on  their  guard  against  them ;  and  the 
judiciary  will  be  armed  with  legal  authority  for  their 
punishment  and  suppression. 

T  wish  to  have  it  distinctly  understood,  that  the  pre- 
ceding division  and  classification  of  offences  is  introduced 
to  give  a  method  to  the  work,  which  will  aid  the  memory; 
render  reference  more  easy ;  enable  the  student  to  com- 
prehend the  whole  plan,  and  fixture  legislators  to  apply 
amendments  and  ameliorations  with  greater  effect.  But 
that  they  are  not  intended,  in  any  manner,  to  have  a  con- 
structive operation.  Each  offence  is  to  be  construed  by 
the  definition  which  is  given  of  it,  not  by  the  division  or 
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class  in  which  it  is  placed.  The  mixed  nature  of  many 
offences,  and  the  impossibility  of  making  any  precise  Hne 
of  demarcation,  even  between  the  two  great  divisions, 
render  this  remark  necessary. 

After  the  prohibitory  and  mandatory  part  of  the  penal 
law,  we  naturaUy  come  to  consider  its  sanction  or  the 
means  of  securing  obedience  to  its  provisiona 

The  first  of  these  are  the  precautionary  measures  to 
prevent  the  commission  of  apprehended  offences,  or  to 
arrest  the  completion  of  those  which  are  begun.  These 
are  provided  for,  in  the  fourth  book,  and  do  not,  very 
essentially,  differ  from  those  which  are  known  to  the 
English  law. 

In  considering  this  important  branch  of  the  subject, 
we  must  refer  to  the  principles  established  in  the  pre- 
liminary chapter.  If  those  are  right,  the  law  punishes, 
not  to  avenge,  but  to  prevent  crimes  ;  it  effects  this,  first, 
by  deterring  others  by  the  example  of  its  inflictions  on 
the  offender ;  secondly,  by  its  effects  on  the  delinquent 
himself ;  taking  away,  by  restraint,  his  power ;  and  by 
reformation,  his  desire  of  repeating  the  offence.  No 
punishments,  greater  than  are  necessary  to  effect  this 
work  of  prevention,  let  us  remember,  ought  to  be  inflicted; 
and  that  those  which  produce  it,  by  uniting  reformation 
with  example,  are  the  best  adapted  to  the  end.  It  would 
be  disgusting  and  unnecessary  to  pass  in  review  all  the 
modes  of  punishment  which  have,  even  in  modem  times, 
been  used,  rather,  it  would  seem,  to  gratify  vengeance, 
than  to  lessen  the  number  of  offences.  A  spirit  of  en- 
lightened legislation,  taught  by  Montesquieu,  Beccaria, 
Eden,  and  others ;  names  dear  to  humanity !  has  banished 
some  of  the  most  atrocious  from  the  codes  of  Europe. 
But  it  has  happened,  in  this  branch  of  jurisprudence,  as 
it  has  in  most  other  departments  of  science,  that  long 
after  the  great  principles  are  generally  acknowledged,  a 
diversity  of  opinion  exists  on  their  application  to  particu- 
lar subjects.  Thus,  although  the  dislocation  of  the  joints 
is  no  longer  considered  as  the  best  mode  of  ascertaining 
innocence  or  discovering  guilt ;  although  offences  against 
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the  deity  are  no  longer  expiated  by  the  burning  faggot ; 
or  those  against  the  majesty  of  kings  avenged  by  the  hot 
pincers,  and  the  rack,  and  the  wheel ;  still  many  other 
modes  of  punishment  have  their  advocates,  which,  if  not 
equally  cruel,  are  quite  as  inconsistent  with  the  true 
maxims  of  penal  law;  it  may,  therefore,  be  proper  to 
pass  some  of  them  in  review. 

They  may  be  reduced  to  these  :  banishment ;  deporta- 
tion ;  simple  imprisonment ;  imprisonment  in  chains ; 
confiscation  of  property ;  exposure  to  public  derision ; 
labour  on  public  works ;  mutilation  and  other  indelible 
marks  of  disgrace ;  stripes,  or  the  infliction  of  other 
bodily  pain  :  death. 

Baioishment.  even  if  it  were  an  efficient  remedy,  can 
hardly,  I  think,  be  thought  consistent  with  the  duties 
which  one  nation  owes  to  another.  The  convict  who  is 
forced  from  one  country,  must  take  refuge  in  another ; 
and  wherever  he  goes,  he  carries  with  him  his  disposition 
to  break  the  laws  and  corrupt  the  morals  of  the  country. 
The  same  crimes  which  make  him  unfit  to  reside  in  his 
own,  render  him  mischievous  to  that  which  he  chooses 
for  his  retreat.  Every  nation,  then,  would  have  a  right 
to  complain  of  laws  that  made  their  territories  the  retreat 
of  banditti,  and  other  malefactors  of  their  neighbours. 
Each,  at  least,  would  have  a  right  to  refuse  their  entrance. 
If  all  do  it,  then  the  punishment  cannot  be  inflicted  ;  or 
must  be  commuted  into  that  which  is  denounced  against 
those  who  return.  If  no  laws  are  made  to  expel  them, 
or  guard  against  their  entrance,  the  favour  must  be 
reciprocal,  and  each  nation  would  be  bound  to  receive 
from  its  neighbour  a  number  of  foreign  rogues,  equal  to 
that  of  the  domestic  villains  they  send  out.  The  Komans, 
who  commanded  the  civilized  world,  might  employ  this 
punishment  with  effect.  In  modern  times,  it  is  only 
used  (and  that  rarely)  for  state  offences,  and  then  it  is 
generally  dangerous;  because  the  man  banished  for 
poUtical  crimes  has  frequently  the  power  of  doing  more 
extensive  mischief  abroad  than  at  home.  It  is  also  a 
very  ineflficient  remedy;   to  many  it  would  have  no 
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terrors,  and  those  upon  whose  love  of  country  it  might 
operate  as  a  punishment,  could  find  many  means  of 
evading  it  by  an  undiscovered  return. 

Deportation,  or  rather  relegation,  is  more  efiicient, 
because  return  is  more  diflScult  than  from  simple  banish- 
ment. It  also  operates  favourably  sometimes,  by  pro- 
ducing reformation,  and  while  enforced,  effectually  pre- 
vents a  repetition  of  the  offence  ;  at  least  on  the  society 
where  it  was  first  committed.  But  its  effect,  as  an 
example,  is  nearly  lost,  because  the  culprit  himself 
scarcely  thinks  it  a  punishment ;  and  because  the  distance 
causes  both  him  and  his  crime  to  be  forgotten  as  com- 
pletely as  if  he  was  removed  by  death ;  and  its  practical 
operation  in  England,  where  it  has  been  long  tried  under 
various  forms,  does  not  warrant  the  conclusion  that  it 
ought  to  be  adopted  here.* 

The  legislature  of  Pennsylvania  have  received,  very 
favourably,  a  plan  presented  by  Dr.  Mease,  recommend- 
ing this  mode  of  punishment ;  he  has  sent  me  a  copy  of 
his  papers,  which  are  at  the  disposal  of  the  general 
assembly  :  they  are  written  with  ingenuity,  but  under 
the  circumstances  in  which  this  state  is  placed,  I  cannot 
propose  his  scheme  as  either  a  practicable  or  an  advisable 
mode  of  disposing  of  convicts. 

Simple  imprisonment  has  obvious  defects;  as  a  cor- 
rective, it  is  nearly  the  worst  that  could  be  applied.  If 
solitary,  it  is,  for  most  offences,  too  severe.  If  it  be  not 
solitary,  it  becomes  a  school  for  vice  and  every  kind  of 
corruption.  The  want  of  employment,  even  when  men 
are  at  Uberty,  leads  them  to  evil  associations,  and  the 
proverb  does  not  much  exaggerate,  which  calls  it  the 
root  of  all  evil.     But  when  to  idleness  is  joined  an  asso- 

*  A  very  respectable  witness,  examined  before  tlie  house  of  commons, 
says,  "  as  to  transportation,  I,  with  deference,  think  it  ought  not  to  be 
adopted,  except  for  incorrigible  offenders,  and  then  it  ought  to  be  for 
life ;  if  it  is  for  seven  years,  the  novelty  of  the  thing,  and  the  prospect  of 
returning  to  their  friends  and  associates,  reconciles  offenders  to  it,  so  that, 
in  fact,  they  consider  it  no  punishment,  and  when  this  sentence  is  passed 
on  men,  they  frequently  say,  thank  youj  my  lard.** 
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ciation  with  all  that  is  most  profligate  and  unprincipled, 
it  may  be  easily  imagined  how  quick  must  be  the  progress 
from  innocence  to  vice,  from  vice  to  crime.  The  band  of 
the  guilty  thus  collected,  acquire  a  knowledge  of  each 
other's  capacity  in  the  commission  of  offences  ;  they  feel 
their  strength,  they  recruit  their  numbers,  they  organize 
themselves  for  their  warfare  on  society,  and  come  out 
completely  disciplined  and  arrayed  against  the  lawa 

Imprisonment  in  irons  has  all  the  evils  of  simple  im- 
prisonment, and  adds  to  them  that  of  inequality,  and  the 
danger  of  arbitrary  impositioa  The  weight  of  the  chains, 
if  regulated  by  law,  must  be  a  torture  to  the  weak,  while 
the  robust  delinquent  will  bear  them  without  pain.  If 
they  are  at  the  discretion  of  the  jailor,  there  can  be  no 
better  engine  for  petty  tyranny  and  extortion. 

Confiscation  of  property  has  few  advocates,  and  ought  to 
have  none.  It  has  every  defect  that  can  attach  to  a  mode  of 
punishment,  except  that  it  is  in  some  degree  remissible ;  it  is 
unequal,  because  it  forfeits  for  the  same  offence  the  largest 
and  the  smallest  fortune.  It  is  cruel,  because  it  deprives 
numbers  of  the  means  of  subsistence  for  the  fault  of  one. 
It  is  unjust,  for  it  punishes,  without  distinction,  the 
innocent  as  well  as  the  guilty.  It  is  liable  to  the  worst 
of  abuses,  because  it  makes  it  the  interest  of  the  govern- 
ment to  multiply  convictions.  This  last  characteristic  is 
perhaps  the  reason  why  it  retains  a  place  in  the  penal 
jurisprudence  of  Europe. 

The  next  four  heads  may  be  classed  together:  the 
pillory,  stocks,  and  other  contrivances  for  pubUc  exposure, ' 
labour  in  chains,  and  on  the  pubUc  works,  indelible 
marks  of  disgrace  (always  attended  with  bodily  pain), 
and  the  infliction  of  stripes,  all  are  liable  to  the  same 
radical  objections ;  they  all  discard  the  idea  of  reform- 
ation; all  are  unequal,  and  subject  to  arbitrary  imposition; 
with  the  exception  of  public  labour,  they  are  all  momen- 
tary in  their  application,  and  when  the  operation  is  over, 
they  impose  a  necessity  on  the  patient,  with  the  alterna- 
tive of  starving,  immediately  to  repeat  his  offence ;  he 
accordingly,  with  increased  dexterity,  commences  a  new 
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career ;  forms  a  corps  of  similar  associates  to  prey  upon 
society ;  seduces  others  by  the  example  of  his  impunity 
in  the  numerous  instances  in  which  he  escapes  de* 
tection ;  swells  the  list  of  convictions  in  those  where 
his  vigilance  is  defeated,  and  finally  becomes  a  fit  subject 
for  the  grand  remedy — the  punishment  of  death.  I 
approached  the  inquiry  into  the  nature  and  efiect  of  this 
punishment  with  the  awe  becoming  a  man  who  felt, 
most  deeply,  his  liability  to  err,  and  the  necessity  of 
forming  a  correct  opinion  on  a  point  so  interesting  to  the 
justice  of  the  country,  the  life  of  its  citizens,  and  the 
character  of  its  laws.  I  strove  to  clear  my  understanding 
firom  all  prejudices  which  education,  or  early  impressions 
might  have  created,  and  to  produce  a  frame  of  mind 
fitted  for  the  investigation  of  truth,  and  the  impartial 
examination  of  the  arguments  on  this  great  question* 
For  this  purpose,  I  not  only  consulted  such  writers  on  the 
subject  as  were  within  my  reach,  but  endeavoured  to 
procure  a  knowledge  of  the  practical  effect  of  this  punish* 
ment  on  different  crimes  in  the  several  countries  where 
it  is  inflicted.  In  my  situation,  however,  I  could  draw 
but  a  very  limited  advantage  from  either  of  these 
sources :  very  few  books  on  penal  law,  even  those  most 
commonly  referred  to,  are  to  be  found  in  the  scanty 
collections  of  this  place,  and  my  failure  in  procuring 
information  from  the  other  states,  is  more  to  be  re- 
gretted on  this  than  any  other  topic  on  which  it  was 
requested.  "With  these  inadequate  means,  but  after  the 
best  use  that  my  faculties  would  enable  me  to  make  of 
them  ;  after  long  reflection,  and  not  until  I  had  canvassed 
every  argument  that  could  suggest  itself  to  my  mind^  I 
came  to  the  conclusion,  that  the  punishment  of  death 
should  find  no  place  in  the  code  which  you  have  directed 
me  to  present.  In  offering  this  result,  I  feel  a  diffidence, 
which  arises,  not  from  any  doubt  of  its  correctness ;  I 
entertain  none ;  but  from  the  fear  of  being  thought  pre- 
sumptuous in  going  beyond  the  point  of  penal  reform,  at 
which  the  wisdom  of  the  other  states  has  hitherto  thought 
proper  to  stop;   and   from   a  reluctance  to  offer  my 
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opinions  in  opposition  to  those  (certainly  more  entitled 
to  respect  than  my  own)  which  still  support  the 
propriety  of  this  punishment  for  certain  offences.  On 
a  mere  speculative  question,  I  should  yield  to  '^this 
authority ;  but  here  I  could  not  justify  the  confidence 
you  have  reposed  in  me,  were  I  to  give  you  the  opinions 
of  others,  no  matter  how  respectable  they  may  be, 
instead  of  those  which  my  best  judgment  assured  me 
were  right. 

The  example  of  the  other  states  is  certainly  entitled 
to  great  respect ;  the  greater,  because  all,  without  excep- 
tion, still  retain  this  punishment ;  but  this  example  loses 
some  of  its  force  when  we  reflect  on  the  slow  progress  of 
all  improvement,  and  on  the  stubborn  principles  of  the 
common  law,  which  have  particularly  retarded  its  advance 
in  jurisprudence.  . 

In  England,  their  parhament  had  been  debating  for 
near  a  century  before  they  would  take  off  capital  punish- 
ment from  two  or  three  cases,  in  which  every  body 
allowed  it  was  manifestly  cruel  and  absurd :  they  have 
retained  it  in  at  least  an  hundred  otliers  of  the  same 
description ;  and  when  we  reflect  on  these  facts,  and  observe 
the  influence  which  the  prevailing  opinions  of  that  country 
have  always  had  on  the  hterature  and  jurisprudence  of 
ours,  we  may  account  for  the  several  states  having 
stopped  short  in  the  reform  of  their  penal  law,  without 
supposing  them  to  have  arrived  at  the  point  of  perfection, 
beyond  which  it  would  be  both  unwise  and  presumptuous 
to  pass.  As  to  the  authority  of  great  names,  it  loses 
much  of  its  force  since  the  mass  of  the  people  have  began  to 
think  for  themselves ;  and  since  legislation  is  no  longer 
considered  as  a  trade,  which  none  can  practise  with 
success,  but  those  who  have  been  educated  to  understand 
the  mystery  ;  the  plain  matter  of  fact,  practical  manner, 
in  which  that  business  is  conducted  with  us,  refers  more 
to  experience  of  facts  than  theory  of  reasoning  :  more  to 
ideas  of  utility  drawn  from  the  state  of  society,  than 
from  the  opinions  of  authors  on  the  subject  If  the 
argument  were  to  be  carried  by  the  authority  of  names, 
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that  of  Beccaxia,  were  there  no  other,  would  ensure  the 
victory.  But  reason  alone,  not  precedent  nor  authority, 
must  justify  me  in  proposing  to  the  general  assembly  this 
important  change;  reason  alone  can  persuade  them  to 
adopt  it  I  proceed  therefore  to  develope  the  con- 
siderations which  carried  conviction  to  my  mind,  but 
which  being  perhaps  now  more  feebly  urged  than  they 
were  then  felt,  may  fail  in  producing  the  same  effect 
upon  others.  A  great  part  of  my  task  is  rendered  un- 
necessary, by  the  general  acknowledgment,  universal,  I 
may  say,  in  the  United  States,  that  this  punishment 
ought  to  be  abolished  in  all  cases,  excepting  those  of 
treason,  murder  and  rape.  In  some  states  arson  is 
included ;  and  lately,  since  so  large  a  portion  of  our 
influential  citizens  have  become  bankers,  brokers,  and 
dealers  in  exchange,  a  strong  inclination  has  been  dis- 
covered to  extend  it  to  forgery,  and  uttering  false  bills 
of  exchange.  As  it  is  acknowledged  then  to  be  an 
inadequate  remedy  for  minor  offences,  the  argument 
will  be  restricted  to  an  inquiry,  whether  there  is  any 
probability  that  it  will  be  more  eflScient  in  cases  of 
greater  importance.  Let  us  have  constantly  before  us, 
when  we  reason  on  this  subject,  the  great  principle,  that 
the  end  of  punishment  is  the  prevention  of  crime. 
Death,  indeed,  operates  this  end  most  effectually,  as 
respects  the  delinquent ;  but  the  great  object  of  inflicting 
it  is  the  force  of  the  example  on  othera  If  this  spec- 
tacle of  horror  is  insujfficient  to  deter  men  from  the  com- 
mission  of  slight  offences,  what  good  reason  can  be  given 
to  persuade  us  that  it  will  have  this  operation  where  the 
crime  is  more  atrocious  ?  Can  we  believe  that  the  fear  of 
a  remote  and  uncertain  death  will  stop  the  traitor  in  the 
intoxicating  moment  of  fancied  victory  over  the  con- 
stitution and  liberties  of  his  country? — while  in  the 
proud  confidence  of  success,  he  defies  heaven  and  earth, 
and  commits  his  existence  to  the  chance  of  arms,  that  the 
dread  of  this  punishment  will  "  check  his  pride  ; "  force 
him,  like  some  magic  spell,  to  yield  obedience  to  the  laws, 
and  abandon  a  course  which,  he  persuades  himself,  makes 
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a  ''virtue"  of  his  ''ambition."  Will  it  arrest  the  hand 
of  the  infuriate  wretch,  who,  at  a  single  blow,  is  about  to 
gratify  the  strongest  passion  of  his  soul  in  the  destruction 
of  his  deadly  enemy  ?  Will  it  turn  aside  the  purpose  of 
the  secret  assassin,  who.  meditates  the  removal  of  the  only 
obstacle  to  his  enjoyment  of  wealth  and  honours  ?  Will 
it  master  the  strongest  passions  and  counteract  the  most 
powerful  motives,  while  it  is  too  weak  to  prevent  the 
indulgence  of  the  slightest  criminal  inclination  ?  If  this 
be  true,  it  must  be  confessed,  that  it  presents  a  paradox 
which  will  be  found  more  difficult  to  solve,  when  we 
reflect  that  great  crimes  are,  for  the  most  part,  committed 
by  men  whose  long  habits  of  guilt  have  familiarized  them 
to  the  idea  of  death ;  or  to  whom  strong  passions  or 
natural  courage  have  rendered  it,  in  some  measure,  in- 
different; and  that  the  cowardly  poisoner  or  assassin 
always  thinks  that  he  has  taken  such  precautions  as  will 
prevent  any  risk  of  discovery.  The  fear  of  death,  there- 
fore, will  rarely  deter  from  the  commission  of  great 
crimes.  It  is,  on  the  contrary,  a  remedy  peculiarly 
inapplicable  to  those  offences.  Ambition,  which  usually 
inspires  the  ciime  of  treason,  soars  above  the  fear  of 
death ;  avarice,  which  whispers  the  secret  murder,  creeps 
below  it ;  and  the  brutal  debasement  of  the  passion  that 
prompts  the  only  other  crime,  thus  punished  by  our  law, 
is  proverbially  blind  to  consequences,  and  regardless  of 
obstacles  that  impede  its  gratification — threats  of  death 
will  never  deter  men  who  are  actuated  by  these  passions; 
many  of  them  aflfront  it  in  the  very  commission  of  the 
offence,  and  therefore  readily  incur  the  lesser  risk  of 
suffering  it,  in  what  they  think  the  impossible  event  of 
detection.  But  present  other  consequences  more  directly 
opposed  to  the  enjoyments. which  were  anticipated  in  the 
commission  of  the  crime,  make  those  consequences  per- 
manent and  certain,  and  then,  although  milder,  they  will 
be  less  readily  risked  than  the  momentary  pang  attending 
the  loss  of  life  ;  study  the  passions  which  first  su^ested 
the  offence,  and  apply  your  punishment  to  mortify  and 
counteract  theuL     The  ambitious  man  cannot  bear  the 
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ordinaiy  restraints  of  government — subject  him  to  those 
of  a  prison  ;  he  could  not  endure  the  superiority  of  the 
most  dignified  magistrate— force  him  to  submit  to  the 
lowest  officer  of  executive  justice ;  he  sought,  by  his 
crimes,  a  superiority  above  all  that  was  most  respectable 
in  society — reduce  him  in  his  punishment  to  a  level  with 
the  most  vile  and  abject  of  mankind.  If  avarice  sug- 
gested the  murder — separate  the  wretch  for  ever  from 
his  hoard ;  realize  the  fable  of  antiquity  ;  sentence  him, 
from  his  place  of  penitence  and  punishment,  to  see  his 
heirs  rioting  on  his  spoils ;  and  the  corroding  reflection 
that  others  are  innocently  enjoying  the  fruits  of  his  crime, 
will  be  as  appropriate  a  punishment  in  practical  as  it  was 
feigned  to  be  in  poetical  justice.  The  rapacious  spend- 
thrift robs  to  support  his  extravagance,  and  murders  to 
avoid  detection ;  he  exposes  his  life  that  he  may  either 
pass  it  in  idleness,  debauchery  and  sensual  enjoyment,  or 
lose  it  by  a  momentary  pang — disappoint  his  profligate 
calculation ;  force  him  to  live,  but  to  live  under  those 
privations  which  he  fears  more  than  death ;  let  him  be 
reduced  to  the  coarse  diet,  the  hard  lodging,  and  the 
incessant  labour  of  a  penitentiary. 

Substitute  these  privations,  which  all  such  offenders 
fear,  which  they  have  all  risked  their  lives  to  avoid; 
substitute  these,  to  that  death  which  has  little  terror  for 
men  whose  passions  or  depravity  have  forced  them  to 
plunge  in  guilt,  and  you  establish  a  fitness  in  the  punish- 
ment to  the  crime ;  instead  of  a  momentary  spectacle, 
you  exhibit  a  lesson,  that  is  every  day  renewed ;  and 
you  make  the  very  passions  which  caused  the  offence  the 
engines  to  punish  it,  and  prevent  its  repetition. 

Reformation  is  lost  sight  of  in  adopting  this  punish- 
ment, but  ought  it  to  be  totally  discarded  ?  May  not 
even  great  crimes  be  conmiitted  by  persons  whose  minds 
are  not  so  corrupted  as  to  preclude  the  hope  of  this  effect  ? 
They  are,  sometimes,  produced  by  a  single  error — often 
are  the  consequences  of  a  concatenation  of  circumstances 
never  likely  again  to  occur,  and  are  very  frequently  the 
effect  of  a  momentary  hallucination,  which,  though  not 
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sufficient  to  excuse,  ought  sometimes  to  palliate  the  guilt; 
yet  the  operation  of  these  several  causes,  the  evident 
gradation  in  the  degrees  of  guilt  which  they  establish,  are 
levelled  before  this  destructive  punishment.  The  man 
who,  urged  by  an  irresistible  impulse  of  nature,  sacrifices 
the  base  seducer  who  has  destroyed  his  domestic  happi- 
ness ;  he  who  having  been  calumniated,  insulted  and  dis- 
honoured, at  the  risk  of  his  own  life,  takes  that  of  the 
slanderer ;  are,  in  the  eye  of  this  harsh  law,  equally  de- 
serving of  death  with  the  vile  assassin  who  murders  for 
hire,  or  poisons  for  revenge ;  and  the  youth,  whose  weak- 
ness in  the  commission  of  a  first  offence  has  yielded  to 
the  artful  insinuations  or  overbearing  influence  of  a 
veteran  in  vice,  must  perish  on  the  same  scaffold  with 
the  hardened  and  irreclaimable  instigator  of  his  crime. 
It  may  be  said,  that  the  pardoning  power  is  the  proper 
remedy  for  this  evil ;  but  the  pardoning  power,  in  capital 
cases,  must  be  exercised,  if  at  all,  without  loss  of  time  ; 
without  that  insight  into  character  which  the  penitentiary 
system  affords.  It  is,  therefore,  necessarily  liable  to 
abuse  ;  and  there  is  this  further  objection  to  its  exercise, 
that  it  leaves  no  alternative  between  death  and  entire 
exemption  from  punishment;  but  in  every  degree  of 
crime,  some  punishment  is  necessary;  the  novice,  if 
subject  to  no  reclaiming  discipline,  will  soon  become  a 
professor  in  guilt :  but  let  the  corrective  be  judiciously 
applied,  and  its  progress  will  discover  whether  he  may 
be  again  trusted  in  society,  or  whether  his  depravity  is 
so  rooted  as  to  require  continued  confinement. 

In  coming  to  a  resolution  on  this  solemn  subject,  we 
must  not  forget  another  principle  we  have  established, 
and  I  think  on  the  soundest  reasons,  that  other  things 
being  equal,  that  punishment  should  be  preferred,  which 
gives  us  the  means  of  correcting  any  false  judgment,  to 
which  passion,  indifference,  false  testimony,  or  deceiving 
appearances,  may  have  given  rise.  Error  from  these, 
or  other  causes,  is  sometimes  inevitable,  its  operation  is 
instantaneous,  and  its  fatal  effects  in  the  punishment  of 
death,  follow  without  delay  ;  but  time  is  required  for  its 
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cortrection ;  we  retrace  our  steps  with  difficulty  ;  it  is 
mortifying  to  acknowledge  that  we  have  been  unjust, 
and  during  the  time  requisite  for  the  discovery  of  the 
truth,  for  its  operation  on  our  unwilling  minds,  for  the 
interposition  of  that  power,  which  alone  can  stop  the 
execution  of  the  law,  its  stroke  falls,  and  the  innocent 
victim  dies.  What  would  not  then  the  jurors  who  con- 
victed ;  the  judges  who  condemned;  the  mistaken  witness 
who  testified  to  his  guilt ;  what  would  not  the  whole 
community  who  saw  his  dying  agonies,  who  heard,  at  that 
solemn  moment,  his  fruitless  asseverations  of  innocence  ; 
what  would  they  not  all  give  to  have  yet  within  their 
reach  the  means  of  repairing  the  wrongs  they  had  wit- 
nessed or  inflicted? 

Instances  of  this  kind  are  not  unfrequent ;  many  of 
them  are  on  record  ;  several  have  taken  place  in  our  own 
day,  and  a  very  remarkable  example  which  was  given  but 
a  few  years  since,  in  one  of  the  northern  states,  shows, 
in  a  striking  manner,  the  danger  of  those  punishments 
which  cannot  be  recalled  or  compensated,  even  though 
the  innocence  of  the  sufferer  is  rendered  clear  to  demon- 
stration. A  few  such  instances,  even  in  a  century,  are 
sufficient  to  counteract  the  best  effects  that  could  be 
derived  from  example.  There  is  no  spectacle  that  takes 
such  hold  on  the  feeUngs  as  that  of  an  innocent  man 
suffering  by  an  unjust  sentence ;  one  such  example  is 
remembered,  when  twenty  of  merited  punishment  are 
forgotten ;  the  best  passions  take  part  against  the  laws, 
and  arraign  their  operation  as  iniquitous  and  inhuman. 
This  consideration  alone,  then,  if  there  were  no  others, 
would  be  a  most  powerful  argument  for  the  aboUtion  of 
capital  punishments  ;  but  there  are  others  no  less  cogent. 

To  see  a  human  being  in  the  full  enjoyment  of  all  the 
faculties  of  his  mind,  and  all  the  energies  of  his  body;  his 
vital  powers  attacked  by  no  disease  ;  injured  by  no  acci- 
dent ;  the  pulse  beating  high  with  youth  and  health ;  to 
see  him  doomed  by  the  cool  calculation  of  his  fellow-men 
to  certain  destruction,  which  no  courage  can  repel,  no  art 
or  persususion  avert ;  to  see  a  moi-tal  distribute  the  most 
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awful  dispensations  of  the  Deity,  usurp  his  attributes, 
and  fix,  by  his  own  decree,  an  inevitable  limit  to  that 
existence  which  Almighty  power  alone  can  give,  and 
which  its  sentence  alone  should  destroy ;  must  give  rise 
to  solemn  reflections,  which  the  imposing  spectacle  of  a 
human  sacrifice  naturally  produces,  until  its  frequent 
recurrence  renders  the  mind  insensible  to  the  impression. 
But  in  a  country  where  the  punishment  of  death  is  rarely 
inflicted,  this  sensation  operates  in  all  its  force ;  the 
people  are  always  strongly  excited  by  every  trial  for  a 
capital  offence ;  they  neglect  their  business,  and  crowd 
round  the  court ;  the  accused,  the  witnesses,  the  counsel, 
everytliing  connected  with  the  investigation  becomes  a 
matter  of  interest  and  curiosity  ;  when  the  pubHc  mind 
is  screwed  up  to  this  pitch,  it  will  take  a  tone  from  the 
circumstances  of  the  case,  which  will  rarely  be  found  to 
accord  with  the  impartiality  acquired  by  justice. 

If  the  accused  excite  an  interest  from  his  youth,  his 
good  character,  his  connections,  or  even  his  countenance 
and  appearance,  the  dreadful  consequences  of  conviction, 
and  that,  too,  in  the  case  of  great  crimes  as  well  as  minor 
offences,  lead  prosecutors  to  relax  their  severity,  witnesses 
to  appear  with  reluctance,  jurors  to  acquit  against  evi- 
dence, and  the  pardoning  power  improperly  to  interpose. 
If  the  public  excitement  take  another  turn,  the  conse- 
quences are  worse ;  indignation  against  the  crime  is 
created  into  a  ferocious  thirst  of  vengeance ;  and  if  the 
real  culprit  cannot  be  found,  the  innocent  suffers  on  the 
slightest  presumption  of  guilt ;  when  public  zeal  requires 
a  victim,  the  innocent  lamb  is  laid  on  the  altar,  while  the 
scape-goat  is  suffered  to  fly  to  the  mountain.  This 
savage  disposition  increases  with  the  severity  and  the 
frequency  of  capital  inflictions,  so  that  in  atrocious  as  well 
as  in  lighter  offences,  this  species  of  punishment  leads 
sometimes  to  the  escape  of  the  guilty,  often  to  the  con- 
viction of  the  innocent. 

Whoever  has  at  all  observed  the  course  of  criminal 
proceedings,  must  have  witnessed  what  I  have  just 
endeavoured  to  describe  ;  undeserved  indulgence;  unjust 
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severity;    opposite   eflFects   proceeding    from    the   same 
cause ;  the  umiecessary  harshness  of  the  punishment. 

But  when  no  such  fatal  consequences  are  to  be  the 
result,  the  course  of  justice  is  rarely  influenced  by  passion 
or  prejudice.  ITie  evidence  is  produced  without  diffi- 
culty, and  given  without  reluctance  ;  it  has  its  due  effect 
on  the  minds  of  jurors,  who  are  under  no  terrors  of  pro- 
nouncing an  irremediable  sentence  :  and  pardons  need 
not  be  granted,  unless  innocence  is  ascertained,  or  refor- 
mation becomes  unequivocal. 

Another  consequence  of  the  infliction  of  death  is,  that 
if  frequent  it  loses  its  effect ;  the  people  become  too  much 
familiarized  with  it  to  consider  it  as  an  example  ;  it  is 
changed  into  a  spectacle,  which  must  frequently  be 
repeated  to  satisfy  the  ferocious  taste  it  has  formed.  It 
would  be  extremely  useful  in  legislation,  if  the  true  cause 
could  be  discovered  of  this  atrocious  passion  for  witness- 
ing human  agonies  and  beholding  the  slaughter  of  human 
beinga  It  has  disgraced  the  history  of  all  nations ;  in 
some  it  gave  rise  to  permanent  institutions,  like  that  of 
the  gladiators  in  Rome ;  in  others  it  has  shown  itself 
like  a  moral  epidemic,  which  raged  with  a  violence  pro- 
portioned to  the  density  of  population,  for  a  limited  time, 
and  then  yielded  to  the  influence  of  reason  and  humanity. 
Every  .people  has  given  us  instances  of  this  delirium ; 
but  the  religious  massacre  of  St.  Bartholomew,  and  the 
political  slaughters  during  the  reign  of  terror  in  France, 
exemplify,  in  a  striking  manner,  the  idea  I  mean  to 
convey.  The  history  of  our  own  country,  young  as  it 
is,  is  not  free  from  this  stain.  The  judicial  murder  of 
the  wizards  and  witches  of  New  England,  and  of  a 
great  number  of  poor  wretches,  during  what  was  called 
the  negro-plot  at  New  York,  furnish  us  with  domestic 
lessons  on  this  subject.  The  human  sacrifices  which 
we  find  in  the  early  history  of  almost  every  nation, 
proceeded  from  another  cause,  the  idea  of  vicarious  atone- 
ment for  sins ;  but  they  were  attended  with  the  same 
heart-hardening  effect.  Himian  sufferings  are  never 
beheld,  for  the  first  time,  but  with  aversion,  terror  and 
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disgust.  Nature  has  strongly  implanted  this  repugnance 
on  our  minds,  for  the  wisest  purposes :  but  this  once 
conquered,  it  happens  in  the  intellectual  taste  as  it  does 
in  that  of  the  senses ;  in  relation  to  which  last,  it  is 
observed,  that  we  become  most  fond  of  those  enjoyments 
which  required,  in  the  beginning,  some  effort  to  overcome 
the  disgust  produced  by  their  first  use;  and  that  our 
attachment  to  them  is  in  proportion  to  the  difficulty 
which  was  conquered  in  becoming  familiarized  to  them. 
Whatever  may  be  the  cause  of  this  striking  fact,  in  the 
history  of  the  human  mind,  its  effects  ought  to  be  studied 
by  the  legislator  who  desires  to  form  a  wise  and  per- 
manent system.  If  the  sight  of  one  capital  execution 
creates  an  inhvunan  taste  to  behold  another;  if  a  curiosity, 
satisfied  at  first  with  terror,  increases  with  its  gratification, 
and  becomes  a  passion  by  indulgence,  we  ought  to  be 
extremely  careful  how,  by  sanctioning  the  frequency  of 
capital  punishments,  we  lay  the  foundation  for  a  depravity, 
the  more  to  be  dreaded,  because,  in  our  government, 
popular  opinion  must  have  the  greatest  influence  on  all 
its  departments,  and  this  vitiated  taste  would  soon  be 
discovered  in  the  decisions  of  our  courts  and  the  verdicts 
of  our  juries. 

But  if  this  punishment  be  kept  for  great  occasions,  and 
the  people  are  seldom  treated  with  the  gratification  of 
seeing  one  of  their  fellow-creatures  expire  by  the  sentence 
of  the  law;  a  most  singular  effect  is  produced;  the  sufferer, 
whatever  be  his  crime,  becomes  a  hero  or  a  saint ;  he  is 
the  object  of  pubUc  attention,  curiosity,  admiration,  and 
pity.  Charity  supplies  all  his  wants,  and  religion  proves 
her  power,  by  exhibiting  the  outcast  and  murderer,  though 
unworthy  to  enjoy  existence  upon  earth,  yet  purified  from 
the  stain  of  his  vices  and  crimes,  conveiiied  by  her  agency 
into  an  accepted  candidate  for  the  happiness  of  heaven ; 
he  is  lifted  above  the  fear  of  death  by  the  exliortations 
and  prayers  of  the  pious ;  the  converted  sinner  receives 
the  tender  attentions  of  respectability,  beauty  and  worth  : 
his  prison  becomes  a  place  of  pilgrimage,  its  tenant,  a 
saint  awaiting  the  crown  of  martyrdom ;  his  last  looks 
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are  watched,  with  affectionate  solicitude  ;  his  last  words 
are  carefully  remembered  and  recorded  ;  his  last  agonies 
are  beheld  with  affliction  and  despair ;  and  after  suffering 
the  ignominious  sentence  of  the  law,  the  body  of  the 
culprit  whose  death  was  infamy,  and  whose  life  was  crime, 
is  attended  respectfully  and  mournfully  to  the  grave,  by 
a  train  that  would  not  have  disgraced  the  obsequies  of  a 
patriot  or  a  hero.  This  sketch,  though  highly  coloured, 
is  drawn  from  life :  the  inhabitants  of  one  of  the  most 
refined  and  wealthy  of  our  state  capitals,  sat  for  the 
picture,  and  although  such  exalted  feelings  are  not  always 
excited,  or  are  prudently  repressed,  yet  they  are  found  in 
nature,  and  in  whatever  degree  they  exist,  it  cannot  be 
doubted,  that  in  the  same  proportion,  they  counteract 
every  good  effect  that  punishment  is  intended  to  produce. 
The  hero  of  such  a  tragedy  can  never  consider  himself  as 
the  actor  of  a  mean  or  ignoble  part ;  nor  can  the  people 
view  in  the  object  of  their  admiration  or  pity,  a  murderer 
and  a  robber,  whom  they  would  have  regarded  with  horror, 
if  their  feelings  had  not  been  injudiciously  enhsted  in  his 
favour.  Thus  the  end  of  the  law  is  defeated,  the  force  of 
example  is  totally  lost,  and  the  place  of  execution  is  con- 
verted into  a  scene  of  triumph  for  the  sufferer,  whose 
crime  is  wholly  forgotten,  while  his  courage,  resignation, 
or  piety,  mark  him  as  the  martyr,  not  the  guilty  victim, 
of  the  laws. 

Wliere  laws  are  so  directly  at  war  with  the  feelings  of 
the  people  whom  they  govern,  as  this  and  many  other 
instances  prove  them  to  be,  these  laws  can  never  be  wise 
or  operative,  and  they  ought  to  be  abolished. 

Quid  leges  sine  mo7*ibicSy  vanes  prqficiunt  ?  But  if  laws 
unsupported  by  the  morals  of  the  people  are  inefficient, 
how  can  we  reasonably  expect  that  they  will  have  any 
effect  when  they  are  counteracted  by  moral  feelings  as 
well  as  by  ideas  of  religion.  This  is  the  effect  of  capital 
punishments  in  a  country  where  they  are  not  commonly 
inflicted.  Let  us  now  see  what  is  their  result,  where 
they  are  unhappily  too  frequent. 

In   England,   a  great   portion  of  the  eloquence  and 
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learning,  and  all  the  humanity  of  the  nation  are  at  work,  in 
an  endeavour,  not  to  abolish  the  punishment  of  death  (that 
proposition  would  be  too  bold  in  a  government  where 
reform,  in  any  department,  might  lead  to  revolution  in 
all),  but  to  restrict  it  to  the  more  atrocious  oflfences. 
This  has  produced  a  parliamentary  inquiry,  in  the  course 
of  which  the  reports,  to  which  I  have  alluded  before, 
were  made  ;  one  of  them  contains  the  examinations  of 
witnesses  before  a  committee  of  the  house  of  conmions. 
From  one  of  these,  that  of  a  solicitor  who  had  practised 
for  more  than  twenty  years  in  the  criminal  courts,  I  make 
the  following  extracts : 

"  In  the  course  of  my  practice,  I  have  found  that  the 
punishment  of  death  has  no  terror  upon  a  common  thief ; 
indeed,  it  is  much  more  the  subject  of  ridicule  among  them 
than  of  serious  deliberation.  The  certain  approach  of  an 
ignominious  death  doesnot  seem  to  operate  upon  them;  for 
after  the  warrant  has  come  down,  I  have  seen  them  treat  it 
with  levity.  I  once  saw  a  man,  for  whom  I  had  been  con- 
cerned the  day  before  his  execution,  and  on  offering  him 
condolence,  and  expressing  my  concern  at  his  situation,  he 
replied,  with  an  air  of  indifference,  '  players  at  bowls  must 
expect  rubbers;'  and  this  man  I  heard  say,  that  it  was  only 
a  few  minutes,  a  kick  and  a  struggle,  and  all  was  over. 
The  fate  of  one  set  of  culprits,  in  some  instances,  had  no 
effect,  even  on  those  who  were  next  to  be  reported  for 
execution ;  they  play  at  ball  and  pass  their  jokes  as  if 
nothing  was  the  matter.  I  have  seen  the  last  separation 
of  persons  about  to  be  executed.  There  was  nothing  of 
solemnity  about  it,  and  it  was  more  like  the  parting  for 
a  country  journey,  than  taking  their  last  farewell.  I 
mention  these  things,  to  show  what  little  fear  common 
thieves  entertain  of  capital  punishment ;  and  that  so  far 
from  being  arrested  in  their  wicked  courses  by  the  distant 
possibility  of  its  infliction,  they  are  not  even  intimidated 
by  its  certainty." 

Another  of  those  respectable  witnesses  (a  magistrate 
of  the  capital)  being  asked  whether  he  thought  that 
capital  punishment  had  much  tendency  to  deter  criminals 
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from  the  commission  of  offences,  answered,  ''  I  do  not. 
I  believe  it  is  well  known  to  those  who  are  conversant 
with  criminal  associations  in  this  town,  that  criminals  live 
and  act  in  gangs  and  confederacies,  and  that  the  execution 
of  one  or  more  of  their  own  body,  seldom  has  a  tendency 
to  dissolve  the  confederacy,  or  to  deter  the  remaining 
associates  from  the  continuance  of  their  former  pursuits. 
Instances  have  occurred  within  my  own  jurisdiction,  to 
confirm  me  in  this  opinion.  During  one  sitting,  as  a 
magistrate,  three  persons  were  brought  before  me  for 
uttering  forged  notes.  During  the  investigation,  I  dis- 
covered that  those  notes  were  obtained  from  a  room  in 
which  the  body  of  a  person  named  Wheller  (executed  on 
the  preceding  day,  for  the  same  offence)  then  was  laid, 
and  that  the  notes  in  question  were  delivered  for  circu- 
lation by  a  woman  with  whom  he  had  been  living.  This 
is  (he  adds)  a  strong  case,  but  I  have  no  doubt  that  it  is 
but  one  of  very  many  others." 

The  ordinary  of  Newgate,  a  witness  better  qualified 
than  any  other  to  give  information  on  this  subject, 
being  asked,  "Have  you  made  any  observations  as  to 
the  effect  of  the  sentence  of  death  upon  the  prisoners  ? " 
answers — "  It  seems  scarcely  to  have  any  effect  upon 
them ;  the  generality  of  people  under  sentence  of  death 
are  thinking,  or  doing  rather,  any  thing  than  preparing 
for  their  latter  end."  Being  interrogated  as  to  the  effect 
produced  by  capital  executions  on  the  minds  of  the 
people,  he  answers,  "  I  think  shock  and  horror  at  the 
moment,  upon  the  inexperienced  and  the  young,  but 
immediately  after  the  scene  is  closed,  forgetfulness  alto- 
gether of  it,  leaving  no  impression  on  the  young  and 
inexperienced.  The  old  and  experienced  thief  says,  the 
chances  have  gone  against  the  man  who  has  suffered; 
that  is  of  no  consequence,  that  is  what  was  to  be 
expected ;  making  no  serious  impression  on  the  mind 
I  have  had  occasion  to  go  into  the  press-yard  within  an 

hour  and  a  half  after  an  execution,  and  I  have  there  found 
them  amusing  themselves,  playing  at  balls  or  marbles, 
and  appearing  precisely  as  if  nothing  had  happened" 


48  REPORT   OX 

No  colouring  is  necessary  to  heighten  the  effect  of 
these  sketches.  Nothing,  it  appears  to  me,  can  more 
fully  prove  the  utter  inutility  of  this  waste  of  human 
life,  its  utter  inefficiency  as  a  punishment,  and  its  de- 
moralizing operation  on  the  minds  of  the  people. 

The  want   of  authentic  documents  prevents  me   at 
present  from  laying  before  the  general  assembly  some 
facts  which  would  elucidate  the  subject,  by  examples, 
from  the  records  of  criminal  courts  in  the  different  states. 
The  prevalence  of  particular  offences,  as  affected  by  the 
changes  in  their  criminal  laws ;  the  number  of  commit- 
ments, compared  with  that  of  convictions  ;  and  the  effect 
which  the  punishment  of  death  has  on  the  frequency  of 
the  crimes  for  wliich  it  is  inflicted  ;  accurate  information 
on  these  heads  would  have  much  facilitated  the  investi- 
gation in  which  we  are  engaged.     But  although  from  the 
causes  which  I  have  stated,  these  are  not  now  within  our 
reach ;  there  are  yet  some  facts  generally  known  on  the 
subject,  which  are  not  devoid  of  interest  or  instruction. 
Murder,  in  all  the  states,  is  punished  with  death  ;  in 
most  of  them  it  is,  except  treason  (which  never  occurred 
imder  the  state  laws),  the  only  crime  that  is  so  punished. 
If  this  were  the   most   efficacious  penalty  to   prevent 
crimes,  this  offence  would  be  one  of  which  we  should  see 
the  fewest  instances.     Is  it  so  ?    To  answer  this  question, 
we  must  estabUsh  a  comparison,  not  between  it  and  other 
offences, — that  would  never  lead  us  to  a  true  result; 
there  are  some  crimes  that  are  so  destructive  of  the  very 
existence  of  society,  create   such  universal  alarm,  and 
suppose  so  great  a  depravity,  that  the  perpetrator  is 
always  viewed  with  abhorrence  by  the  whole  community, 
and  public  execration  would  inflict  a  punishment,  even  if 
the   laws  were   silent.      The   number  of  such  crimes, 
therefore,  whatever  may  be  the  punishment  assigned  to 
them,  must  necessarily  be   fewer,  in  proportion,  than 
those  which  do  not  inspire  the  same  horror,  or  spread 
the  same  alarm;   of  this  nature  is  murder;  we  must, 
therefore,  look  to  other  countries,  to  establish  our  point 
of  comparison. 
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Unfortunately,  the  crime  is  punished  in  the  same 
manner  as  it  is  here,  in  the  only  country  we  have  suffi- 
cient data  to  reason  upon,  and  therefore  the  result  of 
the  inquiry  cannot  be  conclusive  ;  but  if  in  that  country 
a  number  of  other  offences  are  punished  with  deaths 
which  do  not  incur  that  penalty  here,  and  if  those  minor 
offences  prevail  in  a  much  greater  degree  there  than  they  do 
here,  where  they  are  not  so  punished,  while  murder,  and 
robbery  with  intent  to  murder  (almost  the  only  crimes 
punished  in  that  manner  here),  be  more  frequently  com- 
mitted in  this  country  than  in  that  which  I  select  for  the 
comparison,  then  we  shall  have  some  reason  to  doubt  the 
efficacy  of  this  violent  remedy. 

In  London  and  Middlesex,  for  sixteen  years  ending  in 
1818,  thirty-five  persons  were  convicted  of  murder,  and 
stabbing  with  intent  to  murder,  which  is  an  average  of  a 
fraction  more  than  two  in  a  year.  In  the  city  of  New 
Orleans,  seven  persons  suffered  for  the  same  crime,  in 
the  space  of  the  last  four  years,  which  is  very  little  less 
than  the  same  average  ;  but  the  population  of  New 
Orleans  did  not,  during  the  period,  amount  to  more  than 
35,000,  which  is  to  that  of  Middlesex  and  London,  in 
roimd  numbers,  as  one  to  twenty-seven ;  therefore,  the 
crime  of  murder  was  nearly  twenty-seven  times  as  fre- 
quent, in  proportion  to  numbers,  as  in  London.  Almost 
the  same  proportion  holds  between  the  whole  state  and 
England  and  Wales,  in  relation  to  this  crime  ;  nineteen 
executions  having  taken  place  for  murder,  in  the  last 
seven  years,  in  Louisiana,  and  one  hundred  and  fifty- 
four  during  the  seven  years,  ending  in  1818,  in  England 
and  Wales.  In  London  and  Middlesex,  eight  hundred 
and  eighty-five  persons  were  convicted  of  forgery  and 
counterfeiting  in  seven  years,  ending  in  1818.  During 
an  equal  period,  seven  persons  were  convicted  of  the 
same  offence  in  the  whole  state,  which  makes  the  crime 
eighteen  times  more  frequent  in  London,  in  proportion 
to  number,  than  it  is  here.  Six  thousand  nine  hundred 
and  seventy-four  convictions  for  larceny  took  place  in 
the    same    seven    years    in   London :    and    for  a    like 
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period,  in  the  state  of  Louisiana,  one  hundred,  which  is 
near  ten  to  one  more  there  than  here,  in  proportion  to 
the  population.  Many  capital  convictions  were  had  there, 
for  crimes  of  which  none  were  committed  here,  and 
which,  if  they  had  been,  would  have  been  punished  only 
by  imprisonment  at  hard  labour.  I  well  know  that  the 
state  of  society  in  the  two  countries,  the  degree  of  temp- 
tation, the  ease  or  difficulty  of  obtaining  subsistence,  and 
other  circumstances,  as  well  as  the  operation  of  the  laws, 
may  produce  the  difference  I  have  shown.  But  does  it 
not  raise  serious  doubts  as  to  the  efficacy  of  the  capital 
punishment,  to  observe  this  double  effi^ct,  that  almost 
the  only  crime  which  we  punish  in  that  manner,  is  more 
frequent  in  the  proportion  of  twenty-seven  to  one,  while 
those  which  are  the  object  of  a  milder  sanction,  are 
almost  in  the  same  ratio  less  than  in  the  country  with 
which  we  make  the  comparison  ? 

The  laws  of  none  of  the  states  punish  highway  robbery 
with  death  ;  those  of  the  United  States  affix  this  punish- 
ment to  the  robbery  of  the  mail,  under  circumstances 
which  generally  accompany  it.  Yet  it  is  believed  that 
this  last  species  of  highway  robbery  is  more  frequent 
than  the  other — another  proof  that  the  fear  of  death  is 
not  a  more  powerful  preventative  of  crime  than  other 
punishmenta 

I  do  not  urge  the  doubts  which  many  wise  and  con- 
scientious persons  have  entertained  of  the  right  of 
inflicting  this  punishment,  because  I  am  inclined  to 
think  that  the  right  can  be  well  established.  If  this 
measure  be  the  only  one  that  can  prevent  the  crime, 
government  has  a  right  to  adopt  it,  unless  the  evil  arising 
from  the  punishment  be  greater  than  that  which  could 
be  apprehended  from  the  offence.  If  it  were  proved, 
that  the  fruit  in  a  garden  could  not  be  preserved  without 
punishing  the  boys  who  stole  it  with  death,  the  evil  to 
be  apprehended  from  the  offence  is  so  much  less  than 
that  produced  by  the  pimishment,  that  it  ought  never  to 
be  inflicted  by  the  law,  much  less  (as  in  the  case  of  the 
English  spring-guns)  by  the  party  injured ;  but  on  the 
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contrary,  it  is  a  less  evil  to  destroy  the  life  of  an  assassin, 
than  to  permit  him  to  take  that  of  a  man,  whose  exist- 
ence is  useful  to  his  country,  and  necessary  to  his  family. 
Whenever,  therefore,  in  this  latter  case,  the  alternative 
is  proved  to  be  the  only  one,  I  do  not  think  we  ought  to 
hesitate  from  any  doubt  of  the  right :  but  if  the  neces- 
sity of  the  punishment,  as  well  as  the  preponderating 
evil  of  the  crime,  cannot  be  clearly  shown,  the  right 
cannot  exist.     The  burthen  of  argument  rests  here  on 
those  who  advocate  this  punishment;  they  must  show 
that  it  is  the  only  means  of  repressing  the  offence  :  they 
must   show,  that  in  the  cases   to  which   they  mean  to 
apply  it,  the  evil  of  the  offence   is  greater   than   the 
punishment.     How  far  they  can  succeed  in  the  first  part 
of  this  task,  has  been  already,  in  part,  examined ;  on  the 
latter  branch  of  the  position  it  may  be  proper  to  observe, 
that  in  estimating  the  evil  resulting  from  the  impunity 
of  any  particular  offence,   in  order  to  compare   it  with 
that  of  the  punishment,  w^e  must  recollect,  that  the  one 
is  a  certain,  the  other  a  problematical  evil.    For  instance, 
a  man  commits  murder  ;  if  it  were  certain,  if  you  did  not 
put  him  to  death,  either  that  he  himself  would   repeat 
the  offence,  or  that  the  example  of  his  impunity  would 
induce  another  to  do  it,  the  case  both  of  necessity  to 
prevent  crime,  and  of  the  preponderating  evil  of  the 
offence  over  that  of  the  remedy,  would  be  made  out. 
But  it  does  not  follow,  because  a  man  has  once  committed 
a  crime,  he  will  therefore  repeat  it,  nor  that  another  will 
be  seduced  by  his  example  to  do  so  :  both,  I  grant,  are 
probable ;  then  we  have  the  probability  of  two  evils  to 
put   in  competition  with  the   certainty  of  one  ;   but  a 
strong  probability  of  a  great  evil  ought  to  countervail 
the  certainty  of  a  smaller  one ;  and  if  in  this  instance  the 
probability  be  great,  that  society  might  suffer  the  loss  of 
its  worthiest  citizens,  this  ought  not  to  be  placed  in  com- 
petition with  the  evil  of  putting  an  assassin  to  death. 
But  if  by  other  means,  the  chance  of  the  uncertain  evil 
can  be  reduced  to  a  bare  possibility,  then  the  certain 
evil  should  not  be  incurred.     Admitting,  therefore^  that 
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the  infliction  of  death  is  the  best  means  of  preventing 
the  repetition  of  the  offence,  yet  if  perpetual  imprison- 
ment would  as  effectually  prevent  the  offender  from 
repeating  it,  and  would  also  operate  as  an  example,  so  as 
to  reduce  to  a  possibility  the  chance  of  another  being 
induced  by  the  mildness  of  the  punishment  to  commit 
the  crime,  then  the  certain  evil  of  taking  away  human 
life  ought  not  to  be  incurred,  because  the  remote  possi- 
bihty  of  even  a  great  evil  cannot  justify  it. 

But  before  we  adopt  any  of  these  calculations  (always 
liable  to  the  greatest  diflBculty  in  practice),  we  ought  to 
inquire  whether  the  position  which  alone  renders  them 
necessary  be  true ;  whether  the  punishment  of  death  is 
necessary  to  prevent  offences.  In  the  proper  sense  of  the 
expression,  we  know  this  is  not  the  case ;  to  say  that  a 
certain  single  cause  is  necessary  to  produce  a  given  effect, 
supposes,  that  if  the  cause  exist,  the  effect  will  certainly 
follow ;  but  it  is  not  pretended  that  the  punishment  of 
death  will,  in  all  cases,  prevent  the  crime  for  which  it  is 
inflicted ;  all  that  is  meant  is,  that  it  is  better  adapted  to 
that  end  than  any  other  kind  of  punishment  :  some 
reasons  have  already  been  given  to  show  that  it  is  not. 
Let  us  examine  those  which  are  usually  given  on  the 
aflBrmative  side  of  this  interesting  question. 

First.  There  are  those  who  support  it  by  arguments 
drawn  from  religion.  The  divine  spirit  infused  into  the 
great  legislator  of  the  Jews,  from  whose  code  these  argu- 
ments are  drawn,  was  never  intended  to  inspire  a  system 
of  universal  jurisprudence.  The  theocracy  given  as  a 
form  of  government  to  that  extraordinary  people,  was  not 
suited  to  any  other ;  as  little  was  the  system  of  their 
penal  laws,  given  on  the  mysterious  mountain,  pro- 
mulgated from  the  bosom  of  a  dark  cloud,  amid  thunder 
and  lightning ;  they  were  intended  to  strike  terror  into 
the  minds  of  a  perverse  and  obdurate  people  ;  and  as  one 
means  of  effecting  this,  the  punishment  of  death  is  freely 
denounced  for  a  long  list  of  crimes  ;  but  the  same  autho- 
rity establishes  the  lex  talionis,  and  other  regulations, 
which  those  who  quote  this  authority  would  surely  not 
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wish  to  adopt.  They  forget  that  the  same  Almighty- 
author  of  that  law,  at  a  later  period,  inspired  one  of  his 
prophets  with  a  solemn  assurance,  that  might  vnth  pro- 
priety be  placed  over  the  gates  of  a  penitentiaiy,  and 
confirmed  it  with  an  awful  asseveration, — "  As  I  Live, 
saith  the  Lord  God,  I  have  no  pleasure  in  the  death  of  a 
sinner,  but  rather  that  he  should  turn  from  his  wicked- 
ness and  live."  They  forget,  too,  although  they  are 
Christians  who  use  this  argument,  that  the  divine  author 
of  their  religion  expressly  forbids  the  retaUatory  system, 
on  which  the  punishment  of  death  for  murder  is  founded ; 
they  forget  the  mild  benevolence  of  his  precepts,  the 
meekness  of  his  spirit,  the  philanthropy  that  breathes  in 
all  his  words,  and  directed  all  his  actions ;  they  lose  sight 
of  that  golden  rule  which  he  established  :  "  To  do  nothing 
to  others  that  we  would  not  desire  them  to  do  unto  us ; " 
and  certainly  pervert  the  spirit  of  his  holy  and  merciful 
religion,  when  they  give  it  as  the  sanction  for  sanguinary 
punishments.  Indeed,  if  I  were  incUned  to  support  my 
opinion  by  arguments  drawn  from  religion,  the  whole 
New  Testament  should  be  my  text,  and  I  could  easily 
deduce  from  it  authority  for  a  system  of  reform  as 
opposed  to  one  of  extermination.  But  although  the 
legislator  would  be  unworthy  of  the  name,  who  should 
prescribe  anything  contrary  to  the  dictates  of  religion, 
and  particularly  to  those  of  that  divine  morality  on  which 
the  Christian  system  is  founded,  yet  it  would  not  be  less 
dangerous,  to  make  its  dogmas  the  ground- work  of  his 
legislation,  or  to  array  them  in  defence  of  political  systems. 
In  a  government,  where  all  religions  have  equal  privi- 
leges, it  would  be  obviously  unjust ;  it  would  lessen  the 
reverence  for  sacred,  by  mixing  them  with  political  insti- 
tutions, and  perverting  to  temporal  uses  those  precepts 
which  were  given  as  rules  for  the  attainment  of  eternal 
happiness. 

Secondly.  The  practice  of  all  nations,  from  the  re- 
motest antiquity,  is  urged  in  favour  of  this  punishment ; 
the  fact,  with  some  exceptions,  is  imdoubtedly  true,  but 
is  the   inference  just  ?     There  are  general  errors,  and 
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unfortunately  for  mankind,  but  few  general  truths^ 
established  by  practice,  in  government  legislation.  Make 
this  the  criterion,  and  despotism  is,  by  many  thousand 
degrees  on  the  scale  of  antiquity,  better  than  a  represen- 
tative government :  the  laws  of  Draco  were  more  ancient 
than  those  of  Solon,  and  consequently  better ;  and  the 
practice  of  torture  quite  as  generally  diffiised  as  that  of 
which  we  are  now  treating.  Idolatry  in  reUgion,  tyranny 
in  government,  capital  punishments,  and  inhuman  tortures 
in  jurisprudence*  are  coeval  and  coextensive.  Will  the 
advocates  of  this  punishment  admit  the  force  of  their 
argument  in  favour  of  all  these  abuses  ?  If  they  do  not, 
how  will  they  apply  it  to  the  one  for  which  they  argue  ? 

The  long  and  general  usage  of  any  institution  gives  us 
the  means  of  examining  its  practical  advantages  or 
defects :  but  it  ought  to  have  no  authority  as  a  precedent, 
until  it  be  proved,  that  the  best  laws  are  the  most  ancient, 
and  that  institutions  for  the  happiness  of  the  people  are 
the  most  permanent  and  most  generally  diflused.  But 
this  unfortunately  cannot  be  maintained  with  truth  ;  the 
melancholy  reverse  forces  conviction  on  our  minds. 
Every  where,  with  but  few  exceptions,  the  interest  of  the 
many  has,  from  the  earliest  ages,  been  sacrificed  to  the 
power  of  the  few.  Every  where  penal  laws  have  been 
framed  to  support  this  power ;  and  those  institutions, 
favourable  to  freedom,  which  have  come  down  to  us  from 
our  ancestors,  form  no  part  of  any  original  plan,  but  are 
isolated  privileges  which  have  been  wi-ested  from  the 
grasp  of  tyranny,  or  which  have  been  suffered,  from 
inattention  to  their  importance,  to  grow  into  strength. 

Every  nation  in  Europe  has,  during  the  last  eight  or 
ten  centuries,  been  involved  in  a  continual  state  of  in- 
ternal discord  or  foreign  war :  kings  and  nobles  continually 
contending  for  power ;  both  oppressing  the  people,  and 
driving  them  to  desperation  and  revolt.  Different  pre- 
tenders, asserting  their  claims  to  the  throne  of  deposed 
or  assassinated  kings;  religious  wars;  cruel  persecutions; 
partition  of  kingdoms ;  cessions  of  provinces  ;  succeeding 
each  other  with  a  complication  and  rapidity  that  defies 
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the  skill  and  diligence  of  the  historian  to  unravel  and 
record.     Add  to  this,  the  ignorance  in  which  the  human 
mind  was  involved,  during  the  early  and  middle  part  of 
this  period ;  the  intolerant  bigotry,  which  from  its  close 
connection  with  government,  stifled  every  improvement  in 
politics  as  well  as  every  reformation  in  religion ;  and  we 
shall  see  a  state  of  things  certainly  not  favourable  for  the 
formation  of  wise  laws  on  any  subject ;  but  particularly 
ill  calculated  for  the  establishment  of  a  just  or  himiane 
criminal    code.     From  such   legislators,   acting  in   such 
times,    what   could   be   expected,    but    that    which    we 
actually  find  ;  a  mass  of  laws  imjust,  because  made  solely 
with  a  view  to  support  the  temporary  views  of  a  prevail- 
ing   party ;     unwise,     obscure,    inhuman,    inconsistent, 
because  they  were  the  work  of  ignorance,  dictated  by 
interest,  passion,  and  intolerance.     But  it  would  scarcely 
seem  prudent  to  surrender  our  reason  to  authorities  thus 
established,  and  to  give  the  force  of  precedent  to  any  of 
the    incoherent    collections   of   absurd,   cruel,  and   con- 
tradictory provisions  which  have  been  dignified  with  the 
name  of  penal  codes,  in  the  jurisprudence  of  any  nation 
in  Europe,  as  their  laws  stood  prior  to  the  last  century. 
No  one  would  surely  advise  this  ;  why  then  select  any 
part    of   the    mass,    and  recommend   it  to   us,  merely 
because  it  has  been  generally  practised  ?     If  there  is  any 
other  reason  for  adopting  it,  let  that  be  urged,  and  it 
ought  to  have  its  weight ;  but  my  object  here  is  to  show 
that  from  the  mode  in  which  the  penal  laws  of  Europe 
have,  until  a  very  late  period,  been  established,   very 
little  respect  is  due  to  them  merely  on  account  of  their 
antiquity,  or   of  the   extent   to   which  they  have   pre- 
vailed.    If  the  criminal  jurisprudence  of  the  modem  and 
middle  affes  affords  us  little  reason  to  revere  either  its 
humanity  or  justice  ;  that  of  the  ancient  world  does  not 
give  us  more.     The  despotism  of  antiquity  was  like  that 
of  modern  times,  and  such  as  it  will  always  be ;  it  can 
have  but  one  character,  which  the  rare  occurrence  of  a 
few  mild  or  philosophic  monarchs  does  not  change  :   and 
in  the  laws  of  the  republics,  there  was  a  mixture  of 
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severity  and  indulgence,  that  makes  them  very  improper 
models  for  imitation.  Yet  in  Rome,  for  about  two 
hundred  and  fifty  years,  from  the  date  of  the  valerian 
law  until  the  institutions  of  the  republic  were  anniliilated 
by  the  imperial  power,  it  was  not  lawful  to  put  a  Koman 
citizen  to  death  for  any  crime ;  and  we  cannot  learn  from 
history  that  offences  were  unusually  prevalent  during  that 
period ;  but  we  do  know  that  when  executions  became 
frequent,  Rome  was  the  receptacle  of  every  crime  and 
every  vice.  It  must,  however,  be  confessed  that  we  have 
not  sufficient  information  to  determine  whether  the  fre- 
quency of  capital  punishments  was  the  cause  or  the 
effect  of  this  depravity. 

Modem  history  affords  us  two  examples  which  deserve 
to  be  attended  to  in  this  discussion.  The  empress 
Elizabeth  of  Russia,  soon  after  she  came  to  the  throne, 
abolished  the  pain  of  death  in  all  her  extensive  do- 
minions; her  reign  lasted  twenty  years,  giving  ample 
time  to  try  the  effect  of  the  experiment :  and  Beccaria 
speaks  with  enthusiasm  of  the  consequences  it  had  pro- 
duced. I  have  not  been  able  to  procure  the  regulations 
by  which  this  change  was  effected,  but  as  I  beUeve  the 
hnout  (an  infliction  more  cruel  than  a  speedy  death)  was 
preserved,  I  do  not  urge  this  example  as  having  the 
same  weight  it  would  have,  if  milder  punishments  had 
been  substituted.  Three  years  after  Elizabeth  had 
ceased  to  reign  in  the  north  of  Europe,  her  great  experi- 
ment was  renewed  in  the  south.  Leopold  became  grand 
duke  of  Tuscany,  and  one  of  his  first  acts  was  a  declar- 
ation (rigidly  adhered  to  during  his  reign)  that  no 
offence  should  be  punished  with  death ;  he  substituted 
a  mild  system  of  graduated  punishments,  and  though  I 
do  not  think  they  were  very  judiciously  chosen,  yet  the 
consequence  was,  an  immediate  decrease  in  the  number  of 
offences.  We  are  informed,  that  during  a  considerable 
period,  the  prisons  were  empty,  and  no  complaints  for 
atrocious  offences  occurred ;  and  he  himself,  after  an 
experiment  of  twenty  years,  declares,  *'  that  the  miti- 
gation  of   punishments,  joined    to   a  most   scrupulous 
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attention  to  prevent  crimes,  and  also  great  despatch  in 
the  trial,  together  with  a  certainty  and  suddenness  of 
punishment  to  real  delinquents,  had,  instead  of  in- 
creasing the  number  of  crimes,  considerably  diminished 
that  of  the  smaller  ones,  and  rendered  those  of  an 
ATRoaocs  NATURE  VERY  RARE.'*  This  passago  is  extracted 
from  the  introduction  to  a  code  which  he  gave  to  his 
people  in  the  year  1786  :  four  years  afterwards,  he  was 
called  to  the  empire,  and  the  further  course  of  his  noble 
experiment  was  interrupted.  How  far  the  old  system 
was  re-established,  I  am  not  accurately  informed,  but 
some  travellers  represent,  that  the  new  state  of  things 
forms  a  contrast  very  much  in  favour  of  the  Leopold 
code.  These  instances,  I  think,  turn  the  scale  of  argument 
as  it  applies  to  the  authority  of  example ;  if  we  can  rely 
on  that  of  Tuscany  (and  it  seems  perfectly  well  authenti- 
cated), it  proves  the  inefficiency  of  capital  punishments, 
in  great  as  well  as  smaller  offences,  and  it  is  of  more 
weight  than  the  united  practice  of  all  the  nations  of  the 
world  where  the  punishment  is  retained,  but  where  it 
has  never  been  found  effectual  to  repress  the  prevalence 
of  crimes. 

The  third  and  last  argument  I  have  heard  urged,  is 
nearly  allied  to  the  second ;  it  is,  the  danger  to  be 
apprehended  from  innovation.  I  confess,  I  always  listen 
to  this  objection  with  some  degree  of  suspicion.  That 
men  who  owe  their  rank,  their  privileges,  their  emolu- 
ments, to  abuses  and  impositions,  originating  in  the 
darkness  of  antiquity,  and  consecrated  by  time;  that 
such  men  should  preach  the  danger  of  innovations,  I  can 
well  conceive ;  the  wonder  is,  that  they  can  find  others 
weak  and  credulous  enough  to  believe  them.  But  in  a 
country  where  these  abuses  do  not  exist ;  in  a  country 
whose  admirable  system  of  government  is  founded  wholly 
on  innovation,  where  there  is  no  antiquity  to  create  a 
false  veneration  for  abuses,  and  no  apparent  interest  to 
perpetuate  them ;  in  such  a  country,  this  argument  will 
have  little  force  against  the  strong  reasons  which  assail 
it.     Let  those,   however,    who   honestly    entertain  this 
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doubt,  reflect  that,  most  fortunately  for  themselves  and 
for  their  posterity,  they  live  in  an  age  of  advancement : 
not  an  art,  not  a  science,  that  has  not  in  our  day  made 
rapid  progress  towards  perfection.  The  one  of  which  we 
now  speak  has  received,  and  is  daily  acquiring,  improve- 
ment ;  how  long  is  it  since  torture  was  abolished  ?  Since 
judges  were  made  independent  ?  Since  personal  liberty 
was  secured,  and  reUgious  persecution  forbidden  ?  All  these 
were,  in  their  time,  innovations  as  bold  at  least  as  the  one 
now  proposed.  The  true  use  of  this  objection,  and  there 
I  confess  it  has  force,  is  to  prevent  any  hazardous  experi- 
ment, or  the  introduction  of  any  change  that  is  not 
strongly  recommended  by  reason.  I  desire  no  other  test 
for  the  one  that  is  now  under  discussion,  but  I  respect- 
fully urge  that  it  would  be  unwise  to  reject  it,  merely 
because  it  is  untried,  if  we  are  convinced  it  will  be  bene- 
ficial. Should  our  expectations  be  disappointed,  no 
extensive  evil  can  be  done  ;  the  remedy  is  always  in  our 
power.  Although  an  experiment,  it  is  not  a  hazardous 
one,  and  the  only  inquiry  seems  to  be,  whether  the 
arguments  and  facts  stated  in  its  favour  are  suflGiciently 
strong  to  justify  us  in  making  it.  Indeed,  it  appears  to 
me  that  the  reasoning  might,  with  some  propriety,  be 
retorted  against  those  who  use  it,  by  saying,  "  All  punish- 
ments are  but  experiments  to  discover  what  will  best  pre- 
vent crimes ;  your  favourite  one  of  death  has  been  fully 
tried.  By  your  own  account,  all  nations,  since  the  first 
institution  of  society,  have  practised  it,  but  you  your- 
selves must  acknowledge,  without  success.  All  we  ask, 
then,  is  that  you  abandon  an  experiment  which  has  for 
five  or  six  thousand  years  been  progressing  under  all  the 
variety  of  forms  which  cruel  ingenuity  could  invent ;  and 
which  in  all  ages,  under  all  governments,  has  been  found 
wanting.  You  have  been  obliged  reluctantly  to  confess 
that  it  is  ineflBcient,  and  to  abandon  it  in  minor  offences ; 
what  charm  has  it  then  which  makes  you  cling  to  it  in 
those  of  a  graver  cast  ?  You  have  made  your  experiment ; 
it  was  attended  in  its  operation  with  an  incalculable  waste 
of  human  life,  a  deplorable  degradation  of  human  intel- 
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lect ;  it  waa  found  often  fatal  to  the  innocent^  and  it  very 
frequently  permitted  the  guilty  to  escape.  Nor  can  you 
complain  of  any  unseasonable  interference  with  your  plan 
that  may  account  for  its  failure :  during  the  centuries 
that  your  system  has  been  in  operation,  humanity  and 
justice  have  never  interrupted  its  course ;  you  went  on  in 
the  work  of  destruction,  always  seeing  an  increase  of 
crime,  and  always  supposing  that  increased  severity  was 
the  only  remedy  to  suppress  it :  the  mere  forfeiture  of 
Ufe  was  too  mild ;  tortures  were  superadded,  which  no- 
thing but  the  intelligence  of  a  fiend  could  mvent,  to  pro- 
long its  duration  and  increase  its  torments ;  yet  there  was 
no  diminution  of  crime ;  and  it  never  occurred  to  you, 
that  mildness  might  accomplish  that  which  could  not  be 
effected  by  severity."  This  great  truth  revealed  itself  to 
philosophers,  who  imparted  it  to  the  people ;  the  strength 
of  popular  opinion  at  length  forced  it  upon  kings,  and 
the  work  of  reformation,  in  spite  of  the  cry  against 
novelty,  began.  It  has  been  progressive.  Why  should 
it  stop,  when  every  argument,  every  fact,  promises  its 
complete  success?  We  could  not  concur  in  the  early 
stages  of  this  reformation ;  perhaps  the  credit  may  be 
reserved  to  us  of  completing  it ;  and  I  therefore  make  no 
apology  to  the  general  assembly  for  having  so  long  occu- 
pied them  with  this  discussion.  In  imposing  so  important 
a  change,  it  was  necessary  to  state  the  prominent  reasons 
which  induced  me  to  think  it  necessary ;  many  more  have 
weighed  upon  my  mind,  and  on  reviewing  these,  I  feel 
with  humiUty  and  regret  how  feebly  they  are  urged. 
The  nature  of  the  subject  alone  will,  however,  create  an 
interest  suflScient  to  promote  inquiry,  and  himianity  will 
suggest  arguments  which  I  have  not  had  sagacity  to  dis- 
cover or  the  talent  to  enforce. 

Having  stated  the  reasons  which  induced  me  to  discard 
all  the  different  punishments  which  have  been  reviewed, 
I  proceed  to  a  short  discussion  of  those  which  have  been 
adopted.     These  are — 

Pecuniary  fines ;  degradation  from  oflSce ;  simple  im- 
prisonment ;  temporary  suspension  of  civil  rights ;   per- 
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manent  deprivation  of  civil  rights ;  imprisonment  at  hard 
labour ;  solitary  confinement  during  certain  intervals  of 
the  time  of  imprisonment,  to  be  determined  in  the 
sentence. 

The  advantage  of  this  scale  of  punishment  is,  that  it  is 
divisible  almost  to  infinity;  that  there  is  no  ofience, 
however  slight,  for  which  it  does  not  afford  an  appro- 
priate corrective ;  and  none,  however  atrocious,  for  which, 
by  cumulating  its  different  degrees,  an  adequate  punish- 
ment cannot  be  found. 

When  to  these  are  added  the  regulations  which  are 
made  in  certain  cases,  as  to  the  nature  of  food  and  other 
comforts,  during  the  term  of  punishment,  it  has,  in  an 
almost  perfect  degree,  the  essential  quality  of  being  cap- 
able of  apportionment,  not  only  to  any  species  of  offence, 
but  to  every  offender.  Sex,  age,  habits,  constitution, 
every  circumstance  which  ought  to  determine  the  exercise 
of  discretionary  power,  may  have  its  proper  weight. 

Reformation  of  the  criminal  may  reasonably  be  ex- 
pected. 

He  is  effectually  restrained  from  a  repetition  of  his 
crime. 

A  permanent  and  striking  example  is  constantly  ope- 
rating to  deter  others. 

The  punishment  being  mild,  pubHc  feeling  will  never 
enlist  the  passions  of  the  people  in  opposition  to  the  law. 

The  same  cause  will  ensure  a  rigid  performance  of 
their  duty  by  public  officers. 

Jurors,  from  a  false  compassion,  will  seldom  acquit  the 
guilty  ;  and  if  by  chance  or  prejudice  they  should  convict 
the  innocent,  their  error  or  fault  is  not  as  in  the  cases  of 
infliction  of  stripes — ^permanent  stigmas,  or  death — with- 
out the  reach  of  redress. 

These  are  advantages  which  render  the  penitentiary 
system  decidedly  superior  to  any  other. 

To  detail  the  mode  in  which  these  different  punishments 
are  composed  and  applied  to  the  different  offences,  would 
be  to  repeat  the  provisions  of  the  whole  book,  which 
cannot  be  expected  from  the  nature  of  this  report;  enough, 
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and  I  fear   more   than   enough,    has  been  said  on  this 
division  of  the  work. 

I  proceed  to  the  plan  of  the  fourth  book,  which,  as  we 
have  seen,  is  intended  to  give  rules  of  practice  in  all 
criminal  proceedings. 

It  regulates  the  mode  in  which  complaints  and  accusa- 
tions are  to  be  made ;  designates  the  proper  persons  to 
receive  them,  and  directs  their  duty  in  conducting  the 
examination  ;  taking  the  evidence  on  the  complaint,  and 
ordering  the  arrest ;  prescribes  the  form  of  warrants  ; 
and  designates  precisely  the  cases  where  arrests  may  be 
made  without  them.  It  prescribes  minutely  the  duties, 
and  defines  the  authority,  as  well  of  officers  as  of  indi- 
viduals, who  assist  them  in  making  arrests. 

It  regulates  the  mode  of  conducting  the  examination, 
and  the  manner  of  making  commitments,  so  as  to  avoid 
the  frequent  escapes  of  the  guilty  from  the  former  de- 
fective practice  on  this  head. 

The  manner  in  which  the  person  is  to  be  treated, 
during  his  confinement,  is  minutely  detailed  ;  provisions 
are  introduced  to  prevent  or  punish  all  abuses  of 
authority  in  those  who  arrest  or  have  charge  of  the 
prisoner. 

Rules  are  laid  down  for  directing  the  discretion  of  the 
magistrate,  and  ascertaining  his  duties  in  admitting  to  bail. 

The  manner  in  which  accusations,  and  the  evidence  to 
support  them,  are  to  be  brought  before  the  proper  court, 
is  distinctly  described. 

Rules  are  presented  for  the  organization  and  mode  of 
conducting  business  before  grand  juries.  Their  duties 
are  defined,  as  are  those  of  the  public  prosecutor,  in 
presenting  indictments  before  them. 

The  cases  are  distinguished  which  are  to  be  prosecuted 
by  indictment,  from  those  in  which  information  may  be 
filed. 

Rules  are  laid  down  for  drawing  acts  of  accusation,  so 
as  to  secure  a  proper  degree  of  certainty  in  the  allegation 
of  the  ofi5?nce,  but  to  prevent  the  escape  of  the  guilty 
from  formal  defects. 
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The  mode  of  making  the  arraignment ;  the  manner  of 
pleading ;  the  rules  for  conducting  the  trial ;  the  duties 
of  the  judge  ;  of  the  advocate  for  the  accused,  and  of  the 
public  prosecutor,  in  relation  to  it,  are  minutely  marked 
out. 

Regulations  are  made  for  summoning,  swearing,  and 
challenging  jurors,  and  for  their  government  on  the 
trial,  and  on  the  delivery  of  the  verdict. 

Directions  are  given  for  summoning  and  securing  the 
attendance  of  witnesses. 

The  causes  are  designated  for  which  judgments  may 
be  arrested  and  new  trials  granted,  and  all  the  proceed- 
ings subsequent  to  the  verdict  are  provided  for. 

A  chapter  is  dedicated  to  the  regulation  of  the  manner 
in  which  search  warrants  are  to  be  granted  and  executed, 
and  another  to  the  designation  of  the  cases  in  which 
security  may  be  required  against  the  conmiission  of 
apprehended  offences.  Contempts  are  defined,  and  the 
mode  of  trying  and  punishing  them  is  marked  out. 

The  last  chapter  of  this  book  contains  a  system  of 
proceeding  on  writs  of  habeas  corpus. 

This  chapter  will  be  the  first  act  of  legislation  in  our 
state  on  this  subject ;  important  enough,  it  would  seem, 
to  have  sooner  engaged  our  attention.  This  writ  was 
known  in  a  remote  period  of  the  English  law,  but  it  was 
a  precept  without  a  sanction,  and  therefore  totally  in- 
eflScient  until  the  statute  passed  in  the  31st  year  of 
Charles  II.  gave  it  force  and  efficacy,  and  made  it  a 
feature  in  their  jurisprudence,  of  which  any  nation 
might  be  proud,  and  which  all  ought  to  imitate  or  adopt. 
The  mechanism  of  this  admirable  contrivance  for  secur- 
ing personal  liberty  is  so  simple,  its  effects  are  so  decisive, 
that  we  are  led  to  wonder  why  it  was  not  sooner  put  in 
operation,  especially  in  a  nation  which  at  so  early  a 
period  made  it  a  stipulation  with  their  king,  that  "  no 
freeman  should  be  imprisoned  but  by  the  law  of  the 
land."  Indeed  the  writ  itself  was  known  in  the  Roman 
law  by  the  name  of  the  interdict  de  homine  libera  ex- 
hibendo;  but  it  was  applicable  only  to  the  case  of  a 
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freeman  claimed  as  a  slave  ;  and  we  do  not  find  that 
even  in  that  case  there  were  any  provisions  to  enforce  its 
execution  :  on  the  contrary,  there  was  one  which  per- 
mitted any  person  to  refuse  obedience,  who  chose  rather 
to  pay  for  the  man,  estimating  his  value  as  if  he  was  a 
slave.  In  no  stage  of  its  history,  therefore,  was  this 
writ  of  any  importance  until  the  spirit  of  liberty,  nearly 
extinguished  under  the  energetic  despotism  of  the 
Tudors,  rose  superior  to  the  weakness  of  the  Stuarts, 
and  inspired  the  declaration  of  those  principles  of  per- 
sonal and  political  rights  on  which  our  republics  are 
chiefly  founded.  One  of  the  most  important  measures 
which  this  spirit  suggested,  was  the  habeas  corpus  act ; 
it  directs  the  manner  in  which  the  writ  is  to  issue ; 
imposes  penalties  for  disobedience  to  it,  and  makes  a 
number  of  salutary  provisions  to  prevent  delays  and 
abuses  in  criminal  proceedings.  In  all  the  Atlantic 
states,  this  statute  was  a  part  of  the  law  by  which  they 
were  governed  at  the  time  they  became  independent ; 
and  it  was  either  expressly  or  impliedly  adopted  with 
the  whole  body  of  their  municipal  laws.  In  those 
states,  therefore,  nothing  more  was  necessary  than  to 
guard  against  its  suspension  by  a  constitutional  clause. 
But  here  the  case  was  different ;  the  common  law  of 
England  was  not  in  force  here,  still  less  were  its  statutes. 
Neither  could  form  part  of  our  law,  unless  specially 
re-enacted.  Yet  the  framers  of  our  constitution,  not 
attending  to  this  difference,  contented  themselves  with 
transcribing  from  the  constitutions  of  other  states,  the 
provision  that  "the  privilege  of  the  writ  of  habeas 
coi*pus  shall  not  be  suspended,  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may  require  it." 
But  no  law  had  before,  or  has  been  since  passed,  defining 
what  the  writ  of  habeas  corpus  was,  or  directing  the 
manner  in  which  it  was  to  be  obtained,  how  it  was  to  be 
executed,  what  was  to  be  its  effect,  or  what  the  penalty 
of  disobeying  it.  If  the  writ  alone  be  introduced  without 
the  provisions  for  enforcing  it,  it  could  be  of  as  little 
use  here  as  it  was  in  England  before   the  statute  of 
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Charles  II. ;  if  the  statute  be  introduced,  do  we  stop 
at  that  of  Charles  ?  or  are  those  of  16  George  I.  and  38 
of  George  III.  re-enacted  by  this  laconic  legislation? 
If  either  of  them  are,  they  involve,  as  applied  to  us, 
great  absurdities  :  for  they  contain  many  provisions 
which  are  purely  local,  all  of  them  referring  to  courts 
and  to  magistrates  which  do  not  exist  under  our  laws ; 
and  impose  penalties  which  are  not  recoverable  here  ; 
and  yet  on  which  the  whole  efficacy  of  the  act  depends. 
So  that  whatever  construction  we  put  on  this  clause  in 
our  constitution,  it  must  be  confessed,  that  without  some 
statute  to  define  and  enforce  the  great  privilege  of  which 
it  declares  we  shall  not  be  deprived,  the  provision  can  be 
of  little  use.  Hitherto  the  necessity  for  this  remedy 
has  been  so  strongly  felt,  that  judges  have  not  scrupu- 
lously examined  their  right  to  aflford  it ;  and  even  when 
improperly  granted,  so  strongly  is  it  supported  by  public 
opinion,  that  parties,  though  they  have  sometimes  evaded 
its  operation,  have  never  thought  proper  to  question  its 
legality.  It  has  held  its  authority,  therefore,  by  the 
moral  sense  of  the  people,  exerting  its  influence  in  sup- 
port of  an  institution  which  they  have  been  taught  from 
their  infancy  to  venerate  and  admire,  rather  than  by  the 
constraint  of  law.  But  times  may  come — ^in  the  natural 
progress  of  human  affairs  must  come  —  when  public 
opinion  will  have  less  force,  and  without  the  aid  of  law 
for  its  support,  will  prove  a  feeble  barrier  against  en- 
croachment. 

The  offences  against  personal  liberty,  which  are  most 
dangerous,  are  those  that  are  committed  for  political 
purposes,  and  as  the  means  of  silencing  opposition  to 
unconstitutional  and  revolutionary  measures.  All  the 
energies  of  the  law,  armed  with  its  strongest  sanctions, 
and  directed  by  the  most  efficient  measures  to  secure  its 
execution,  then  become  necessary.  The  magnitude  of 
the  evil,  therefore,  concurring  with  the  probability  of  its 
occurrence,  calls  for  the  attention  of  the  legislature  to 
this  important  subject.  In  examining  the  different 
enactments  of  this  justly  celebrated  statute,  every  friend 
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of  freedom  must  be  errateful  to  its  authoris  for  the  exten- 
sive,  and  it  is  devoutly  to  be  hoped,  the  lasting  benefit 
they  have  conferred  on  mankind.  Ten  miUions  of  free- 
men have  already  consecrated  it  among  their  fundamental 
rights,  and  the  rising  republics  of  the  new  world  will  not 
fail  to  adopt  so  precious  an  institution,  when  they  review 
and  finally  establish  their  constitutional  compacts. 

This  is  the  greatest  glory  a  wise  nation  can  desire ;  to 
see  its  principles  recognized  ;  its  institutions  adopted ; 
its  laws  copied,  not  only  by  men  speaking  the  same 
language,  and  bred  in  a  similarity  of  manners,  but  trans- 
lated into  difierent  languages,  adapting  themselves  to 
diflferent  habits ;  incorporated  in  difierent  codes,  and  in 
all,  acknowledged  as  the  first  of  blessings.  And  the 
trial  of  a  cause,  by  an  independent  jury,  on  the  banks  of 
the  La  Plata  or  the  Oroonook ;  or  the  writ  of  habeas 
corpus  adopted  by  a  representative  assembly  in  Mexico 
and  Peru,  ought  to  afford  more  satisfaction  to  an  English- 
man, who  loves  the  honour  of  his  country,  than  the  most 
splendid  triumph  of  her  arms.  We  must  not,  however, 
suffer  our  admiration  of  any  institution  to  blind  us  to  its 
faults  or  prevent  iis,  when  we  are  about  to  adopt  it,  from 
scrutinizing  severely  all  its  provisions,  and  carefully  in- 
quiring whether  in  its  operation,  defects  have  not  been 
discovered,  which  a  prudent  attention  might  amend.  In 
examining  the  English  statute  with  this  view,  some 
important  omissions  have  been  observed  :  and  in  the 
project  presented  to  you,  an  attempt  has  been  made  to 
remedy  them.  Some  of  the  most  important  ought  to  be 
enumerated. 

1.  The  great  object  of  this  writ;  that  which  consti-^ 
tutes  its  chief  excellence,  I  may  say  its  only  use,  is  the 
promptitude  and  eflficacy  with  which  it  acts.  To  borrow 
a  phrase  from  another  branch  of  jurisprudence,  it  is  a 
writ  for  "  specific  performance,"  or  it  is  nothing.  In  all 
civilized  countries,  there  are  actions  given  for  injuries  to 
personal  liberty  :  but  no  nation,  until  England  set  the 
example,  provided  any  means  for  the  immediate  cessation 
of  the  evil     This  law  enforces  it  by  attachment,  fines: 
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and  penalties  ;  in  most  ca^es,  these  are  effectual :  but 
there  are  circumstances  in  which  the  party  injured  would 
obtain  no  relief,  and  the  offender  would  escape  punish- 
ment, notwithstanding  the  provisions  of  the  statute.  A 
person  may  be  unlawfully  arrested,  and  forcibly  em- 
barked, to  be  conveyed  out  of  the  country  ;  the  writ  of 
habeas  corpus  may  issue  ;  it  may  even  be  served  in  time, 
but  if  the  party  to  whom  it  is  directed  choose  to  make 
an  insufficient  return,  no  other  process  can  issue  until 
that  return  has  been  received,  debated,  and  determined 
to  be  insufficient ;  and  then,  it  is  not  a  compulsory  pro- 
cess, but  a  penal  one,  which  is  awarded;  not  giving 
liberty  to  the  prisoner,  but  punishing  the  party  for  his 
disobedience,  who  detains  him;  in  the  mean  time  the 
sufferer  may  be  conveyed  out  of  the  kingdom,  or  some 
other  irreparable  injury  may  be  infficted  on  him.  This 
is  a  case  which  must  probably  have  often  occurred  in 
England,  by  abuses  under  their  press-warrants ;  by 
military  encroachments,  and  for  purposes  of  private  ven- 
geance or  public  oppression.  Recent  as  has  been  the 
establishment  of  our  government,  an  outrageous  and 
Well-known  example  of  this  abuse  took  place  here ;  an 
evasive  return  was  made  and  repeated,  and  while  the 
court  was  occupied  in  determining  its  validity,  a  number 
of  citizens  were  carried  out  of  the  state  by  a  military 
officer,  on  a  groundless  charge  of  political  crimes. 

To  prevent  the  occurrence  of  an  evil  of  this  kind,  an 
article  has  been  inserted,  directing,  whenever  a  case  is 
made  out  to  justify  the  issuing  of  this  writ^  accompanied 
by  proof,  that  deportation,  or  any  other  irremediable 
injury  is  apprehended ;  or  whenever  the  writ  is  dis- 
obeyed, that  the  magistrate  shall,  instead  of  the  habeas 
corpus,  issue  his  warrant  to  bring  the  prisoner,  and  the 
party  in  whose  custody  he  is  held,  before  him,  that  the 
one  may  be  released  and  the  other  conmiitted  for  trial, 
in  all  cases  in  which  those  steps  may  be  required  by 
law. 

2.  Under  the  English  law,  the  return  is  taken  for  true, 
and  the  only  remedy  is  an  action  against  the  person  who 
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makes  a  false  return ;  a  doctrine  utterly  subversive  of  the 
true  intent  of  the  act,  and  which,  in  many  cases,  has 
rendered  it  nugatory.  This  doctrine  was  established  on 
a  reference  to  the  twelve  judges,  by  the  house  of  lords, 
in  1757,  and  wm  enforced  in  the  case  of  American  sea- 
men impressed  on  board  of  English  vessels ;  the  captain 
returned,  that  they  had  voluntarily  enlisted,  and  without 
any  other  evidence,  they  were  remanded  to  their  slavery, 
and  told,  that  if  they  survived  the  war,  and  could  find 
any  one  to  bring  an  action  for  a  false  return,  on  proving 
it,  they  might  obtain  relief  This  glaring  defect  is  re- 
moved by  the  law  presented  to  you ;  and  the  mode  is 
prescribed  for  examining  into  the  truth  of  a  return  when 
it  is  controverted. 

3.  The  judges  in  the  case  alluded  to,  determined 
unanimously,  that  the  provisions  made  for  awarding  and 
returning  writs  of  habeas  corpus  immediately,  do  not 
extend  to  any  case  but  those  of  a  criminal  or  supposed 
criminal  nature.  Mr.  Justice  Bathurst,  it  is  true,  adds 
to  his  opinion,  that  although  the  statute  did  not  extend 
to  other  cases,  yet  the  justices  of  the  king's  bench  had, 
in  favour  of  liberty,  extended  the  same  relief  to  all 
cases. 

To  give  full  effect  to  this  remedy,  it  is  proposed  ex- 
pressly to  extend  it  to  every  case  of  illegal  imprisonment 
and  restraint. 

4.  By  the  English  practice,  when  a  prisoner  is  brought 
tip  on  habeas  corpus,  if  the  commitment  be  informal,  he 
is  discharged,  although  sufficient  evidence  may  exist  to 
justify  his  detention  for  trial  The  plan  proposes  a 
temedy  for  this  evil,  by  obliging  the  officer  who  brings 
tip  the  prisoner,  to  produce  the  evidence  on  which  he 
was  committed,  and  directing  the  judge  before  whom 
the  writ  is  returned,  to  re-commit  him  if  the  evidence 
warrant  it. 

As  the  whole  of  this  chapter  is  submitted,  it  is  not 
necessary  to  notice  any  other  of  the  omissions  which  have 
been  supplied,  or  the  defects  which  it  has  been  attempted 
to  remedy.     A  strong  impression  of  the  utility  of  this 


68  tlEPORT   ON 

great  writ,  has  rendered  me  particularly  desirous  to  in* 
crease  the  facihty  of  procuring  it ;  to  enlarge  the  sphere 
of  its  relief ;  to  give  an  adequate  sanction  to  each  of  the 
provisions  that  are  enacted ;  to  impress  upon  the  people 
the  utiUty  of  preserving  it  and  the  danger  of  suflfering  it 
to  be  violated,  and  to  show  the  value  we  place  on  this 
and  other  institutions  of  freedom,  not  by  suffering  them 
to  remain  imperfect  from  a  bUnd  reverence  for  their 
antiqixity,  but  by  studying  to  improve,  or,  if  possible,  to 
perfect  them,  and  by  leaving  to  our  children,  not  only 
unimpaired,  but  augmented,  those  privileges  bequeathed 
to  us  by  the  wisdom  and  patriotism  of  our  fathers. 

The  great  objects  in  the  execution  of  this  division  of 
the  work,  have  been  to  protect  the  innocent  from  ill- 
foimded  prosecutions,  and  even  the  guilty  from  vexation, 
in  the  manner  of  conducting  those  which  were  necessary 
to  ascertain  their  guilt.  But  at  the  same  time,  to  insure 
the  exact  execution  of  the  laws,  and  as  far  as  possible  to 
destroy  the  effect  of  those  devices  which  professional 
ingenuity  has  so  frequently  used  to  procure  the  escape 
of  the  guilty.  Some  new  provisions  have  been  introduced 
to  effect  these  objects,  but  where  they  could  be  obtained 
without  innovation,  none  have  been  proposed.  In  those 
cases  my  endeavours  have  been  confined  to  the  arrange- 
ment of  the  law  apphcable  to  the  different  divisions, 
under  its  proper  heads  ;  and  to  giving  precise  and  intelli- 
gible language  to  the  rules  of  procedure.  Even  a  slight 
notice  of  all  the  points  in  which  changes  or  modifications 
of  the  present  law  have  been  suggested,  would  extend 
this  report,  already  too  long,  to  an  inconvenient  size.  It 
may  not  be  amiss,  however,  to  mention  a  prohibition  of 
those  charges,  which  the  judge  frequently  uses  as  the 
means  of  diffusing  his  political  tenets,  displaying  his  elo- 
quence, and  sometimes  gratifying  his  passions ;  and  of 
those  presentments  of  the  same  nature,  by  which  the 
jury  recommend  candidates  to  office,  denounce  pubUc 
measures,  or  eulogize  the  virtues  of  men  in  power ;  such 
proceedings  were  thought  beneath  the  dignity  of  the 
magistrate,  and  inconsistent  with  the  sanctity  of  that 
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body^  whose  functions  of  public  accusers^  and  guardians 
of  the  liberty  and  reputation  of  their  fellow-citizens, 
require  calm  investigation,  undisturbed  by  intemperate 
discussions.  If  an  ordinary  court  of  justice  be  properly 
called  the  temple  of  that  high  attribute  of  the  deity,  we 
may,  without  too  far  extending  the  metaphor,  term  the 
tribunal  of  criminal  jurisdiction,  a  shrine  in  that  temple ; 
the  holy  of  hoUes,  into  which  impure  or  unworthy  passion 
should  find  no  admittance,  and  where  no  one  ought  to 
officiate  until  he  has  put  off  the  habits  of  ordinary  life, 
and  assumed,  with  the  holy  robes  of  his  function,  that 
purity  of  intention,  that  ardent  worship  of  truth,  so  in- 
consistent with  the  low  pursuits  of  interest,  the  views  of 
ambition,  or  the  vanity  of  false  talent.  Party  spirit  un- 
fortunately will,  in  some  degree,  influence  every  other 
department ;  from  the  nature  of  our  government  it  must 
exist,  but  it  will  do  no  material  injury,  while  it  is  felt  in 
the  legislative,  or  even  in  the  executive  branches  ;  but  if 
it  once  find  admittance  to  the  sanctuary  of  justice,  we 
may  be  assured,  that  the  vitals  of  our  poUtical  constitu- 
tion are  affected,  and  I  can  imagine  no  better  means  of 
facilitating  this  corruption,  than  permitting  your  judges 
to  make  political  harangues  to  a  jury,  who  reply  by  a 
party  presentment. 

Another  article  applicable  to  the  trial,  restricts  the 
charge  of  the  judge  to  an  opinion  of  the  law,  and  to  the 
repetition  of  the  evidence,  only  when  required  by  any  one 
of  the  jury  :  the  practice  of  repeating  all  the  testimony 
from  notes,  always  (from  the  nature  of  things)  imper- 
fectly, not  seldom  inaccurately,  and  sometimes  carelessly, 
taken,  has  a  double  disadvantage ;  it  makes  the  jurors, 
who  rely  more  on  the  judge's  notes  than  their  own 
memory,  inattentive  to  the  evidence  ;  and  it  gives  them 
an  imperfect  copy  of  that,  which  the  nature  of  the  trial 
by  jury  requires  they  should  record  in  their  own  minds. 
Forced  to  rely  upon  themselves,  the  necessity  will  quicken 
their  attention,  and  it  will  be  only  when  they  disagree  in 
their  recollection,  that  recourse  will  be  had  to  the  notes 
of  the  judge.    There  is  also  another  and  more  Qogent 
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reason  for  the  restriction.  Judges  are  generally  men 
who  have  grown  old  in  the  practice  at  the  bar.  With 
the  knowledge  which  this  experience  gives,  they  also 
acquire  a  habit,  very  difficult  to  be  shaken  off,  of  taking 
a  side  in  every  question  that  they  hear  debated,  and 
when  the  mind  is  once  enlisted,  their  passions,  prejudices, 
and  professional  ingenuity  are  always  arrayed  on  the 
same  side,  and  furnish  arms  for  the  contest.  Neutrality 
cannot,  under  these  circumstances,  be  expected  ;  but  the 
law  should  limit,  as  much  as  possible,  the  evil  that  this 
almost  inevitable  state  of  things  must  produce.  In  the 
theory  of  our  law,  judges  are  the  coxmsel  for  the  accused, 
in  practice  they  are,  with  a  few  honourable  exceptions, 
his  most  virulent  prosecutors.  The  true  principles  of 
criminal  jurisprudence  require  that  they  should  be  neither. 
Perfect  impartiality  is  incompatible  with  these  duties. 
A  good  judge  should  have  no  wish  that  the  guilty  should 
escape,  or  that  the  innocent  should  suffer  ;  no  false  pity, 
no  undue  severity  should  bias  the  unshaken  rectitude  of 
his  judgment;  cahn  in  deUberation,  firm  in  resolve, 
patient  in  investigating  the  truth,  tenacious  of  it  when 
discovered ;  he  should  join  urbanity  of  manners  to  dignity 
of  demeanour,  and  an  integrity  above  suspicion,  to  learn- 
ing and  talent ;  such  a  judge  is  what,  according  to  the 
true  structure  of  our  courts,  he  ought  to  be — the  pro- 
tector, not  the  advocate  of  the  accused  ;  his  judge,  not 
his  accuser ;  and  while  executing  these  functions,  he  is 
the  organ  by  which  the  sacred  will  of  the  law  is  pro- 
nounced. Uttered  by  such  a  voice,  it  will  be  heard, 
respected,  felt,  obeyed ;  but  impose  on  him  the  task  of 
argument,  of  debate ;  degrade  him  from  the  bench  to  the 
bar ;  suffer  him  to  overpower  the  accused  with  his  in- 
fluence, or  to  enter  the  lists  with  his  advocate,  to  carry  on 
the  contest  of  sophisms,  of  angry  arguments,  of  tart 
replies,  and  all  the  wordy  war  of  forensic  debate  ;  suffer 
him  to  do  this,  and  his  dignity  is  lost ;  his  decrees  are  no 
longer  considered  as  the  oracles  of  the  law ;  they  are  sub- 
mitted to,  but  not  respected ;  and  even  the  triumph  of 
his  eloquence  or  ingenuity,  in  the  conviction  of  the 
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accused,  must  be  lessened  by  the  suspicion^  that  it  has 
owed  its  success  to  official  influence,  and  the  privilege  of 
arguing  without  reply.  For  these  reasons  the  judge  is 
forbidden  to  express  any  opinion  on  the  facts  which  are 
allied  in  evidence,  much  less  to  address  any  argument 
to  the  jury ;  but  his  fimctions  are  confined  to  expounding 
the  law,  and  stating  the  points  of  evidence  on  which  the 
recollection  of  the  members  of  the  jury  may  difier. 

I  pass  over  other  alterations  of  less  importance,  and 
proceed  to  the  consideration  of  the  fifth  book. 

This,  as  we  have  seen  in  the  plan,  is  devoted  to  the 
rules  of  evidence  as  applicable  to  criminal  law.  In  the 
execution  of  this  part  of  the  work,  general  principles  will 
be  first  laid  down,  appUcable  to  all  cases  of  criminal 
inquiry,  fix)m  its  incipient  to  its  final  stage ;  they  will  be 
such  only  as  have  received  the  sanction  of  the  learned 
and  the  wise,  or  such  as  can  be  supported  by  the  clearest 
demonstration  of  their  utility  and  truth.  The  evidence 
necessary  to  justify  commitments,  indictments,  and  con- 
victions for  each  ofience  specified  in  the  third  book,  as 
well  as  that  which  may  be  admitted  in  the  defence,  will 
be  detailed  under  separate  heads,  and  such  an  arrangement 
will  be  studied  as  to  make  this  part  of  the  work  easily 
comprehended,  and  remembered  without  difficulty. 

It  is  obvious,  from  the  nature  of  this  division  of  the 
subject,  that  illustrations  of  the  rules  it  contains  cannot 
be  given  without  greatly  exceeding  the  limits  of  an  ordinary 
report.  It  may  be  proper,  however,  under  this  head,  to 
notice  that  an  attempt  is  made  to  enforce  the  sanction 
and  add  to  the  soleumity  of  oaths.  From  the  careless 
and  often  unintelligible  manner  in  which  they  are  ad- 
ministered, it  seems  an  idle  ceremony  rather  than  a 
sacred  promise,  accompanied  by  a  renunciation  of  the 
blessings  of  the  deity  in  case  it  should  be  broken.  Bules 
are  framed  on  this  subject,  which  it  is  supposed  may,  in 
some  measure,  correct  the  evil,  and  make  witnesses  more 
cautious  and  circumspect  in  their  testimony,  by  impress- 
ing upon  the  mind  a  proper  sense  of  the  serious  conse- 
quences of  its  violation.     If  this  impression  should  be 
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insufficient  to  prevent  deliberate  perjury,  it  will  at  least  re- 
strain the  more  prevalent  evil  of  those  aberrations  from  truth 
which  are  caused  by  exaggeration,  carelessness,  or  passion. 
The  sixth  and  last  division  of  the  work,  is  to  contain 
rules  for  tlie  establishment  and  government  of  the  public 
prisons ;  comprehending  those  intended  for  detention 
previous  to  trial ;  for  simple  confinement,  and  for  correc- 
tional imprisonment  at  hard  labour,  or  in  solitude. 

Upon  these  rules,  and  the  proper  execution  of  them, 
depend  the  success  of  the  whole  system.  But  it  will  be 
useless  to  make  rules,  because  impossible  to  execute  them, 
unless  the  edifice  to  be  prepared  for  this  purpose  be  on  a 
scale  sufficiently  extensive  to  permit  the  proper  classifica- 
tion, the  separate  employment  and  proper  seclusion  of  the 
different  offendera  Without  these,  we  can  neither 
produce  reformation  nor  hope  for  any  effect  from  exatnple. 
And  yet,  because  it  produces  neither,  we  find  fault  with 
the  system,  when  we  should  arraign  only  our  want  of 
attention  to  its  principle.  Vice  is  more  infectious  than 
disease ;  many  maladies  of  the  body  are  not  communi- 
cated even  by  contact,  but  there  is  no  vice  that  affects  the 
mind,  which  is  not  imparted  by  constant  association ;  and 
it  would  be  more  reasonable  to  put  a  man  in  a  pest-house, 
to  cure  him  of  a  headache,  than  to  confine  a  young 
offender  in  a  penitentiary,  organized  on  the  ordinary  plan, 
in  order  to  effect  his  reformation.  Considering  this 
interior  arrangement  as  essential  to  the  success  of  the 
whole  plan,  it  was  deemed  improper  to  leave  it  to  the 
discretion  of  the  governors  or  warden ;  but  by  means  of 
precise  and  somewhat  minute  regulations,  to  place  the 
discipline  of  the  prison  on  a  basis  that  should  not  vary 
according  to  the  different  theories  of  those  who  are  to 
enforce  it,  taking  care,  however,  to  allow  a  reasonable 
discretion  in  cases  where  considerations  of  humanity 
require  it. 

In  order  to  frame  these  regulations  to  advantage,  it 
would  be  very  advisable  to  obtain  more  information  than 
we  now  possess,  of  the  practical  operation  of  those  which 
have  been  tried  in  the  other  states. 
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For  this  purpose  I  intend,  if  possible,  to  devote  a  few 
months  of  the  summer  to  a  personal  examination  of  the 
different  institutions  of  the  kind  in  the  Atlantic  states ; 
but  if  my  circumstances  should  not  permit  me  to  execute 
this  plan,  I  shall  renew  the  efforts  I  have  already  made  to 
procure  the  information  which  the  different  returns  and 
reports  can  give. 

Every  system  having  reformation  for  its  principal,  or 
even  incidental,  object,  is  imperfect,  if  it  do  not  contain  a 
regular  and  permanent  provision  for  giving  education  to 
the  young  offenders,  and  moral  and  religious  instruction 
to  aU. 

Lessons  of  this  nature,  inculcated  by  men  of  piety  and 
benevolence ;  enforced  by  a  life  of  temperance  and  labour, 
and  not  counteracted  by  any  evil  associations,  I  firmly 
believe,  will  make  many  a  discharged  convict  a  more 
worthy  member  of  society  than  some  who  have  never 
committed  any  offence  of  suflScient  magnitude  to  incur 
the  same  discipline.  But  reformation  is  not  enough; 
although  sincere,  it  will  not  be  lasting,  if  the  distrust  of 
society  shall  drive  the  repentant^sinner  from  its  bosom, 
deny  him  the  means  of  subsistence,  and  force  him  to  seek 
it  in  a  new  association  with  his  former  companions  in 
guilt.  To  avoid  this  consequence,  means  must  be  found 
to  test  by  a  proper  interval  of  probation  the  sincerity  of 
his  reformation ;  to  give  him  an  opportunity  of  regaining 
confidence,  by  acts  of  gradual  intercourse  with  the  public, 
and,  after  repeated  trials,  if  it  be  found  that  he  can  with- 
stand temptation,  to  assign  him  a  place  in  society,  which 
will  enable  him  to  subsist  without  reproach. 

This  part  of  the  plan  will  be  difficult  of  execution,  but 
it  is  not  deemed  impracticable,  and  it  will  be  facilitated 
and  enforced  by  increased  severity  for  a  repetition  of 
offences,  as  well  in  the  duration  of  punishment  as  in  the 
increase  of  privations  while  it  lasts.  Should  the  regula- 
tions which  I  suggest  for  this  purpose  be  adopted,  and  be 
found  efficient,  it  will  complete  the  system  which  substi- 
tutes amendatory  to  vindictive  punishments.  A  refor- 
mation in  penal  jurisprudence  which  reflects  higher  honour 
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on  modem  times^  than  the  greatest  disooveries  they  have 
produced  in  arts,  literature,  or  science. 

This  is  the  plan  of  the  work,  and  these  are  the  prin- 
ciples on  which  it  is  founded ;  if  afler  examining  them, 
it  should  be  perceived  that  they  are  inconsistent  with  the 
views  of  the  legislature,  or  that  the  execution  falls  short 
of  their  expectations,  the  evil  is  still  within  the  reach  of 
such  remedy  aa  their  wisdom  may  suggest. 

From  such  parts  of  the  code  as  are  in  the  state  of 
greatest  forwardness,  I  have  selected  the  second  book, 
and  the  last  chapter  of  the  fourth,  as  specimens  of  the 
execution.^  The  one  being  chiefly  an  enunciation  of 
general  principles,  and  the  other  necessarily  confined  to 
matters  of  practical  detail,  the  general  assembly  can  the 
better  judge,  whether  a  proper  attention  to  sound  theory 
has  been  combined  with  efficient  practical  details;  and 
whether  the  great  object  I  have  had  in  view,  of  rendering 
every  rule  intelligible,  though  concise,  has  in  a  reasonable 
degree  been  attained. 

Some  parts  of  the  third  book  are  prepared,  but  the 
whole  of  this  division  is^still  in  an  unfinished  state.  The 
fourth  is  nearly  complete.  The  fifth  cannot,  without 
great  inconvenience,  be  put  into  form  until  the  crimes  to 
which  the  evidence  is  to  apply  are  defined  and  definitively 
classed ;  this  book  must,  therefore,  necessarily  be  un- 
finished until  the  completion  of  the  third ;  and  the  want 
of  that  information,  which  I  hope  to  obtain  by  a  personal 
inspection  of  the  prisons,  has  unavoidably  delayed  what 
I  have  to  add  to  the  sixth  and  last  book. 

I  have  only  to  add,  on  this  subject,  that  from  the  pro- 
gress already  made,  I  hope  that  the  whole  system  will  be 
presented  at  the  next  session.  And  I  submit  to  the 
legislature,  whether  it  would  not  be  proper  to  direct, 
that  when  finished  it  shall  be  printed  for  the  inspection 
of  the  members. 

*  This  report  waa  made  before  the  completion  of  the  '^  System  of  Penal 
Law/'  the  publication  of  which  now  renders  the  insertion  of  these  speci- 
mens unneoessarf. 
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This  report  is  intended  to  apprize  the  representatives 
of  the  people  what  changes  are  proposed  to  be  made 
in  their  criminal  jurisprudence ;  to  inform  them  why 
these  changes  are  deemed  necessary ;  to  lay  before  them 
a  plan  of  liie  whole  work  ;  to  annoimce  the  principles  on 
which  it  is  established ;  and  by  the  exhibition  of  a  part, 
to  show  in  what  manner  it  may  be  reasonably  expected 
that  the  whole  will  be  executed. 

In  performing  this  duty,  the  line  traced  by  the  law 
under  which  I  was  appointed,  has  been  scrupulously 
adhered  to.  In  its  execution,  I  claim  no  other  merit 
than  that  of  diligence,  and  a  most  conscientious  desire  to 
perform  it  in  such  a  manner  as  will  best  reconcile 
humanity  with  justice,  and  the  great  interests  of  freedom 
with  botiL 

The  representatives  of  a  free  people,  although  they 
may  do  nothing  to  forfeit  the  confidence  of  their  con- 
stituents, cannot  always  expect  to  retain  the  power  of 
serving  them.  A  spirit  of  change  is  inherent  in  our 
government ;  it  gives  it  energy,  and  is  even  necessary  to 
its  existence.  We  appear  in  pubUc  life ;  perform  or 
neglect  the  duties  assigned  to  us ;  and  then,  pushed  off 
the  stage  by  yoimger,  more  active,  or  more  popular 
candidates,  we  return  to  the  mass  of  our  fellow- citizens  ; 
in  common  with  them,  to  suffer  the  evils  or  enjoy  the 
benefits  of  the  measures  we  have  adopted.  It  is  not 
always  that,  in  the  brief  space  allotted  to  us  for  the 
performance  of  our  functions,  we  have  an  opportunity  of 
making  it  an  epoch  in  the  annals  of  our  country,  by 
institutions,  with  which  a  gratefiil  posterity  will  identify 
the  names  of  those  by  whose  patriotic  labours  they  were 
established.  This  rare  occasion  now  presents  itself  for 
your  acceptance. 

If  the  work  which  your  wisdom  has  directed,  and  which 
your  sound  judgment,  experience,  and  care  will  modify 
and  correct,  should  effect  the  object  of  giving  to  your 
coimtry  a  penal  code,  founded  on  true  principles — concise, 
correct,  humane,  easily  understood,  guarding  with  the 
same  scrupulous  care   the  rights  of  the  poorest  citizen 
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and  of  the  most  influential  member  of  society ;  enforcing 
firmly,  not  harshly,  a  strict  obedience  to  the  laws ; 
repressing  with  an  even  hand  the  abuses  of  office  and  the 
license  of  insubordination  ;  protecting  the  good,  restrain- 
ing, punishing,  and  reforming  the  wicked ;  arraying  the 
best  feelings  and  most  power^  passions,  as  weU  as  the 
understanding  on  the  side  of  the  law ;  making  dis- 
obedience unwise  and  imattractive,  as  well  as  dangerous ; 
arming  all  your  institutions  with  public  opinion,  and 
directing  its  irresistible  force  against  vices  and  crimes  ; 
rendering  your  judges  venerated  as  the  oracles  of  justice, 
and  your  courts  respected  as  its  sanctuary.  Should  this  be 
the  result,  few  public  bodies  can  boast  a  fairer  claim  than 
you  will  then  have  to  the  approbation  of  their  constituents 
and  the  gratitude  of  posterity.  For  you  will  have  ren- 
dered an  essential  service,  not  only  to  your  own  country, 
by  securing  its  internal  peace,  and  establishing  its  repu- 
tation for  wisdom  and  justice,  but  to  the  other  states,  by 
giving  them  an  useful  and  honourable  example,  and  to 
the  whole  world,  by  demonstrating  the  ease  and  safety 
with  which  abuses  are  corrected  and  improvements 
introduced  under  a  free  government,  and  exemplifying  its 
superiority  by  this  proof  of  the  rapid  progress  it  has 
enabled  you  to  make  in  the  science  of  legislation,  during 
the  few  years  you  have  enjoyed  it.  And  the  grateful 
prayers  of  the  innocent  whom  you  will  have  saved,  of  the 
guilty  you  will  have  reformed,  and  of  the  whole  com- 
munity whose  feelings  will  no  longer  be  lacerated  by 
public  exhibitions  of  suffering  and  of  death,  will  combine, 
with  your  own  consciousness  of  rectitude,  in  drawing 
down  a  blessing  on  your  lives,  and  diffiising  a  glow  of 
happiness  over  that  hour,  when  the  remembrance  of  one 
measure  effected  for  the  interests  of  humanity  or  the  per- 
manent good  of  our  country,  will  be  of  more  value  than 
all  the  fleeting  and  unsatisfactory  recollections  of  success 
in  the  pursuits  of  fortune  or  ambition. 

All  which  is  respectftdly  submitted. 

EDWAKD  LIVINGSTON. 
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1  LAY  before  the  general  assembly,  with  imaflTected  diffi- 
dence, the  system  which  they  directed  me  to  prepare. 
This  feeling,  however,  does  not  arise  from  any  apprehen- 
sion that  the  work  has  not  been  framed  according  to  the 
spirit  of  the  instructions  that  were  given  for  its  execution ; 
they  have  been  constantly  before  me.  Nor  have  I  enter- 
tained any  doubt  of  the  correctness  of  the  principles  on 
which  those  instructions  were  foimded  ;  on  the  contrary, 
every  new  view  that  imfolded  itself,  as  I  gave  them  the 
form  of  a  practical  precept,  convinced  me  of  their  wisdom 
and  utility.  But  in  strictly  following  good  rules  accord- 
ing to  the  best  of  my  judgment,  tiiat  judgment  must 
frequently  have  erred.  To  apply  general  principles  to 
the  numerous  subdivisions  of  criminal  jurisprudence,  so 
that  the  same  spirit  might  pervade  its  different  branches 
of  sanction,  procedure,  evidence,  and  discipline,  presented 
a  task  which  nothing  but  the  highest  presumption  could 
hope  to  perform  without  falling  into  many  errors.  Of  my 
own  fallibility  no  one  can  be  more  sensible  than  I  am,  and 
no  one  could  have  taken  greater  precautions  to  correct  it. 
Not  a  provision  has  been  made,  without  the  deepest 
reflection  upon  its  consequences.  Not  a  line  has  been 
written,  that  was  not  sent  to  every  quarter  of  the  union 
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in  search  of  amendment.  Not  a  suggestion  has  been 
offered,  that  has  not  been  adopted,  without  pride  of 
opinion,  when  it  brought  conviction  to  my  mind ;  and 
the  long  list  of  corrections,  at  the  end  of  the  printed 
copies,  attest  how  slight  my  attachment  has  been  to  pre- 
conceived ideas,  or  to  the  language  in  which  they  were 
expressed,  when  either  my  own  reflection,  or  the  advice 
of  others,  convinced  me  that  they  might  be  amended. 
The  codes,  as  they  are  now  presented,  have  been  pro- 
duced by  the  exercise  of  my  best  faculties,  faithfully  and 
laboriously  employed,  under  the  direction  of  a  religious 
desire  to  perform  the  high  duty  entrusted  to  me,  so  as,  in 
some  degree,  to  realize  the  great  views  of  those  by  whom 
I  was  appointed. 

Cheered  and  encouraged  in  the  very  outset  of  the 
work  by  the  approbation  which  the  general  assembly- 
bestowed  on  the  plan  and  the  specimens  which  accom- 
panied it,  I  proceeded  with  alacrity  in  the  execution  of 
my  task ;  and  in  its  progress,  had  the  satisfaction  to 
receive  testimonials  equally  calculated  to  stimulate  my 
exertion.  Some  of  them  I  have  obtained  leave  to  com- 
municate with  this  report.  They  all  concur  in  the  utility 
of  the  projected  reform.  Some  speak  in  the  highest  style 
of  encomium  on  the  honour  the  state  has  acquired  by 
leading  the  way  in  effecting  it ;  and  when  the  high  terms, 
in  which  the  friendship  of  some,  and  the  politeness  of 
others,  have  induced  them  to  speak  of  the  execution  of 
the  work,  are  reduced  to  their  just  value,  most  of  them 
contain  reflections  that  will  be  found  of  great  use  in  the 
discussion  of  the  codes. 

Well  aware  of  the  difficulties  of  my  task,  but  feeling  a 
conviction  that  they  were  not  insurmountable,  I  under- 
took it  with  so  much  confidence  as  was  necessary  to 
sustain  me  in  its  execution ;  but  with  that  distrust  of  my 
own  powers,  which  made  me  submit  to  the  test  of  long 
reflection  and  severe  scrutiny  every  principle  I  laid  down 
and  every  provision  intended  to  give  it  effect.  I  made 
these  my  leading  rules — ^to  adopt  no  theoiy,  by  whatever 
specious  argument  supported,  until  I  should  be  convinced 
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of  its  praotical  utility ;  diligently  to  seek  for  information, 
but  to  admit  nothing  upon  the  mere  authority  of  high 
names ;  to  make  no  unnecessary  innovation,  but  boldly 
to  propose  every  change  I  should  think  practicable  and 
usefuL  This  process  imavoidably  consumed  much  time ; 
but,  by  assiduous  labour,  in  little  more  than  two  years 
after  my  plan  had  received  the  sanction  of  your  prede- 
cessors, I  had  completed  the  work.  Its  destruction  in 
the  autimm  of  the  year  1824  was  communicated  to  the 
general  assembly,  and  produced  a  resolution  giving  me 
another  year  to  renew  it.  This  was  to  be  done  entirely 
fix)m  recollection,  for  not  a  written  vestige  of  my  former 
labour  remained ;  and  the  task  of  recomposition,  always 
irksome,  was  interrupted  and  rendered  more  difficult  by 
the  interference  of  engagements,  which,  supposing  my 
imdertaking  finished,  I  had  made  for  the  ensuing  year. 
These  circumstances,  while  they  afford  a  reason,  and  per- 
haps an  excuse  for  delay,  will  render  negligent  error  more 
unpardonable. 

The  enunciations  of  fact  as  well  as  of  principle,  con- 
tained in  the  law  under  which  I  have  acted,  and  the 
resolution  approving  of  the  plan  which  was  prepared  in 
conformity  with  its  provisions,  might  seem  to  preclude 
the  necessity  of  saying  anything  to  show  that  a  reform  in 
our  criminal  jurisprudence  was  called  for,  or  that  the 
directions  contained  in  the  law  were  proper  in  order  to 
effect  it.  But  when  it  is  considered,  that  the  general 
assembly  has  been  twice  changed  since  those  acts  were 
passed,  and  that  all  the  enemies  of  reformation  have  been 
industriously  at  work  during  that  period  in  urging  argu- 
ments against  the  contemplated  change,  it  may  not  be 
deemed,  I  hope,  improper  to  attempt,  in  this  report,  a 
refutation  of  arguments  and  a  disproval  of  allegations 
calculated  to  mislead,  and  to  perpetuate  the  degrading 
state  of  subjection  to  unwritten,  and  therefore  necessarily 
unknown  laws. 

The  law  of  1820  recites,  "that  it  is  of  primary  import- 
ance in  every  well  regulated  state,  that  the  code  of 
criminal  law  should  be   founded  on  one  principle — ^the 
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prevention  of  crime ;  that  all  offences  should  be  clearly 
and  expUcitly  defined  in  language  generally  understood ; 
that  punishments  should  be  proportioned  to  offences ; 
that  the  rules  of  evidence  should  be  ascertained  as 
applicable  to  each  offence  ;  that  the  mode  of  procedure 
should  be  simple^  and  the  duty  of  magistrates^  executive 
officers,  and  individuals  assisting  them^  should  be  pointed 
out  by  law ;  and  that  the  system  of  criminal  law,  by 

WHICH  THIS  state  IS  NOW  GOVERNED,  IS  DEFECTIVE  IN  MANY 
OR   ALL   OF    THE    POINTS    ABOVE    ENUMERATED."      TwO    yearS 

afterwards  another  general  assembly,  with  the  approba- 
tion of  the  governor,  resolved,  '^  that  they  approve  of  the 
plan  proposed  by  Edward  Livingston,  in  his  report  made 
in  pursuance  of  an  act,  entitled,  an  '  act  relative  to  the 
criminal  laws  of  this  state/  and  earnestly  soUcit  Mr. 
Livingston  to  prosecute  this  work  according  to  the  said 
report ;"  and  thereby  added  their  sanction  to  a  develop- 
ment of  the  same  enunciations  contained  in  the  preamble 
to  the  code  which  was  submitted  for  their  consideration. 
This  will  be  frequently  referred  to,  and  I  therefore  quote 
it  at  length : 

''No  act  of  legislation  can  be,  or  ought  to  be,  im- 
mutable. Changes  are  required  by  the  alteration  of 
circumstances;  amendments,  by  the  imperfection  of  all 
human  institutions ;  but  laws  ought  never  to  be  changed 
without  great  deUberation,  and  a  due  consideration  as 
well  of  the  reasons  on  which  they  were  founded,  as  of 
the  circumstances  under  which  they  were  enacted.  It  is 
therefore  proper,  in  the  formation  of  new  laws,  to  state 
clearly  the  motives  for  making  them,  and  the  principles 
by  which  the  framers  were  governed  in  their  enactment. 
Without  the  knowledge  of  these,  future  legislators  can- 
not perform  the  task  of  amendment,  and  there  can  be 
neither  consistency  in  legislation,  nor  uniformity  in  the 
interpretation  of  laws. 

''  For  these  reasons  the  general  assembly  of  the  state 
of  Louisiana  declare,  that  their  objects  in  establishing 
the  following  code  are — 

''  To  remove  doubts  relative  to  the  authority  of  any 


THE  STSTEH  OF  PENAL  LAW.  83 

parts  of  the  penal  law  of  the  difierent  nations  by  which 
this  state,  before  its  independence,  was  governed. 

"  To  embody  into  one  law  and  to  arrange  into  system 
such  of  the  various  prohibitions  enacted  by  different 
statutes  as  are  proper  to  be  retained  in  the  penal  code. 

''  To  include  in  the  class  of  offences^  acts  injurious  to 
the  state  and  its  inhabitants^  which  are  not  forbidden  by 
law. 

"To  abrogate  the  reference,  which  now  exists,  to  a 
foreign  law  for  the  definition  of  offences  and  the  modes 
of  prosecuting  them. 

"  To  organize  a  connected  system  for  the  prevention 
as  well  as  for  the  prosecution  and  punishment  of  offences. 

"  To  collect  into  written  codes,  and  to  express  in  plain 
language,  all  the  rules  which  it  may  be  necessary  to 
establish,  for  the  protection  of  the  government  of  the 
country,  and  the  persons,  property,  condition,  and  re- 
putation of  individuals ;  the  penalties  and  punishments 
attached  to  a  breach  of  those  rules  ;  the  legal  means  of 
preventing  offences,  and  the  forms  of  prosecuting  them 
when  committed;  the  rules  of  evidence,  by  which  the 
truth  of  accusations  are  to  be  tested ;  and  the  duties  of 
executive  and  judicial  officers,  jurors,  and  individuals,  in 
preventing,  prosecuting,  and  punishing  offences  :  to  the 
end  that  no  one  need  be  ignorant  of  any  branch  of 
criminal  jurisprudence,  which  it  concerns  all  to  know. 

**  And  to  change  the  present  penal  laws  in  all  those 
points  in  which  they  contravene  the  following  principles, 
which  the  general  assembly  consider  as  fxmdamental 
truths,  and  which  they  have  made  the  basis  of  their 
legislation  on  this  subject,  to  wit : 

*'  Vengeance  is  unknown  to  the  law.  The  only  object 
of  punishment  is  to  prevent  the  commission  of  offences : 
it  should  be  calculated  to  operate — 

"First,  on  the  delinquent,  so  as  by  seclusion  to 
deprive  him  of  the  present  means,  and  by  habits  of  in- 
dustry and  temperance  of  any  future  desire,  to  repeat 
the  offence. 

"  Secondly,  on  the  rest  of  the  coiomunity,  so  as  to 
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deter  them,  by  the  example,  from  a  like  contravention 
of  the  laws.  No  pmiishments  greater  than  are  neces- 
sary to  eflfect  these  ends  ought  to  be  inflicted. 

"No  acts  or  omissions  should  be  declared  to  be  of- 
fences, but  such  as  are  injurious  to  the  state,  to  societies 
permitted  by  the  laws,  or  to  individuals. 

"But  penal  laws  should  not  be  multiplied  without 
evident  necessity  ;  therefore  acts,  although  injurious  to 
individuals  or  societies,  should  not  be  made  liable  to 
pubUc  prosecution,  when  they  may  be  sufficiently  re- 
pressed by  private  suit. 

"  From  the  imperfection  of  all  human  institutions, 
and  the  inevitable  errors  of  those  who  manage  them,  it 
sometimes  happens  that  the  innocent  are  condemned  to 
suffer  the  punishment  due  to  the  guilty.  Punishments 
should,  therefore,  be  of  such  a  nature  that  they  may  be 
remitted,  and,  as  far  as  possible,  compensated,  in  cases 
where  the  injustice  of  the  sentence  becomes  apparent 

"Where  guilt  is  ascertained,  the  punishment  should 
be  speedily  inflicted. 

"Penal  laws  should  be  written  in  plain  language, 
clearly  and  imequivocally  expressed,  that  they  may 
neither  be  misunderstood  nor  perverted ;  they  should 
be  so  concise  as  to  be  remembered  with  ease,  and  all 
technical  phrases  or  words  they  contain,  should  be 
clearly  defined ;  they  should  be  promulgated  in  such  a 
manner  as  to  force  a  knowledge  of  their  provisions  upon 
the  people  ;  to  this  end,  they  should  not  only  be  pub- 
lished, but  taught  in  the  schools ;  and  pubhcly  read  on 
stated  occasions. 

"The  law  should  never  command  more  than  it  can 
enforce.  Therefore,  whenever  from  public  opinion,  or 
any  other  cause,  a  penal  law  cannot  be  carried  into  execu- 
tion, it  should  be  repealed. 

"The  accused,  in  all  cases,  should  be  entitled  to  a 
public  trial,  conducted  by  known  rules,  before  impartial 
judges,  and  an  imbiassed  jury ;  to  a  copy  of  the  act  of 
accusation  against  him ;  to  the  delay  necessary  to  pre- 
pare for  his  trial ;  to  process  to  enforce  the  attendance 
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of  his  own  witnesses ;  and  to  an  opportunity  of  seeing, 
hearing,  and  examining  those  who  are  produced  against 
him  ;  to  the  assistance  of  counsel  for  his  defence ;  to 
free  conmiunication  with  such  coimsel,  if  in  confinement, 
and  to  be  bailed  in  all  cases,  except  those  particularly 
specified  by  law.  No  presimiption  of  guilt,  however 
violent,  can  justify  the  infliction  of  any  punishment 
before  conviction,  or  of  any  bodily  restraint  greater  than 
is  necessary  to  prevent  escape  ;  and  the  nature  and  ex- 
tent of  this  restraint  should  be  determined  by  law. 

"Perfect  liberty  should  be  secured  of  hearing  and 
publishing  a  true  account  of  the  proceedings  of  criminal 
courts,  limited  only  by  such  restrictions  as  morality  and 
decency  require  ;  and  no  restraint  whatsoever  should  be 
imposed  on  the  free  discussion  of  the  official  conduct  of 
the  judges,  and  other  ministers  of  justice,  in  this  branch 
of  government. 

"  Such  a  system  of  procedure,  in  criminal  cases,  should 
be  established,  as  to  be  understood  without  long  study ; 
it  should  neither  suffer  the  guilty  to  escape  by  formal 
objections,  nor  involve  the  innocent  in  difficulties  by 
errors  in  pleading. 

'*  For  this  purpose,  amendments  should  be  permitted 
in  all  cases,  where  neither  the  accused  nor  the  pubUc  pro- 
secutor can  be  surprised. 

''  Those  penal  laws  counteract  their  own  effect,  which, 
through  a  mistaken  lenity,  give  greater  comforts  to  a 
convict  than  those  which  he  would  probably  have  enjoyed 
while  at  liberty. 

"  The  power  of  pardoning  should  be  only  exercised  in 
oases  of  innocence  discovered,  or  of  certain  and  unequi- 
vocal reformation. 

"  Provision  should  be  made  for  preventing  the  exe- 
cution of  intended  offences,  whenever  the  design  to 
commit  them  is  sufficiently  apparent. 

*'  The  remote  means  of  preventing  offences  do  not  form 
the  subject  of  penal  laws.  The  general  assembly  will 
provide  them  in  their  proper  place.  They  are  the  difiu- 
sion  of  knowledge,  by  the  means  of  public  education,  and 
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the  promotion  of  industry,  and  consequently  of  ease  and 
happiness,  among  the  people. 

"  Keligion  is  a  source  of  happiness  here,  and  the  foim- 
dation  of  our  hopes  of  it  hereafter ;  but  its  observance 
can  never,  without  the  worst  of  oppression,  form  the  sub- 
ject of  a  penal  code.  All  modes  of  belief,  and  all  forms 
of  worship,  are  equal  in  the  eye  of  the  law ;  when  they 
interfere  with  no  private  or  pubhc  rights,  all  are  entitled 
to  equal  protection  in  their  exercise. 

"Whatever  may  be  the  majority  of  the  professors  of 
one  religion  or  sect  in  the  state,  it  is  a  persecution  to 
force  any  one  to  conform  to  any  ceremonies,  or  to  observe 
any  festival  or  day,  appropriated  to  worship  by  the 
members  of  a  particular  religious  persuasion :  this  does 
not  exclude  a  general  law,  establishing  civil  festivals  or 
periodical  cessations  from  labour  for  civil  purposes  uncon- 
nected with  religious  worship,  or  the  appointment  of  par- 
ticular days  on  which  citizens  of  all  persuasions  should 
join,  each  a<K5ording  to  his  own  rites,  m  rendering  thanks 
io  dod  for  .oy  sigL  Ue^.  or  m^plori:^  hi,  JLt^ 
in  any  public  calamity. 

"  The  innocent  should  never  be  made  to  participate  in 
the  punishment  inflicted  on  the  guilty;  therefore,  no 
such  effects  should  follow  conviction,  as  to  prevent  the 
heir  from  claiming  an  inheritance  through,  or  from,  the 
person  convicted.  Still  less  should  the  feehngs  of  nature 
be  converted  into  instruments  of  torture,  by  denouncing 
punishment  against  the  children,  to  secure  the  good  con- 
duct  of  the  parent. 

"  Laws  intended  to  suppress  a  temporary  evil  should 
be  limited  to  the  probable  time  of  its  duration,  or  care- 
fully repealed  after  the  reason  for  enacting  them  has 
ceased.*' 

These  different  expressions  of  legislative  opinion  would 
seem  to  preclude  the  necessity  of  any  argument  to  show 
the  defects  of  our  present  system  of  penal  law,  or  to 
establish  the  truth  of  the  principles  upon  which  the  pro- 
posed amendments  are  founded.  But  as  I  have  taken 
truth  for  the  foundation  of  all  my  statements,  utility  for 
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the  sole  object  of  my  provisions^  and  reason  alone  as  the 
means  of  supporting  my  conclusions^  I  shall  not  take 
shelter  behind  any  authority ;  but  shall  endeavour^  in 
this  report,  to  show  that  the  legislative  declaration  of  the 
defective  state  of  our  penal  law  is  founded  in  fact,  and 
that  the  principles  they  prescribed  to  remedy  the  evil 
were  founded  in  wisdom  and  practical  truth.  This  will 
be  not  only  useful  but  necessary  to  the  proper  considera- 
tion of  the  reports,  in  which  the  attention  of  the  legis- 
lature is  called  to  the  principal  enactments  in  the  different 
codes  offered  for  their  consideration.  For,  without  this 
previous  discussion,  they  cannot  determine  whether  those 
provisions  remedy  the  existing  evils,  or  whether  they  are 
in  imison  with  each  other  and  with  the  sound  doctrines 
of  penal  jurisdiction  on  which  they  purport  to  rest.  If 
the  proposed  system  cannot  be  supported  by  reasons 
showing  that  it  is  both  practicable  and  useful,  it  ought 
not  to  be  adopted ;  but  let  no  part  of  it  be  rejected  on 
the  authority  only  of  influential  names  ;  still  less  by  the 
affected  doubts  of  interested,  or  the  errors  of  sincere 
prejudice. 

In  this  report,  then,  I  propose  to  show  the  NECESsriY 
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PENAL  LAWS,  and  to  answer  the  objections  that  have  been 
made  to  the  establishment  of  a  written  system. 

The  objects  of  penal  law  are  :  to  define  offences,  to 
prevent  their  commission,  and  to  designate  and  direct 
the  mode  of  inflicting  the  penalty  when  they  are  com- 
mitted. To  effect  these  objects,  there  must  be  rules 
established  by  legislative  authority.  Those  rules  must 
be  known  ;  and,  to  be  known,  they  must  be  promulgated. 
But  the  rule  can  neither  be  made,  nor  be  known,  nor 
promulgated,  unless  it  be  clothed  in  words.  Are  those 
words  to  be  oral  or  written?  is  the  first  question.  A 
strange  one,  it  would  seem,  in  our  state  of  society,  yet 
seriously  made ;  seriously  answered  in  favour  of  tradi- 
tional against  written  law — ^made  and  answered  by 
lawyers,  by  judges,  by  men  whose  situation  gives  influ- 
ence, and  whose  opinions  have  weight.    Such  are  the 
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advocates  for  retaining  the  reference  to  that  part  of  the 
English  common  law  which  forms  a  part  of  our  criminal 
jurisprudence.  That  part  is  not  inconsiderable :  it  per- 
vades the  whole  mass  of  our  legislation  on  this  subject : 
and  it  is  necessary  to  understand  this,  that  we  may  know 
how  to  value  the  argument  which  asserts  that  our 
statutes,  not  the  English  common  law,  defines  offences 
and  imposes  the  penalties.  This  is  not  the  fact.  The 
groundwork  of  our  penal  law  is  the  territorial  statute  of 
1805.  It  enumerates  the  offences  and  indicates  the 
penalties  ;  but  it  does  not  define.  Theft,  burglary, 
murder,  and  other  crimes,  are  made  punishable.  But  if 
we  want  to  know  what  theft,  or  murder,  or  any  other 
offence  on  the  hst  is ;  if  we  wish  to  know  what  means  we 
may  use  to  prevent  either  of  these  crimes ;  how  the 
offender  is  to  be  arrested,  how  confined,  how  bailed,  how 
tried,  what  evidence  can  be  admitted,  what  is  required 
for  conviction :  for  all  these,  and  an  hundred  other  ques- 
tions equally  important,  we  are  referred  to  the  common 
law  of  England ;  that  is  to  say,  what  one  of  its  greatest 
panegyrists  styles,  "  the  unwritten  or  conmaon  law,"  con- 
sisting of  ^^  general  customs^* — of  particular  customs — and 
of  *'  certain  particular  laws,  which  hy  custom  are  adopted 
and  used  hy  some  particular  courts : "  the  whole  resting, 
as  we  see,  upon  custom.  And  when  we  come  to  inquire 
how  these  *'  customs  "  are  to  be  known,  the  same  author 
gives  the  answer,  ''by  the  judges;"  who,  he  says,  "are 
the  depositories  of  the  laws,  the  hving  oracles  who  must 
decide  in  all  cases  of  doubt,"  &c.  Here,  then,  we  see 
what  is  our  law.  It  is  "the  unwritten  customs  of 
England,"  which,  from  the  same  authority,  we  are  told, 
it  requires  twenty  years  of  close  study  for  a  judge  to 
understand ;  and  which,  without  fear  of  incurring  the 
charge  of  presumption,  I  will  add,  no  man  ever  did  or 
ever  can  understand — for  this  plain  reason :  that,  in  many 
instances,  it  does  not  exist,  until  the  case  arises  which 
calls  for  its  appUcation ;  then  it  is  pronounced,  not  by  the 
legislative  authority,  but  by  one  of  these  living  oracles. 
It  is  a  maxim  yrith  English  lawyers^  that  the  common 


THE   SYSTEM   Ot  l>£NAL  LAW.  89 

law  is  the  perfection  of  human  reason.  No  case,  there- 
fore, can  be  supposed  to  be  unprovided  for  by  it,  and, 
consequently,  whenever  any  new  case  occurs,  and  no  pre- 
ceding response  has  been  given  that  will  fit  it,  the  judge 
must  create  one ;  and  although  it  has  never  before  been 
spoken,  or  written,  or  applied,  we  must  believe  it,  from 
time  inmiemorial,  to  have  been  a  part  of  the  common 
law ;  that  is  to  say,  as  we  have  just  seen,  the  cusUyin  of 
England  :  which  involves  the  absurdity  of  supposing  that 
to  have  been  of  inmiemorial  usage,  which  we  know  was 
never  before  practised  or  heard  of. 

But  this  is  not  the  only  difficulty  or  absurdity  attend- 
ing a  reference  to  the  common  law.  These  oracles,  it 
must  be  remembered,  are  not  given  like  those  of  the 
sybil,  in  writing — ^but  like  most  of  those  of  antiquity, 
orally.  The  judge  seldom  or  never  writes  his  decision. 
The  words  of  inspiration  are  caught  by  the  reporter,  and 
he  publishes  them.  Here,  it  would  be  supposed,  an 
opportunity  is  alSbrded  of  knowing,  with  some  certainty, 
what  the  law  is.  To  the  people  ?  No  !  The  size,  the 
number,  the  price,  and  the  disgusting  verbosity  of  the 
volimies  forbid  it.  To  the  lawyers,  then,  at  least  ?  Not 
even  to  them !  The  same  causes  operate  to  prevent 
many  of  them  from  examining  more  than  an  index  or 
abridgement ;  but  even  the  few  who  are  rich  enough  to 
buy,  and  have  had  leisure  to  examine,  those  repositories 
of  the  law,  with  reference  to  a  single  point,  for  a  general 
study  of  them  would  consume  the  longest  life,  even  on 
that  single  point  will  find  themselves  sadly  mistaken  if 
they  look  for  a  certainty.  Hear  what  Blackstone — I 
take  my  authority  only  from  professed  admirers  of  this 
system— hear  what  he  says  of  the  credit  that  is  to  be 
given  to  these  reports  : — "  From  the  reign  of  Henry  the 
eighth  to  the  present  time,  this  task  (that  of  reporting) 
has  been  executed  by  many  private  and  contemporary 
hands;  who  sometimes  through  haste  and  inaccuracy, 
sometimes  through  mistake  and  want  of  skill,  have  pub- 
lished very  crude  and  imperfect^  perhaps  contradictory , 
accounts  of  one  and  the  satne  determination." 
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Admit,  then,  that  the  judge  pronounces  the  true 
precept  of  law,  we  can  have  no  security  that  it  is  truly 
recorded ;  and  a  word  omitted  or  transposed,  may  alter, 
the  whole  sense  of  the  rule.  But  this  is  not  all.  Let  us 
suppose  the  record  to  be  faithfully  made,  what  is  to  be  its 
effect  ?  Is  it  binding  on  future  judges,  in  similar  cases  ? 
In  other  words,  is  it  law  ?  What  say  our  oracles  on 
this  important  question  ?  Blackstone  tells  us,  **  it  is  an 
established  rule  to  abide  by  former  precedents,  but  with 
some  exceptions  :  which  are,  first,  when  the  precedent  is 
evidently  contrary  to  reason ;  secondly,  when  it  is  clearly 
contrary  to  the  divine  law ;  thirdly,  which  seems  to  be 
included  in  the  first,  when  it  is  flatly  absurd  or  unjust.^^ 
This  is  the  doctrine  of  the  text.  Christian,  the  able  com- 
mentator on  this  justly  distinguished  book,  says,  on  the 
contrary,  "precedents  and  rules  must  be  followed  even 
when  they  oxe  flatly  absurd  and  unjust,  if  they  are  agree- 
able  to  ancient  principles :"  and  he  gives  an  example 
which  places  the  justice  of  this  admired  system  in  a  most 
striking  point  of  view.  It  is  a  maxim  of  the  common 
law,  that  all  statutes,  whenever  passed,  refer  to,  and  take 
effect  from,  the  first  day  of  the  session  of  parliament. 
Now,  to  exemplify  his  rule,  he  says,  if  a  statute  should 
have  been  passed  on  the  last  day  of  the  session,  making 
an  act  a  capital  offence  which  before  was  innocent,  any 
one  who  had  done  that  act  between  the  first  and  the  last 
day  of  the  session,  that  is  to  say,  perhaps  six  months 
before  it  was  made  an  offence,  would  have  been  con- 
demned and  executed  tmder  the  law.  "  This,"  he  adds, 
and  everybody  must  agree  with  him,  "  was  flatly  absurd 
and  unjust ;"  but  yet  no  judge  could  declare  that  it  was 
not  law ;  and  this  absurdity  and  tyranny,  worthy  of  a 
Nero  or  Caligula,  continued  to  form  a  part  of  the  "  per- 
fection of  human  reason"  until  the  year  1793  (a),  when 
one  step  in  the  road  to  conunon  sense  was  made  by 
enacting  that  the  statute  should  not  be  in  force  before  it 
was  made,  but  gave  it  effect,  when  it  contained  no  special 

(a)  Statute  33  Geo.  III.  c.  13. 
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provision  on  the  subject,  from  the  day  on  which  it  passed, 
without  any  attention  to  the  time  in  which  it  was  known 
by  promulgation ;  so  that  even  at  this  day,  in  England, 
according  to  the  common  law,  a  man  at  a  distance  from 
the  seat  of  government  may  be  punished  for  doing  an 
act  which^  in  the  nature  of  things,  he  could  not  know  to 
be  illegal 

Thus  the  general  assembly  may  form  some  idea  of  the 
nature  of  that  law,  to  which  our  present  system  of 
criminal  proceedings  refers  us  for  the  definition  of  certain 
offences,  and  for  the  rules  for  preventing,  trying,  and 
punishing  them.  We  see  that  it  consists  of  unwritten 
rules,  promulgated  by  the  judges  by  precedents  often 
incorrectly  reported;  of  uncertain  authority  when  known; 
to  be  followed,  according  to  some  writers,  however  unjust 
or  absurd ;  and,  according  to  others,  to  be  modified  by 
the  principles  of  reason  and  the  divine  law,  that  is  to  say, 
by  the  caprice,  or  the  bigotry,  or  the  enthusiasm  of  the 
judge.  What  more  uncertain  rules  can  be  referred  to 
than  human  reason  and  the  dogmas  of  religion  ?  What 
may  appear  reason  to  one,  is  folly  to  another  ;  and  on  no 
one  subject  does  the  mind  of  man  take  so  wide  a  range  as 
in  imagination  respecting  the  divine  will. 

But  if  no  other  objection  existed,  that  which  is  con- 
tained in  its  very  definition,  would,  it  appears,  be  sufficient 
to  ask  for  the  substitution  of  some  other; — ^it  is  unwritten. 
If  we  like  its  other  provisions  (and  very  many  of  them 
are  excellent)  let  us,  at  least,  destroy  that  characteristic, 
by  reducing  them  to  writing. 

Two  contradictory  objections  are  commonly  raised  to 
this  most  important  operation  :  the  one,  that  the  task  is 
impracticable— that  the  body  of  the  common  law  can 
never  be  reduced  to  writing ;  the  other,  that  its  rules  are 
already  written,  and  that  a  reference  to  the  reporters 
and  commentators  wiU  give  a  sufficient  knowledge  of  its 
provisiona  Now,  of  these  two  opinions,  one  only  can  be 
true ;  and  if  either  be  true,  it  presents  a  state  of  things 
that  no  reasonable  being  can  wish  to  see  continued.  If 
all  the  precepts  of  the  common  law  cannot  be  reduced  to 
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writing,  then  a  part  of  them  are  not  contained  either  in 
the  reporters  or  other  writers,  to  which  we  are  usually 
referred.  Where  are  we,  then,  to  find  this  unrecorded 
part  ? — ^in  the  unexplored  mind  of  the  judge.  When  is 
it  to  be  promulgated  ? — ^for  the  first  time  after  the  case 
has  occurred  to  which  it  is  about  to  be  applied.  And 
who  is  to  record  or  remember  it  — what  is  to  be  its  effect 
and  authority — ^in  our  state,  which  of  the  seven  inde- 
pendent judges  is  to  be  considered  as  pronouncing  the 
true  oracle  when  they  differ?  Can  principle  be  more 
completely  abandoned ;  can  common  sense  and  common 
justice  be  more  effectually  lost  sight  of ;  can  confusion  be 
worse  confounded  than  by  this  state  of  things  ?  Take  the 
other  alternative.  The  precepts  and  principles  of  the 
common  law  are  already  reduced  to  writing.  But  where 
are  they  to  be  found  ?  In  voluminous  reports  which  it 
requires  great  diligence  to  collect,  very  large  sums  of 
money  to  purchase,  a  long  life  to  read  (a),  and  a  super- 
human intellect  to  understand  and  reconcile  with  each 
other  when  they  are  read  I  They  are  to  be  found  in 
commentaries  on,  and  abridgements  of,  these  reports, 
scarcely  less  voluminous  ;  in  which  precedents  and  argu- 
ments may  be  found  for  almost  every  position  that  may 
be  taken  by  sophistry,  or  required  for  an  indiscriminate 
defence  of  right  and  wrong;  add  to  this,  that  these 
sources  of  information  are  inaccessible  to  three-fourths  of 
the  inhabitants  of  this  state,  being  written  in  a  language 
which  they  cannot  understand ;  and  that  of  the  other 
fourth,  a  very  few  only  have  the  time  or  the  means  of 
applying  to  them ;  and  you  have  a  state  approaching  to 
that  which  has  been  justly  designated  as  a  badge  of  the 
most  abject  slavery,  one  governed  by  xmknown  and  un- 
certain laws. 

(a)  If  in  the  days  of  Forteflcue  twenty  years  of  hard  study  (viginU 
amwrum  lucuhratianes)  were  required  to  understand  this  law,  then  in  its 
primitive  simplicity,  it  is  not  unreasonable  to  calculate  that  the  necessary 
term  must  be  quadrupled  by  the  reports,  commentaries,  folio  abridge- 
ments, books  of  entries,  essays  and  treatises  of  praddoe,  which  have 
accumulated  in  the  four  centuries  that  have  since  elapsed. 
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But  even  this^  bad  and  absurd  and  oppressive  as  it  is, 
this  is  not  the  worst.  The  words  of  our  statute  which 
refer  us  to  this  rule,  call  it  the  commoii  law  of  England. 
Now  this  common  law  being  estabUshed  in  a  succession 
of  veiy  remote  ages,  when  manners,  reUgion,  society  and 
government  were  in  a  totally  different  state  from  that  in 
which  every  succeeding  period  found  them,  it  necessarily 
happened  that  positive  laws  were  made  to  accommodate 
it  to  the  change  of  circumstances.  Some  of  these  changes 
were  made  at  so  remote  a  time,  that  the  most  learned 
antiquary  would  find  it  impossible  to  fix  the  point  in  any 
one  given  subject  where  common  law  first  received  the 
aid  of  positive  enactment ;  in  other  words,  to  tell  us  what 
is  coinmon,  what  is  statute  law.  And  yet  we  must  at  our 
peril  know  this  ;  for  the  first  is  our  rule  of  action  ;  with 
the  second  we  have  nothing  to  do.  Common  sense  alone 
would  show  the  necessity  of  this  research  ;  but  being  so 
happy  as  to  find  it  supported  by  authority,  I  gladly  avail 
myself  of  both.  We  have  reports  of  cases  in  penal  law 
for  about  three  years  only ;  and  we  have  them  during 
that  period,  because  the  same  court,  of  which  the  decisions 
were  reported,  then  had  criminal  as  well  as  civil  jurisdic- 
tion. Property,  it  seems,  has  not  only  here,  but  in  most 
other  countries,  been  considered  of  so  much  more  conse- 
quence than  reputation,  Hberty,  or  life,  that  while  all 
decisions  that  in  the  sUghtest  degree  aflfect  the  former  are 
collected,  those  which  involve  the  latter  are  generally 
consigned  to  oblivion ;  or,  in  particular  cases,  obtain  an 
ephemeral  pubhcity  in  the  gazettes.  The  reason  of  this 
will  be  hereafter  discussed.  It  is  here  mentioned  only 
to  account  for  the  very  scanty  means  we  have  of  collect- 
ing authorities  on  these  important  points.  But  in  that 
short  period  to  which  I  refer,  a  decision  took  place  which 
fully  supports  my  position  : — B.  was  indicted  for  forging 
the  name  of  another,  as  an  endorsement  on  a  promissory 
note.  The  person  whose  name  was  supposed  to  be  forged 
was  called  as  a  witness ;  he  was  objected  to  as  being 
incompetent  by  the  common  law ;  and  many  authorities 
were  produced,  showing  that  in  England  such  witnesses 
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had  been  rejected  It  was  answered,  that  by  the  common 
law  he  was  a  good  witness ;  that  the  decisions  relied  on  as 
authorities  were  made  since  a  statute  passed  in  the  reign 
of  queen  Elizabeth,  which  had  indirectiy  eflfected  a  change 
in  the  common  law.  Of  this  opinion  was  the  court,  and 
the  witness  was  sworn  (a).  From  this  it  appears  that  the 
English  authorities  were  rejected  because  they  were 
founded  on  a  change  made  in  the  common  law  by  a 
statute  ;  consequently  that  the  act  of  1805  refers  to  the 
common  law,  unamended  by  statute.  The  first  evil  re- 
sulting from  this,  is  that  to  which  I  have  alluded ;  the 
necessity  of  drawing,  in  every  contested  case,  the  line 
between  the  statute  and  the  common  law.  Supposing 
this  difficult  task  to  be  accomplished,  and  that  we  have 
reduced  the  latter  to  its  primitive  simplicity  by  stripping 
off  the  statutory  shreds  and  patches  by  which  it  was  dis- 
figured or  adorned,  what  have  we  to  reward  us  for  our 
pains  1  First,  we  have  the  benefit  of  clei^y  (h),  which 
assures  impunity  to  every  one  who  can  read,  for  none  of 
our  statutes  have  taken  it  away.  Next,  the  right  of 
appeal  in  felony,  and,  as  a  consequence  of  appeal,  the 
trial  by  ordeal  and  battle ;  for  although  you  have  esta- 
bUshed  the  trial  by  jury,  so  had  the  common  law,  and 
much  in  the  same  manner  that  you  have  done,  at  the 
option  of  the  party(c).    You  have  the  right  of  sanctuary^ 

(a)  1  Mart  Hep.  2U. 

Q))  Should  it  be  objected  that  our  statute,  by  directmg  the  puniahment 
of  death  to  be  inflicted,  abolishes  the  privilege  of  clergy;  it  is  answered, 
that  the  same  statute  introduces  the  common  law  which  also  dii«cted  the 
punishment  of  death,  but  admitted  the  privilege  of  clergy  as  an  exception. 
If  then,  the  rule  and  the  exception  could  exist  together  under  the  com* 
mon  law,  why  can  they  not  under  our  statute ) 

(c)  The  same  statute  that  gives  us  the  trial  by  juiy,  at  the  option  of 
the  party,  declares  that  *^  the  method  of  trial  **  shall  be  according  to  the 
said  ''  common  law ; "  but  the  sM  common  law  allowed  both  the  trial  by 
battle  and  the  trial  by  jury — and  the  former  has  been  demanded  in  our 
own  day  in  England,  to  the  great  perplexity  and  astonishment  (very 
probably)  of  the  lawyers,  as  Spelman  says  was  formerly  the  case— -non 
tme  magna  juris  conauUorum  perturboHone.  It  has  within  a  few  years, 
I  believe,  been  abolished  by  statute. 
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by  which  every  offender  who  can  escape  to  a  church  or  a 
churchyard  is  privileged  from  arrest,  and  may  abjure  the 
reulvi.  You  have  the  right  of  approvement,  by  which 
any  criminal  who  can  in  a  judicial  combat  knock  out  the 
brains  of  his  accomplice,  secures  his  own  pardon.  You 
have  the  whole  doctrine  of  outlawry,  and  other  incidents 
to  criminal  proceedings,  which  no  advocate  for  the  present 
state  of  things  either  understands,  or  would  venture  to 
contend  for  if  he  did ;  but  which  they  cannot  avoid  and 
must  learn,  and  must  practise,  if  the  law  is  to  be 
executed  according  to  its  plain  letter.  The  judges, 
therefore,  must  dispense  with  it,  and  do  this  to  the  degree 
only  that  they  think  fit  in  each  case.  The  court,  not  the 
general  assembly,  must  legislate,  and  they  must  legislate 
after  the  fact !  (a) 

In  offering  these  reflections,  it  is  not  intended  to  excite 
prejudice  against,  or  pass  an  indiscriminate  censure  on 
the  common  law  of  England,  On  the  contrary,  it  will  be 
seen  that  many  of  its  provisions  are  transferred  into  the 
system  which  has  been  prepared ;  and  that  among  them 
so  taken  from  that  law,  are  those  which  the  most  effect- 
ually secure  liberty,  reputation  and  property.  But  the 
subject  is  discussed  to  show  that  your  predecessors  were 
well  founded  in  the  assertion,  that  our  present  laws  being 
neither  certain  nor  accessible,  were  defective  in  at  least 
two  of  the  essential  requisites  to  a  good  system. 

The  next  defect  in  our  present  laws  was  that  which  the 
legislature  had  in  view,  when  they  declared  that  one 
object  of  the  projected  code  was,  to  "remove  doubts 
relative  to  the  authority  of  any  parts  of  the  penal  law  of 
the  different  nations  by  which  this  state,  before  its  inde- 
pendence, was  governed."  Were  there  any  such  doubts, 
and  if  there  were,  ought  they  to  be  removed  ?  It  is  an 
established  rule  of  national  law,  that  on  the  transfer,  or 
conquest  of  a  country,  the  municipal  laws  remain  in  force 
imtil  they  are   expressly  changed  by  the  new  govem- 

(a)  Our  constitution  has  very  wisely  guarded  against  ex  post  facto 
legislation  by  the  general  assembly.  Was  it  intended  that  the  judiciaiy 
ahinild  exercise  it  ? 


96  INTRODUCTORY   REPORT   ON 

ment(a).  When  the  treaty  of  1763,  by  which  Louisiana 
was  ceded  by  France  to  Spain,  was  carried  into  effect  in 
1769,  the  latter  power  acted  on  this  principle,  and 
solemnly  promulgated  its  own  laws  (6).  France,  when 
that  power  in  1803  received  the  actual  transfer  of  the 
country  from  Spain,  in  execution  of  the  treaty  of  St.  Ilde- 
fonso,  took  only  a  temporary  and  provisional  possession, 
in  order  to  deliver  it  to  the  United  States  according  to 
the  provisions  of  the  treaty  of  Paris.  No  material  altera- 
tion was  made  in  the  laws  by  this  operation. 

The  first  act  of  sovereignty  done  by  the  United  States 
after  the  cession,  was  in  perfect  accordance  with  the 
principles  laid  down.  For  the  law  which  authorized  the 
president  to  take  possession  of  the  province(c),  recognizes 
the  force  and  validity  of  the  existing  laws,  by  vesting  in 
officers  to  be  appointed  by  the  president,  the  same  mili- 
tary, civil  and  judicial  powers  that  were  exercised  under 
the  Spanish  government.  The  province  continued  under 
its  old  laws,  administered  by  new  functionaries,  from  the 
time  of  the  transfer  in  December  1803,  until  the  1st  of 
October  1804,  when  the  law  giving  us  the  first  grade  of 
territorial  govemment((i)  took  effect.  This  act  organized 
the  executive,  legislative  and  judiciary  branches  of  a 
territorial  government.  It  extended  to  the  territory  the 
operation  of  certain  laws  of  the  United  States,  fixed  the 
qualifications  of  jurors,  and  secured  the  right  of  trial  by 
jury,  and  gave  the  writ  of  habeas  corpus ;  but  so  far  from 
repealing  any  of  the  former  laws,  it  contains  an  express 
provision  that  all  laws  in  force  in  the  territory  at  the 
passage  of  the  act,  and  not  inconsistent  with  it,  should 
continue  in  force  until  altered,  modified,  or  repealed  by 
the  legislature. 

The  next  change  in  the  political  organization  of  the 
territory  produced  none  in  our  civil  or  penal  laws,  the 

(a)  1  Black.  Com.  107 ;  Cowp.  Rep.  204. 

(6)  O'Reilly's  Pro.  1769. 

(c)  Act  of  3l8t  October  1803, 

{d)  Act  passed  26tb  March  1804,  to  take  effect  Ist  October  following. 
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act  giving  us  the  second  grade  of  government  (a)  contain- 
ing the  same  clause  for  continuing  them  *'  until  altered, 
modified^  or  repealed  by  the  legislature."  And  when  the 
trammels  of  territorial  government  were  thrown  off,  our 
constitution  carefully  preserved  the  same  provision  (b). 
Thus  by  uninterrupted  succession,  the  laws  by  which  the 
Spanish  province  of  Louisiana  was  governed,  with  the 
exception  only  of  such  as  were  inconsistent  with  the 
several  enumerated  acts,  were  continued  through  all  the 
different  changes  of  government,  and  unless  since  re- 
pealed, altered  or  modified,  are  the  law  of  the  land  at  this 
day.  That  the  penal  laws  formed  no  exception  is  evident 
from  the  general  words  which  comprehend  them,  and  also 
from  some  of  the  earliest  acts  of  the  legislative  council, 
which  recognize  them  in  express  terms. 

One  of  the  first  laws  passed  by  the  legislative  council  (c) 
declares,  that  "  whenever  a  conviction  had  taken  place  or 
might  take  place,  for  any  crime  which  by  the  existing  laws 
of  the  territory  would  subject  the  criminal  to  be  sentenced 
to  the  galleys  for  life,  that  such  punishment  might  be  com- 
muted," &c.  Now  as  no  penal  law  whatever  had  then 
passed  since  the  new  government  was  established,  and  a 
sentence  to  the  galleys  was  unknown  in  our  juris- 
prudence, the  *^ existing  laws''  here  mentioned  must  have 
meant  the  Spanish  laws — and,  of  course,  the  Spanish 
penal  laws. 

Another  act  provides  {d),  that  no  suit,  either  civil  or 
criminal,  shall  be  prosecuted  against  any  commandant  for 
any  act  done  subsequent  to  the  30th  September  {e)  of  that 
year,  by  virtue  of  a  previous  appointment ;  with  proviso, 

(a)  Act  further  providing  for  the  government  of  the  territory  of 
Orleans,  2d  March  1805. 
(6)  lltb  section  4th  art.  Constitution  of  Loukiana. 

(c)  Act  2d  February  1805,  sect.  1.     2  Martin's  Dig.  226. 

(d)  Act  13th  December  1804,  sect.  1.     2  Martin's  Dig.  106. 

(e)  The  reason  why  the  SOth  September  is  the  date  referred  to  is, 
because  on  the  day  after,  the  law  organizing  the  territorial  government 
went  into  operation ;  and  it  was  doubted  whether  the  acts  done  after 
that  time  by  officers  previously  appointed,  were  valid. 

a 
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that  it  shall  not  protect  him  from  prosecution  for  fravd 
or  crime  under  colour  of  office.  But,  at  that  time,  there 
were  no  otlier  than  the  Spanish  laws  for  punishing  ^ato;? 
or  crime;  therefore,  here  again  the  existence  of  those 
laws  is  acknowledged. 

Again,  on  the  4th  May  1805,  an  act  was  passed  for  the 
punishment  of  crimes  and  misdemeanors,  which,  after 
specifying  a  nimiber  of  offences,  directs,  by  the  thirty- 
third  section,  that  all  the  offences  therein  named  shall  be 
construed  and  tried  according  to  the  common  law  of 
England :  and  by  a  subsequent  statute,  passed  in  the 
same  year,  two  or  three  other  crimes  are  added  to  the 
list ;  and  it  is  further  enacted,  "  that  all  other  crimes, 
qffences  and  misdemeanors,  conmiitted  by  free  persons, 
and  not  provided  for  by  this  act  or  the  one  to  which  this 
is  a  supplement  (act  of  4th  May  1804),  shall  be  punished, 
and  shall  be  prosecuted  and  tried  according  to  the  com- 
mon law  of  England."  There  were,  then,  *'  other  crimes, 
offences  and  misdemeanors,"  which  were  not  enumerated 
in  the  only  two  statutes  that  had  then  been  passed. 
Against  what  law  were  they  offences  ?  Clearly  against 
the  pre^existent  Spanish  law.  This  section  was  repealed 
the  next  year.  The  repeal  left  things  in  the  unsettled 
state  they  were  in  before  the  section  passed,  as  to  the 
tnode  of  procedure  ;  but  it  did  not  change  the  expres- 
sion of  legislative  opinion  as  to  the  existence  of  the 
ancient  laws. 

But  this  is  not  all.  The  acts  I  have  quoted  were 
passed  under  the  first  grade  of  government,  when  the 
legislative  council  was  appointed  by  the  president* 
Under  the  second  the  elective  franchise  was  extended  to 
the  people ;  and  one  of  the  first  acts  of  their  representa- 
tives was  not  only  to  acknowledge  the  same  laws,  but  to 
vest  in  the  superior  court  of  the  territory  the  power  of 
punishing  crimes  that  were  committed  under  the  Spanish 
and  French  governments  (a). 

Thus,  the  principles  of  national  law,  the  acts  of  con- 

(a)  Laws  1st  territorial  legislatare,  3d  June  1806. 
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gress,  the  laws  of  territorial  legislatures  established  by 
them,  and  the  constitution  of  the  state,  all  concur  in 
proving  that  the  ancient  civil  and  penal  laws  of  the  pro- 
vince continued  in  force,  except  in  those  particulars  in 
w^liich  they  were  modified  by  our  institutions,  or  repealed 
by  our  laws.  It  becomes,  then,  highly  important  to 
determine  what  parts  of  those  ancient  laws  are  thus 
modified ;  which  of  them  have  been  repealed  ;  and  what 
are  the  provisions  of  those  which  still  exist  unaltered. 
If  all  those  laws  have  been  abrogated,  there  was  no 
foundation  for  the  apprehensions  expressed  by  your  pre- 
decessors on  that  subject.  If  the  abolition  is  express  as 
to  some,  and  presumptive  only  (and  of  course  doubtful) 
as  to  others,  their  apprehensions  were  well  founded,  and 
the  doubts  they  entertained  ought  to  be  removed ;  and  if 
any  parts  of  that  law  have  neither  been  expressly  nor  im- 
pliedly repealed,  all  such  parts  being  still  virtually  in  force, 
ought  to  be  examined ;  and  if  good,  to  be  re-enacted 
in  a  language  that  may  be  understood  ;  or,  if  bad,  to  be 
repealed. 

Laws  may  be  repealed  either  expressly  or  by  implica- 
tion. But  there  is  nothing  that  has  the  appearance  of 
an  express  repeal  in  the  case  before  us  ;  unless  it  be  the 
clauses  contained  in  the  several  recited  acts  which  con- 
tinue the  existing  laws,  with  the  exception  of  such  as  are 
inconsistent  with  those  acts  respectively.  But  this,  in 
truth,  is  no  more  than  would  have  been  eflFected  without 
that  clause.  For  a  repugnancy  between  the  old  and  the 
new  law  is  an  implied  repeal  of  the  former  ;  and  this  is 
the  only  criterion  (a)  by  which  we  can  judge  that  there 
is  such  repeal ;  for  it  has  been  decided  (6)  in  our  courts, 
in  conformity  with  British  decisions,  that  affirmative 
statutes,  not  incompatible  in  their  execution  with  the 
old  law,  and  containing  no  negative  or  repealing  words, 
do  not  abrogate  the  old  law. 

The  Spanish  laws,  then,  have  not  been  expressly  re- 

(a)  1  Black.  Com.  89. 
(6)  1  Martin'a  Bep.  (new  series)  p.  74. 
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pealed.  Have  they  been  so  by  implication  1  Certainly 
they  have  not  been  so  altogether ;  for  there  is  not  the 
least  repugnancy  between  many  of  them  and  our  consti- 
tution or  laws.  What  classes,  then,  of  them  have  been 
repealed  ? 

First,  it  would  seem  clear  that  all  those  are  abrogated 
by  the  mere  change  of  government  (a),  which  relate  to 
the  prerogative  of  the  crown,  and  to  the  mode  of  making 
the  appointment  of  officers.  As  to  the  duties  of  such 
officers,  in  the  adminstration  of  justice  and  preservation 
of  peace,  they  must  be  performed  by  those  appointed  by 
the  new  power,  having  corresponding  functions,  whether 
\mder  the  old  name  or  with  a  new  designation.  Thus, 
soon  after  possession  was  taken  by  the  French  in  1803, 
Mr.  Laussat,  the  French  prefect,  appointed  a  munici- 
pality to  exercise  the  powers  of  the  Spanish  cabildo 
within  the  city,  which,  on  the  transfer  to  the  United 
States,  was  continued  witli  the  same  attributes  until  the 
town  was  incorporated  by  the  legislative  council.  Thus, 
too,  the  governor,  immediately  after  the  transfer,  ap- 
pointed an  alguazil  mayor  and  commandants,  who  were 
to  exercise,  as  far  as  was  compatible  with  the  new  order 
of  things,  the  same  functions  with  the  officers  of  that 
name  under  the  Spanish  government. 

Secondly,  all  those  laws  are  abrogated  which  would 
interfere  with  any  right  secured  by  the  constitution  or 
laws  of  the  United  States  or  of  the  state ;  such  as 
the  liberty  of  the  press,  the  right  to  bear  arms,  the  right 
of  having  counsel,  of  trial  by  jury,  and  others  of  that 
description. 

Thirdly,  I  am  inclined  to  concede  that  all  those  laws 
are  virtually  repealed  which  bear  upon  the  same  offences 
that  are  prohibited  by  laws  passed  since  the  cession, 
although  there  may  be  nothing  absolutely  repugnant 
between  the  two  penalties ;  there  being,  in  my  opinion, 
tt  difference  between  acts  passed  by  the  same  government 
on  the  same  subject  (all  of  which  are  considered  as  one 

(i)  Vattcl,  lib.  8,  c.  13,  p.  109. 
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act),  and  the  acts  of  a  new  power  legislating  "upon  an 
offence  which  had  been  defined  by  the  jurisprudence  of  a 
former  power ;  in  which  latter  case  I  am  inclined  to 
think,  that  the  new  legislation  ought  to  be  considered  as 
expressing  its  whole  will,  unless  there  is  an  express  or 
implied  reference  to  the  old  law.  And  finally,  the  law 
of  evidence,  the  mode  of  trial,  the  rules  of  procedure, 
and  definition  of  each  of  the  offences  enumerated  in  the 
act  of  4th  May  1805,  are  changed,  so  far  as  relates  to 
the  offences  so  enumerated,  because  there  is  a  clear  re- 
pugnancy between  the  old  law  and  that  statute  in  relation 
to  those  particular  offences. 

The  most  liberal  rules  of  constructive  repeal  can  go  no 
further  ;  yet,  discarding  all  that  comes  within  these  rules 
and  all  that  is  expressly  repealed,  when  we  look  into  the 
former  law,  enough  of  it  will  remain  to  make  us  re- 
verence the  wisdom  which  directed  that  all  tioubts,  as  to 
its  existence,  should  be  removed.  It  would  be  difficrult 
perhaps  impossible,  to  give  an  accurate  Ust  of  the  pena 
laws  of  Spain  which  remain  unrepealed,  or  to  furnish  a 
complete  analysis  of  their  provisions.  But  this  very 
uncertainty  is  alone  a  sufficient  motive  to  justify  legisla- 
tive interference.  Some  cases,  however,  may  be  ascer- 
tained ;  let  us  examine  them.  The  investigation  is  both 
curious  and  instructive,  and  it  will  produce  more  serious 
results  than  at  first  sight  might  be  supposed. 

The  laws  designating  offences  against  sovereignty  and 
the  public  peace  have  been  generally  provided  for  by  our 
statutes,  or  by  the  constitution.  They,  therefore,  come 
within  the  rules  I  have  laid  down,  and  may  be  considered 
as  repealed. 

But  before  we  enter  further  into  the  very  cursory 
examination  which  it  is  proposed  to  make  of  such 
offences,  affecting  reputation,  person,  property  or  reli- 
gion, as  by  the  rules  laid  down  may  be  supposed  yet 
to  be  in  force,  an  important  title  presents  itself,  which  has 
no  corresponding  division  in  our  statute  law,  or  that 
system  to  which  it  refers.  It  operates  on  the  condition 
or .  standing,  in  society  of  those  who   come  within  itr 


102  XKTRODUCTORT  BEPOBT  TO 

purview.  It  is  called  in  the  Spanish  law,  ''  Enfamami- 
ento  ; ''  and,  from  its  definition,  is  a  species  of  dishonour 
attached  to  persons,  as  well  from  their  birth  or  course  of 
life,  as  from  having  incurred  the  animadversion  of  the 
magistrates,  without  being  convicted  or  even  accused  of 
any  offence ;  as  from  the  condemnation  for  an  infamous 
crime.  Political  disabilities  attended  this  state,  which 
our  institutions  have,  in  some  instances,  virtually  re- 
pealed ;  but  the  note  of  ill  fame  may  still  remain,  and 
greatly  influence  the  comfort  and  respectability  of  those 
to  whom  it  is  thus  attached  by  law,  if  those  laws  are  still 
in  force.  The  subject  forms  the  sixth  title  of  the  seventh 
book  of  the  Partidas.  By  the  second  law  of  this  title, 
the  innocent  finit  of  an  illegal  marriage,  the  son  whom  a 
father  may  justly  or  unjustly  have  accused  in  his  testa- 
ment, the  suitor  to  whom  the  judge  may,  in  court,  have 
addressed  an  admonition  to  amend  his  life,  the  advocate 
who  may  have  been  warned  not  to  bring  a  false  accusa* 
tion,  the  man  of  good  credit  who  availed  himself  of  his 
character  to  ruin  that  of  another  by  slanders,  and  the 
unfaithful  depository,  were  all  declared  infamous.  By 
the  third  law,  not  only  the  wife  unfaithful  to  a  living 
husband,  but  she  who  forgets  a  dead  one  in  the  arms  of 
a  second  before  her  year  of  mourning  is  expired,  together 
with  her  father,  if  he  consent  to  the  marriage,  and  the 
too  impatient  successor  of  the  deceased,  come  within  the 
penalties  of  the  law.  The  following  law  confounds  in 
the  same  indiscriminate  class  of  infamy,  procurers, 
comedians,  mountebanks,  usurers,  recreant  knights,  fore- 
sworn promise-breakers,  gamblers,  and  buffoons.  The 
exclusion  from  office  of  all  these  ill-associated  descrip- 
tions of  persons  is,  perhaps,  remedied  by  our  constitutional 
laws ;  but  their  infamy  creates  an  incapacity  to  testify, 
and  this  again  is  partially  counteracted  by  the  reference 
to  the  English  rules  of  evidence  in  certain  enimierated 
crimes.  But  in  the  offences  not  enumerated  in  the  act  of 
January  1805,  beyond  which,  as  I  shall  show,  the  re- 
ference to  the  English  law  does  not  extend,  and  in  all 
civil  caaeSi  what  is  to  take  away  the  disability  to  testify  ? 
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Otir  civil  code  (a)  renders  those  incapable  whom  the  lavr 
deems  infamous.  What  law  ?  If  the  answer  to  this  im- 
portant question  be,  as  I  think  it  must  be,  the  unrepealed 
law  by  which  the  land  was  governed  ;  if  there  should  be 
a  doubt  on  that  subject ;  do  those  who  flatter  you  with 
dissertations  on  the  perfection  of  your  present  laws,  who 
cry  out  "  peace,  peace,  when  there  is  no  peace,"  do  these 
blind  guides  know  the  depth  of  the  pit  to  which  their 
counsels  are  directing  you  ?  Have  they  calculated,  or 
can  they  not  perceive  the  evils  attendant  on  this  state  of 
things  in  thj;  one  particular  ?  Let  it  be  remembered 
that  these  disabilities  attach  not  upon  conviction  only  (6), 
but  from  the  fact.  Let  us  suppose,  then,  that  a  usurer 
should  be  appointed  to  an  important  office,  and  it  be- 
comes the  interest  of  an  individual  to  make  this  excep- 
tion to  his  official  acts,  will  it  be  satisfactorily  answered 
by  saying  that  the  constitution  sets  no  bounds  to  the 
appointing  power?  But,  it  may  be  replied,  the  same 
constitution  continues  all  laws  wliich  were  in  force  at 
the  time  of  its  adoption  until  they  shall  be  repealed ; 
but  the  law  declaring  infamous  persons  incapable  of 
exercising  office  has  never  been  repealed ;  therefore,  if 
the  pre-existing  law  excluded  certain  persons  as  being 
infamous,  there  is  nothing  in  the  constitution  that  takes 
away  the  disability.  With  respect  to  elective  offices  it 
is  different ;  where  the  constitution  enumerates  certain 
qualifications,  it  is  reasonable  to  suppose  it  expresses  all 
that  are  required. 

Should  it  be  thought,  however,  that  the  Spanish  law 
creates  no  disqualification  to  office,  the  more  important 

(a)  Art.  2260.  See  also  the  act  establishing  the  superior  court,  sec. 
10. — "  No  witness,  of  the  age  of  discretion,  shall  be  disqualified  from 
testifying  on  the  ground  of  being  incompetent,  unless  such  witness  be  at 
the  time  of  producing  him,  interested  or  infamous." 

(b)  This  law  confirms  the  opinion  that  a  usurer  is  ipso  facto  in- 
fiftmous,  without  any  conviction,  and  as  the  ]aw  does  not  distinguish 
whether  it  speaks  of  open  or  secret  usury,  it  must  be  understood  of  alL" 
Greg.  Lopez,  note  on  the  4th  law,  and  he  concludes,  aunt  ergo  in  magno 
periculo  uiwrarii. 
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objection  as  applied  to  witnesses  remains.  In  the  list  of 
exclusions,  how  many  are  enumerated  whom  it  would  be 
in  the  highest  degree  unjust  and  absurd  to  render  in- 
competent, were  a  law  now  to  be  made  on  the  subject  ? 
The  accidental  circumstance  of  extra-matrimonial  birth — 
following  a  profession  that  has  been  ennobled  by  Koscius 
and  Garrick  and  Talma — or  one  that,  although  requiring 
neither  genius  nor  learning,  has  yet  occasionally  had  the 
sanction  of  great  names  m  ancient  (a)  and  modem  times 
for  its  practice — receiving  an  undeserved  reprimand  from 
a  choleric  judge — solacing  the  grief  of  a  widow  before 
the  time  permitted  by  law  for  drying  up  her  tears, — are 
certainly  not  acts  that  render  one  unworthy  of  belief; 
not  to  speak  of  the  numbers  who  would  be  excluded 
under  the  exception  of  gambling,  or  the  other  incapacities 
specified  in  the  law.  Yet  one  of  these  may  be  the  only 
witness  to  a  transaction  on  which  fortune  may  depend, 
or  to  exculpate  from  a  charge  which  may  afiect  reputa- 
tion or  life. 

I  have  enlarged  more  on  the  consequences  of  re- 
moving doubts  as  to  the  existence  of  this  law  because  of 
its  general  operation ;  for  there  is  scarcely  a  litigated 
question  in  which  it  may  not  be  raised,  or  a  person 
accused,  to  whose  interests  it  might  not  prove  fatal 
Let  us  now  examine  whether  there  are  not  penal  laws, 
strictly  so  called,  that  may  not  be  supposed  still  in  force, 
according  to  the  principles  which  have  been  laid  down. 

The  seventh  title  of  the  seventh  Partidas  treats  of  the 
crimen  falsi  (falsedades),  and   (among  many  oflfences 

(a)  Oato,  the  censor,  would,  under  this  law,  have  been  doubly  dis- 
^  qualified  as  a  witness ;  for,  if  Plutarch  is  to  be  ^believed,  he  was  not 
only  a  usurer  but  a  ****  for  his  own  slaves.  "Teniendo,**  (in  the 
expressive  language  of  the  Partidas'  describing  the  offence),  "  sua  siervas 
en  BU  casa  faziendolas  fazer  maldad  de  sua  cuerpos  por  dineros ! ''  7  Part 
tit.  6,  law  4. 

The  list  of  exceptions  would  be  greatly  swelled,  if  the  commentator^s 

'    opinion  is  to  be  followed,  who  includes  in  the  class  of  usurers  not  only 

those  who,  like  Shylock,  deserve  to  be  "  rated  about  their  moneys  and 

their  usances" — ^liub  even  dealers  in  exchange   and  bankers,   whom 

counters^  he  says,  "  are  aUara  raised  to  %i,8ury  a/nd  appresaum," 
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which  might  probably  be  brought  within  the  purview 
of  our  statute  against  forgery,  coining  and  perjury) 
forbids,  under  very  heavy  penalties,  other  acts  which  are 
not  now  considered  to  be  indictable,  but  which  may  or 
may  not  be  deemed  offences  while  our  laws  are  suffered 
to  remain  in  their  present  uncertain  state.  Among  these 
are  the  following  :  the  advocate  is  guilty  of  this  offence 
if  he  betrays  the  secrets  of  his  client,  or  if  he  designedly 
cite  the  law  falsely  (a).  The  notary,  or  other  person  is 
guilty,  if  he  deny  the  deposit  of  any  mystic  testament 
or  other  writing ;  if  he  hide  or  deliver  it  to  another ;  or 
if  any  writing  be  deposited  with  him  to  be  kept  secret, 
he  read  or  publish  it  (6).  The  judge,  if  he  knowingly 
give  a  judgment  contrary  to  law ;  the  person  who  says 
mass  without  being  ordained,  and  he  who  changes  his 
name  to  one  that  is  more  honourable,  are  guilty  and 
punishable  for  falsehood.  The  next  is  a  falsity  of  rather 
difficult  execution,  and  I  believe  not  made  punishable  by 
any  of  our  statutes :  I  must  give  it  in  the  words  of  the 
Spanish  lawgiver :  ''  Trabajanse  (c)  a  las  vegadas  algunas 
mugeres  que  non  pueden  aver  fijos  de  sus  maridos,  de 
fazer  muestra  que  son  prenadas  :  e  quando  Uegan  al 
tiempo  del  parto  toman  enganosamente  fijos  de  otras 
mugeres  e  meten  los  consigo  en  los  lechos,  e  dizen  que 
nacen  dellas,  esto  dizimos  que  es  gran  falsedad  ;  faziendo 
e  poniendo  fijo  ageno  por  heredero  en  los  bienes  de  su 
marido  bien  assi  como  si  fuesse  fijo  delo." 

There  are  other  offences  in  this  class  which  I  do  not 
enumerate,  because  it  may  be  doubtful  whether  they  do 
not  come  within  some  of  our  statutes.  The  punishment 
is  banishment,  and  confiscation  of  all  the  property  of  the 
offender  to  his  nearest  ascendent  or  descendant ;  if  he 
have  no  such  relation,  then  to  the  treasury.  A  milder 
punishment  is  inflicted  on  the  person  who  (rf),  being 
appointed  to  divide  lands  or  apportion  other  property  in 
dispute,  shall  make  a  partial  division ;  and  also  on  the 

(a)  7  Part  tit.  7,  1.  1.         (b)  7  Part  tit  7, 1.  1. 
(c)  lb.  tit.  7,  1.  3.        (d)  lb.  tit.  7, 1.  8. 
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arbitrator  who  shall  designedly  make  a  false  statement  of 
the  accounts  he  is  appointed  to  settle. 

Under  the  next  head,  of  Homicide  (a),  I  find  the 
following  acts  made  punishable,  which  are  not  so  by  our 
statutes. 

The  first  must  be  a  startling  one  to  the  faculty  of 
medicine,  as  one  of  those  I  have  cited  must  be  to  the 
gentlemen  of  the  bar  (6).  It  recites  (c),  that  "  men  give 
themselves  out  to  be  more  skilful  in  physic  and  surgery 
than  they  really  are  {cCj ;  and  that  by  reason  of  their 
being  less  skilful  than  they  pretend,  some  of  their  patients 
die  by  their  fault."  It,  therefore,  enacts,  that  if  any 
physician  shall  give  an  improper  medicine,  or  too  much 
of  a  good  one,  or  any  surgeon,  in  dressing  a  wound,  shall 
break  a  bone,  or  divide  an  artery,  and  the  patient  in  one 
or  the  other  case  shall  die,  the  offender  shall  be  banished 
for  five  years  and  forbidden  to  practise.  In  due  order 
comes  the  apothecary,  after  the  physician ;  without  whose 
orders,  if  he  gives  a  dose  to  a  person  who  dies  in  con- 
sequence of  having  taken  it,  the  pharmacopolist  is  guilty 
of  homicide. 

The  destruction  of  our  species  in  the  inchoate  state  of 
existence  is  not  punishable  by  any  of  our  statutes.  It  is 
so  by  those  of  Spain,  but  they  contain  a  provision  which 
I  have  not  seen  in  any  other  code — ^tiiat  if  death  is 
caused  by  any  medicines  or  herbs,  given  for  the  laudable 
purpose  of  procuring  an  heir  to  the  childless,  it  is  a 
punishable  offence. 

(a)  lb.  tit.  8,  De  los  Omezillos. 

(6)  Ab  the  preBumption  is  that  eveiy  man  admitted  to  the  bar  knows 
the  nature  of  the  law  he  quotes,  it  might,  perhaps,  be  argued,  that  when- 
over  he  cited  for  law  that  which  was  not  law,  he  did  it  designedly,  and 
of  course  made  himself  liable  to  the  penalties  of  the  law,  **  de  Uu 
faUedtudes^*  which  I  have  quoted.  A  law  full  of  peril  for  the  pro* 
fession. 

(c)  8  Part  tit.  7,  L  6. 

{d)  This  part  of  the  recital  would  apply  to  more  professions  than  one. 
As  the  law  is  limited,  however,  it  behoves  the  advertising  part  of  the 
fieioulty  particularly  to  discover  whether  it  be  in  force. 
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The  title  of  Defamation  (Deshonras)(a)  contains  some 
things  well  worthy  of  attention  in  the  disquisition  we  are 
now  making.  It  divides  defamation  into  two  kinds,  by 
word  or  by  deed.  Both  are  made  punishable  ;  and  the 
definition  includes  everything  that  is  falsely  said  or  done 
to  dishonour  another.  Defamation  by  deed  includes 
writing,  printing,  gestures,  and  all  other  acts  done  with 
the  same  intent,  including  such  as  would  come  within 
the  English  definition  of  assault  and  battery.  One  of 
these  laws,  although  perhaps  somewhat  too  strict  for  the 
freedom  of  modem  manners,  might,  in  our  days,  find 
some  careful  guardian,  jealous  husband,  or  prudent 
father  to  put  it  in  force,  if  it  should  be  deemed  one  of 
those  that  have  lost  its  use,  not  its  authority ;  and  I 
transcribe  it  that  the  gay  gallants  who  are  subject  to  its 
penalties,  may  know  the  peril  of  their  ways. 

"  Women,"  says  the  preamble,  "  whether  widows, 
wives  or  maids,  who  live  virtuously  in  their  houses  with 
an  honest  fame,  are  frequently  injured,  grieved  and  dis- 
honoured by  men  who  take  divers  means  of  doing  so. 
Some  there  are  who  are  continually  whispering  to  them, 
visiting  frequently  at  their  houses,  and  following  them 
in  the  streets  to  the  church  or  other  places  to  which 
they  go ;  others  who  dare  not  pay  those  public  atten- 
tions, secretly  send  jewels  to  them  and  to  the  persons 
with  whom  tliey  live,  for  the  purposes  of  seduction  ;  and 
others  again,  strive  to  corrupt  them  by  the  instrumen- 
tality of  infamous  agents,  or  by  other  unlawful  arts. 
By  these  means  the  weak  are  led  astray,  and  the  vir- 
tuous are  suspected  of  evil  communication  with  those 
who  pay  them  such  attentions.  Wherefore,  we  hold 
that  those  who  conduct  themselves  in  this  manner  do 
great  wrong  and  dishonour,  not  only  to  the  women,  but 
to  their  parents,  their  husbands  and  other  relations  ;  and 
we  command  that  whoever  in  any  such  manner  offend, 
shall  be  fined  for  the  benefit  of  the  woman  who  is  dis- 
honoured ;  and  moreover,  the  judge  shall  admonish  him 

(a)  7  Part,  tit  9. 
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who  thus  follows  and  dishonours  a  woman,  that  he  do  so 
no  more,  and  that  he  desist  from  such  folly,  imder  the 
penalty  of  more  serious  penalty  if  he  do  not  desist." 

Among  the  other  evils  which  are  considered  as  re- 
flecting dishonour  on  whom  they  were  practised,  are  the 
schoolboy  tricks  of  shutting  another  out  of  his  chamber 
and  sealing  the  door,  smoking  out  the  neighbour  in  the 
story  above  you,  or  throwing  water  on  him  who  is  below. 
Contemptuously  throwing  down  a  book  in  the  presence 
of  the  author,  is  a  dishonour  under  the  law,  as  well  as 
accusing  one  of  theft ;  but  from  this  last  the  astrologer, 
who  is  consulted  to  find  out  stolen  goods,  is  exempted,  if 
he  be  a  true  astrologer,  but  not  if  he  is  a  pretender  to 
that  noble  art. 

It  is  difficult,  in  reviewing  some  of  these  laws,  to  pre- 
serve the  gravity  required  by  the  general  subject ;  but  it 
was  deemed  necessary  to  show  in  what  manner  trivial 
as  well  as  more  serious  acts  were  confounded  in  the  laws, 
to  which  we  may,  by  no  forced  construction,  be  still 
liable.  Some  of  those  which  remain  are  of  a  graver 
nature. 

Injuries  against  the  peace  are  provided  for  in  a  sepa- 
rate title  (de  las  Fuergas)  (a).  Most  of  them  are  em- 
braced by  our  statutes.  Some,  however,  are  not ;  and 
of  these  last  only  it  is  necessary  to  speak.  One  of  these 
is  the  forcible  entry  into  the  possession  of  real  or  per- 
sonal property  ;  for  which  the  penalty  is  the  loss  of  the 
property,  if  the  party  had  any  in  the  thing  or  land 
forcibly  taken,  and  its  value,  if  he  had  none.  The  same 
law  applies  to  the  tenant  who  holds  over  by  force  ;  and 
the  borrower  who,  without  paying  the  debt,  shall  forcibly 
resume  his  pledge. 

In  the  title  of  Thefl  there  is  one  remarkable  provision 
by  which  common  gamblers  are  exempted  (6)  from  punish- 
ment for  theft,  or  any  other  crime,  except  murder,  which 
they  may  commit  in  a  house,  the  master  of  which  receives 
them,  knowing  their  character.  Another  makes  it  a 
punishable  offence  to  remove  a  land-mark. 

(a)  7  Part,  tit  13.  (6)  lb.  tit.  14,  lib.  6. 
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The  sixteenth  title,  of  Fraud,  specifies  a  number  of 
acts  of  this  nature,  all  of  which  are  punishable  by  our 
statute ;  and  require  no  other  remark,  than  that  our  modern 
professors  cannot  claim  the  merit  of  originaUty,  several 
of  their  most  approved  stratagems  appearing  by  these 
laws  to  have  been  practised  as  early  at  least  as  the 
thirteenth  century. 

Offences  against  morals  have  not  attracted  the  attention 
of  our  legislature.  We  have  but  one  statute  on  the 
subject.  In  the  Spanish  law  there  are  many.  Adultery 
is  made  a  crime.  The  faithless  wife  is  punished  with 
stripes  and  confinement(a)  for  life  in  a  convent.  Her 
seducer  with  death.  The  husband  may  forbid  the  person 
he  suspects  of  a  design  on  his  domestic  peace,  to  visit  or 
speak  to  his  wife;  and  any  interview  after  this  admonition, 
is  conclusive  proof  of  guilt(6).  The  guardian  of  a  female 
orphan  who  marries  his  ward,  or  gives  her  to  his  son,  is 
guilty  of  this  offence(c). 

One  of  our  statutes  makes  incest  a  crime,  punishable 
by  imprisonment  for  life  ;  but  as  it  gives  no  definition  of 
the  offence,  a  reference  to  the  Spanish  law  may  be  found 
necessary.  This  defines  the  crime  to  be  an  illicit  conr 
nexion  between  relatives  unto  the  fourth  degree  of  the 
canonical  law,  by  consanguinity  or  aflfinity,  expressly  in* 
eluding  the  sisters-in-law  and  brothers*in-law  ;  and,  by  a 
subsequent  disposition  (c?)  a  connexion  between  persons 
who  were  sponsors  for  the  same  child  (compadres  y  com* 
madres)  incurred  the  same  penalty.  The  punishment 
was  the  same  as  that  of  adultery,  if  the  offence  were 
committed  without  marriage  ;  but,  if  after  marriage, 
banishment  for  a  nobleman,  with  the  addition  of  stripes 
for  other  offenders. 

Seduction  of  a  woman  (e)  of  good  fame,  incurs  forfeiture 
of  property  and  stripes.  The  husband  who  sells  his  own 
honour  and  the  virtue  of  his  wife,  the  agent  (/)  in  the 

(a)  lb.  tit.  17, 1.  13.  (b)  lb.  1.  12.  (c)  lb.  L  6. 

(df)  Nueva  Recopilacion,  lib.  8,  tit  20,  L  7. 
Xe)  7  Part,  tit  19.  .  (/)  lb.  tit  22. 
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seduction  of  a  woman  of  virtue,  and  those  who  educate 
children  for  the  purpose  of  public  prostitution,  are 
punishable  with  death. 

As  the  legislation  of  which  I  am  giving  a  partial 
review  was  made  in  the  thirteenth  century,  it  is  not 
surprising  to  find  that  astrology,  witchcraft  and  mcanta- 
tions,  love-powders  and  wax  images,  make  a  figure  in  it. 
Divination  is  a  capital  offence,  except  by  astronomy, 
which  is  not  only  permitted,  but  praised  as  one  of  the 
seven  liberal  arts,  ^'  because  the  conjectures  and  presages 
that  are  made  by  this  art  are  drawn  from  the  natural 
course  of  the  planets  and  stars,  and  are  taken  from  the 
books  of  Ptolemy  and  other  sages  who  treat  of  this 
science."  None,  however,  but  adepts  are  to  meddle  with 
this ;  all  false  pretenders  to  it,  witches,  sorcerers,  fortune- 
tellers of  every  description,  enchanters  who  raise  the 
spirits  of  the  dead,  were  capitally  punished;  but  with 
the  proviso,  that  if  the  object  of  the  exorcism  or  of  the 
black  art  be  to  cast  out  a  devil,  to  preserve  the  crop  from 
hail,  or  from  lightning,  or  from  insects,  or  for  any  other 
good  object,  the  case  is  altered,  and  instead  of  punishment 
the  operator  is  entitled  to  reward. 

The  subject  of  the  few  other  laws  of  which  I  shall 
speak  which  were  in  force  here  on  the  change  of  govern- 
ment, is  Religion.  There  is  a  general  impression,  so 
firmly  established  as  almost  to  amount  to  conviction,  not 
only  that  all  former  laws  on  this  subject  are  repealed, 
but  that  no  law  can  constitutionally  be  passed  subjecting 
any  one  to  penalties  for  his  religious  belief,  or  giving  any 
preference  to  one  reUgion  over  another.  It  is  to  be 
lamented  that  this  persuasion  is  unfounded.  For  however 
we  might  rely  on  the  enlightened  spirit  of  the  age  to 
prevent  the  passage  of  such  laws,  yet  the  interest  in 
question  is  one  so  essential  to  the  happiness  and  peace  of 
the  people,  that  it  is  not  only  unfortunate  but  extraor- 
dinary, that  the  liberty  of  conscience  should  have  been 
overlooked  when  the  other  great  interests  were  secured 
by  the  constitutional  compact. 

This  omission  is  the  more  surprising,  because  all  the 
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several  laws  and  compacts  regulating  our  political  state, 
prior  to  our  constitution,  have  contained  stipulations  on 
this  head.  The  treaty  of  Paris  declares,  that  until  the 
inhabitants  of  the  ceded  territory  shall  be  admitted  into 
the  union,  they  shall  be  maintained  in  the  free  enjoyment 
of  the  religion  they  profess..  The  law  establishing  the 
first  grade  of  government,  and  the  ordinance  wliich  gave 
the  second,  both  contain  restrictions  on  the  legislative 
power  intended  to  secure  religious  liberty.  But  our 
constitution,  careful  of  every  other  right,  descending  to 
minutiae  which  would  seem  to  trench  on  ordinary  legis- 
lative power  in  other  cases,  is  silent  in  this.  That  of  the 
United  States  does  not  supply  the  deficit ;  it  only  limits 
the  powers  of  congress  on  that  subject,  but  imposes  no 
restraint  on  those  of  the  states. 

In  the  examination  of  this  subject,  wliich  I  have  made 
with  solicitude,  there  are  two  arguments  :  one  that  might 
be  used  to  show  that  the  old  laws  were  repealed ;  the 
other  that  there  exists  a  restriction  on  the  powers  of  the 
legislature.  I  state  them  with  pleasure,  and  hope  most 
sincerely  that  they  may  always  be  deemed  conclusive 
with  others,  although  I  regret  to  say  they  are  not  so 
with  me. 

First,  as  to  the  repeal.  The  act  of  1804,  giving  us  the 
first  grade  of  government,  contains  the  following  pro- 
vision :  "  The  governor  and  council  shall  have  power  to 
alter,  modify  or  repeal  the  laws  which  may  be  in  force  at 
the  conmiencement  of  this  act.  Their  legislative  powers 
shall  also  extend  to  all  the  rightful  subjects  of  legislation; 
but  no  law  shall  be  valid  which  is  inconsistent  with  the 
constitution  or  laws  of  the  United  States,  or  which  shall 
lay  any  person  under  restraint,  burthen,  or  disability  on 
account  of  his  religious  opinions,  professions  or  worship ; 
in  all  of  which  he  shall  be  free  to  maintain  his  own,  and 
not  be  burthened  for  those  of  another." 

I  fear  that  the  restriction  against  laws  upon  the  subject 

of  religion,  by  the  true  construction  of  this  clause, 
operates  prospectively  only  on  the  laws  that  might  there- 
after be  passed  by  the  le^slative  council ;  if  so,  it  causes 


112  INTRODUCTORY   REPORT   TO 

no  repeal ;  for  the  eleventh  section  provides  for  the  con- 
tinuance of  the  laws  in  force  in  the  territory,  except  those 
that  are  inconsistent  with  it.  Now  if  the  restriction  is 
prospective  only,  the  former  laws  are  not  inconsistent 
with  it.  Should  this,  however,  be  a  repeal,  it  is  an  im- 
plied one,  and  nothing  of  such  importance  ought  to  be 
left  to  implication. 

The  restriction  on  the  powers  of  the  legislature  to  pass 
such  laws  stands  on  very  debateable  ground.  It  is  not 
contained  in  the  construction.  But  in  the  ordinance 
giving  us  the  second  grade  of  government,  there  are 
certain  articles  which  are  declared  to  be  a  compact 
between  the  original  states  and  the  people  and  states  in 
the  said  territory,  and  which  are  for  ever  to  remain  un- 
alterable, unless  by  common  consent.  The  first  of  those 
provides,  that  no  person,  demeaning  himself  in  a  peace- 
able and  orderly  manner  (a),  shall  be  molested  on  account 
of  his  mode  of  worship  or  religious  sentiments,  in  the  said 
territory. 

By  the  act  authorizing  the  inhabitants  to  form  a  state 
government,  it  is  provided,  among  other  things,  that  the 
constitution  to  be  formed  shall  contain  the  fundamental 
principles  of  civil  and  reliffious  liberty ;  and  the  law  ad- 
mitting the  state  into  the  union,  contains  the  proviso, 
that  all  the  conditions  contained  in  the  third  section  of 
the  last  recited  act,  shall  be  considered  as  fundamental 
conditions  and  terms,  on  which  the  state  is  admitted  into 
the  union.  Wliether  a  law  passed  in  contravention  of 
the  article  of  the  ordinance  or  of  the  proviso  in  the  two 
laws  regulating  our  admission  into  the  union,  would  on 
that  account  be  declared  void,  when  the  constitution 
contains  no  restriction  of  power  on  this  subject,  is  a 
question  requiring  an  argument  that  does  not  come 
within  the  scope,  and  could  not  be  brought  within  the 

(a)  In  bad  times  this  phraseology  might  give  rise  to  oppression :  "  he 
is  not  to  be  molested  in  his  religion^  if  he  behave  in  an  orderly  manner." 
Do  not  his  religious  rights  then  depend  on  the  order  of  his  behaviour) 
What  would  an  inquisitor  or  an  inquisitorial  judge  call  orderly  t 
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compass  of  this  report.  It  is  stated  to  show,  that  even 
on  this  vital  subject,  the  laws  respecting  religion,  there 
were  grounds  for  the  doubts  expressed,  as  one  of  the 
motives  for  directing  the  work  which  I  have  now  the 
honour  to  present. 

The  laws  on  this  subject  are  extremely  oppressive  and 
highly  penal.  Heresy,  Judaism,  and  blasphemy,  were 
their  principal  objects. 

The  religion  of  the  Jews  was  tolerated ;  but  an  attempt 
to  make  proselytes,  leaving  their  houses  on  holy  Friday, 
buying  a  Christian  slave,  and  being  guilty  of  the  absurd 
charge  of  "  crucifying  young  children  "  at  their  festivals, 
were  punishable  with  death;  as  was  the  connexion  of  a 
Jew  with  a  Christian  woman  ;  for,  says  the  lawgiver  (a), 
"if  Christians  merit  death  who  commit  adultery  with 
married  women,  much  more  do  Jews  deserve  that  punish- 
ment for  connecting  themselves  with  Christian  women, 
who  are  all  spiritually  the  wives  of  our  Lord  Jesus  Christy 
on  account  of  the  baptism  they  have  received  in  his 
name."  In  one  instance  the  Jews  had  a  protection 
allowed  them  which  the  English  laws  do  not  give  :  they 
could  not  be  arrested  on  the  day  of  their  Sabbath. 

Heresy  is  defined  to  be  a  departure  from  the  Catholic 
faith  as  established  by  the  Church  of  Rome,  or  disbelief 
in  a  future  state  (6) .     The  punishment  is  death  at  the 

stake. 

Blasphemy  is  anything  that  is  said  or  done  in  contempt 
of  God,  the  Virgin  Mary,  or  the  saints.  The  punishment 
for  which,  if  by  words,  is  forfeiture,  according  to  the  rank 
of  the  offender  and  the  repetition  of  the  offence;  if  by 
deed,  with  the  loss  of  the  hands. 

Some  of  these  laws  may  have  been  repealed  by  later 
Spanish  laws ;  others,  doubtless,  were  added  prior  to  the 
time  that  Louisiana  was  ceded,  which  have  not  been 
brought  within  our  reach.  Therefore,  the  enumeration 
may  not  be  perfectly  correct.     This  will  be  of  less  im- 

(a)  7  Part.  tit.  24, 1.  9.     Recop.  de.  Cast.  §  2,  3  and  4. 
(6)  Part,  tit  26, 1.  1  and  2.  R^.    3,  1..      .  ) 

H 


^ 
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portance  if  the  object  of  the  detail  is  kept  in  view.  This 
W2L»  to  give  a  general  view  of  such  penal  laws  only  as 
might  not  be  supposed  to  be  repealed  by  our  constitution 
or  laws ;  and  it  must  also  be  remembered  that  tiie  pro« 
visions,  exceptions  and  other  details  contained  in  those 
laws^  which  would  have  been  indispensable  if  they  had 
been  quoted  as  rules  of  action,  were  not  thought  so  when 
their  existence  and  general  operation  only  was  the  subject 
of  inquiry;  yet  I  have  been  guilty  of  no  voluntary 
omission,  and  have  followed  the  text  always  in  pre- 
ference to  the  commentary  of  the  law. 

Most  willingly  would  I  here  close  this  catalogue  ;  but 
the  present  state  of  our  jurisprudence  renders  it  a  duty 
with  which  I  reluctantly  comply,  to  add  to  the  list  a 
word  at  which  hmuanity  shudders,  and  to  ask,  whether 
we  are  as  sure  as  we  ought  to  be  that  torture  forms  no 
part  of  our  criminal  law  ?  It  found,  with  all  its  horrors, 
a  prominent  place  among  the  laws  of  Spain;  and  to  deter- 
mine in  what  degree  they  are  modified  or  repealed,  the 
hateful  task  must  be  performed  of  adverting  to  their 
provisions. 

This  diabolical  power  was  vested  in  the  judge,  with  no 
other  limitation  as  to  the  degree  in  which  it  was  to  be 
inflicted,  than  that  it  should  not  extend  to  loss  of  life  and 
limb.  Within  these  limits  he  was  not  only  empowered 
but  instructed  so  to  direct  the  operation  as  to  create  the 
most  excruciating  physical  and  moral  anguish.  These 
monsters  studied  the  human  frame,  to  discover  in  what 
part  it  would  feel  the  acutest  pain ;  they  marked  the 
working  of  the  mind,  to  know  where  the  deepest  wounds 
of  the  spirit  could  be  inflicted  :  and  they  insert  the  result 
of  their  cold-blooded  calculation  in  their  laws  with 
minutiad  that  sicken  the  heart.  Among  several  de- 
linquents, the  judge  is  directed  to  select  for  this  operation 
of  cruelty  and  horror,  the  youngest,  the  most  delicately 
framed  (a),  the  most  tenderly  educated,  and — ^is  this  an 
earthly  or  a  hellish  code  that  I  am  reviewing  ? — when 

(a)  lb.  tit.  80, 1.  5.    Gom.  Var.  lUe.  c.  13. 
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there  is  a  &ther  and  a  son,  to  rack  the  lunbs  of  the  child 
in  the  presence  of  the  parent — "  because,"  says  the  worthy 
commentator  on  this  text,  ^^a  father  (a)  can  better  bear  his 
own  torments  than  those  of  his  child  ; "  and  in  the  same 
spirit,  women  were  made  the  first  victims,  until  some  of 
these  fiends  discovered  that  they  bore  pain  with  more 
fortitude  than  men.     The  objects  upon  whom  the  appli- 
cation of  this  engine  for  beating  out  the  truth,  as  it  is 
called  in  their  laws  (fescodrinar  la  verdad),  was  autho- 
rized, were,  first,  the  accused  (i),  who  was  vehemently 
suspected,  or  against  whom  there  were  no  certain  proofs, 
for  the  purpose  of  forcing  a  confession ;  secondly,  a  con- 
vict, to  make  him  discover  his  accomplice;  thirdly,  a 
witness  who  prevaricates.      It  would    not  have  been 
necessary  to  enter  into  the  details  of  these  laws,  if  their 
provisions  had  been  known  or  attended  to  by  those  who 
framed  our  constitution.     They  seem  to  have  entertained 
the  conmion  error  that  torture  was  only  authorized  in 
order  to  force  a  confession  from  the  accused ;  and  they, 
therefore,  thought  it  would  be  completely  abrogated  by 
the  clause  which  provides,  "  that  the  accused  shall  not  be 
obliged  to  give  evidence  against  himself," — ^leaving  its 
application  to   force   testimony   against   others   entirely 
unaffected  by  the  provision,  at  least  so  far  as  relates  to 
the  offences  not  enmnerated  in  the  act  of  4th  May,  1805. 
I  would  not  be  understood  as  expressing  a  belief  that 
this  mode  of  obtaining  testimony  will  ever  be  resorted  to. 
It  is  too  repugnant  to  our  feelings — ^too  inconsistent  with 
our  morals  and  earhest  impressions.     Non  nostn  generis 
nee  sanffuinis  est.     It  is  not  of  our  country,  and  belongs 
not  to  our  generation  or  race.     It  is  of  foreign  growth, 
and  cannot  be  engrafted  on  our  jurisprudence.     Yet  the 
word  must  not  stain  its  pages.   It  is  yours  to  purge  them 
of  this  disgrace  ;  to  take  away  not  only  the  possilnlity  of 
its   being  inflicted,   but    prevent  its   very  soimd  from 
offending  the  ears,  or  its  idea  polluting  the  minds  of  free 

(a)  Greg.  Lop.  note  on  1.  5.    7  Part,  tit  30. 
(h)  7  Part.  tit.  30, 1.  8.     Ant  Gom.  ubi  supra. 
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men  :  or,  if  it  mu8t  be  remembered,  let  it  be  only  as  one 
in  the  list  of  evils  from  which  our  connexion  with  a  con- 
federacy of  free  states  has  relieved  us.  Yes,  this  task 
must  be  performed :  for  notwithstanding  the  confidence 
we  all  feel  that  the  intelligence  and  humanity  of  our 
fellow  citizens  would  reject  these  horrors,  yet  we  must 
not  tempt  folly  or  wickedness  by  placing  such  weapons 
within  its  reach.  All  the  inhuman  and  ill-assorted  and 
unknown  laws  must  be  positively,  unequivocally,  publicly 
abrogated.  Reason  requires  it ;  prudence  points  out  the 
danger  of  delay ;  and  experience  has  added  her  warning 
and  convincing  voice  to  teach  us  how  httle  reliance  we 
can  place  on  our  fancied  security  (a).  For,  in  closing  this 
subject,  let  me  answer  those  who  still  tell  you  there  is  no 
danger;  who  can  see  no  mischief  until  it  is  felt;  who 
deride  as  visionaries  and  false  prophets  of  evil,  all  those 
who  by  a  prudent  foresight  strive  to  avert  them.  Let 
me  tell  those  incredulous  apostles,  who  will  not  believe 

(a)  I  should  have  thought  the  danger  almost  imaginary  on  this  point 
if  I  had  not  found  the  philosopher  Voltaire,  his  disciple  Diderot  and 
M.  Hautefort,  all  three  commentators  on  Beccaria,  enthusiastic  ad- 
mirers of  his  humane  doctrines,  and  particularly  of  his  arguments  for 
the  abolition  of  torture  against  the  accused — if  I  had  not  found  them 
more  or  les&  expressly  agreeing,  that  it  ought  to  be  retained  as  the  means 
of  procuring  from  a  ocmvict  the  disclosure  of  his  accomplices. 

"  Reserve  (says  Voltaire)  at  least  this  cruelty  for  acknowledged  villains, 
who  have  assassinated  the  head  of  a  family,  or  the  father  of  his  country, 
to  find  out  their  accomplices,"  &c. — Comm.  Beccariaf  c.  13. 

Hautefort  says,  '*  It  (the  torture)  can  only  be  employed  against  a 
criminal  convicted  in  the  most  legal  manner,  in  order  to  discover  his 
accomplices.''  But  he  adds,  '*  would  it  not  be  essential  to  examine  whether 
the  search  afler  accomplices  is  not  too  rigorous." — ObaervoHona  mr  le 
Livre  dea  Deities  et  dea  Peinea, 

Diderot  is  explicit.  He  says,  '*  this  additional  torment  is  necessary  to 
draw  from  him  (the  convict)  not  only  the  discovery  of  his  accomplices 
and  the  means  of  arresting  them,  but  an  indication  of  the  proofs  neces- 
sary for  their  conviction." — JVotea  on  Beccaria,  c.  12. 

When  the  apostles  of  reform  and  preachers  of  humanity  use  such 
language  as  this  in  favour  of  the  application  of  the  torture  in  one  of  the 
oases  in  which,  if  my  argument  be  correct,  it  still  may  be  considered 
as  part  of  our  law,  is  it  a  very  absurd  fear  which  urges  its  positive 
abolition  ? 
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that  a  stroke  has  been  inflicted  until  they  can  lay  a  finger 
on  the  wound,  or  that  what  has  been  dead  may  be 
revived,  until  with  their  eyes  they  behold  the  resurrec- 
tion— ^let  me  tell  them,  that  such  revival  of  dead  and 
obsolete  laws  requires  no  miraculous  power  to  effect ; 
that  a  weak,  an  ignorant,  or  a  conceited  magistrate  is 
sufficient  for  the  operation  ;  that  it  has  actually  hap- 
pened ;  and  that  by  such  agency  one  of  the  worst,  the 
most  inhuman  and  arbitrary  of  all  those  ancient  laws  has 
been  executed  under  our  free  and  enlightened  govern- 
ment. In  a  remote  parish  of  the  then  territory,  a  human 
being  was,  for  I  know  not  what  crime,  by  the  sentence  of 
a  magistrate,  condenmed  to  be  burned  alive;  that  the 
sentence  was  executed  in  his  presence  ;  and  that  there 
was  no  law  passed  by  the  government  of  the  territory 
authorizing  such  punishment.  It  is  true,  the  victim  was 
a  slave.  It  is  true,  that  a  law  of  Spain  directs  that  the 
slave  shall  be  punished  with  more  cruelty  (a)  than  the 
freeman,  and  the  commoner  than  the  nobleman.  But 
the  only  law  (6)  I  have  been  able  to  discover  for  using 
this  inhuman  punishment  makes  no  distinction.  It 
permits  the  judge  in  every  capital  case  to  designate  the 
punishment.  It  may,  at  his  discretion,  be  either  "  deca- 
pitation with  the  sword  (for  the  statute  with  great 
humanity  forbids  the  saw  or  the  reaping-hook),  or  it  may 
be  by  burning,  or  hanging,  or  casting  to  be  devoured  by 
wild  beasts."  Our  judge,  in  the  exercise  of  the  discretion 
thus  humanely  given  to  him,  chose  the  fire  and  the 
faggot,  and  afterwards  showed  where  the  writhings  of 
agony  had  forced  the  chain  of  his  victim  into  the  bark  of 
the  tree  that  served  for  a  stake.  No  name  is  mentioned, 
for  death  has  removed  the  magistrate  from  the  reach  of 

(a)  V  Part.  tit.  31,  1.  8.  ^'  Ca  mas  cramente  deven  escarmentar  al 
siervo  que  al  libre  j  al  ome  vil  que  al  fidalgo." 

(6)  7  Part.  tit.  31, 1.  6.  I  must  in  candour  state  that  I  am  ignorant 
nnder  pretext  of  what  particular  law  this  execution  took  place ;  but  as 
the  one  I  have  cited  does  authorize  it,  and  there  was  no  territorial 
statute  that  could  justify  it,  I  thought  it  fidrer  to  suppose  that  he  acted 
with  than  without  authority. 
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justification  or  censure ;  but  having  strong  evidence  of 
the  fact,  and  its  bearing  being  so  immediate  on  the 
subject  of  the  report,  I  should  have  been  culpable 
in  suppressing,  however  reluctant  I  might  be  to  men- 
tion it. 

Let  me  now  ask  those  who  have  followed  me  through 
this  rapid  detail,  whether  wisdom,  prudence,  and  even 
necessity,  did  not  dictate  to  the  legislature  the  duty  of 
"  removing  doubts  relative  to  the  authority  of  any  parts 
of  the  penal  law  of  the  different  nations  by  which  this 
state,  before  its  independence,  was  governed;*'  and  of 
selecting  out  of  them  "  such  statutes  as  were  proper  to  be 
retained  in  the  penal  code  ? "  In  the  mass  to  which  I 
have  referred,  there  are  some  provisions  that  we  should 
find  an  advantage  in  retaining ;  but  much  so  inconsistent 
with  our  ideas  of  justice,  so  well  calculated  to  become  the 
instruments  of  oppression,  that  all  doubts  of  their  exist- 
ence as  a  part  of  our  law,  ought  to  be  put  aside.  Where 
there  is  doubt,  there  is  danger ;  and  my  object  in  urging 
that  none  of  the  received  rules  of  repeal  apply  to  those 
laws,  has  been  only  to  show  that  doubts  may  be  raised, 
that  in  the  hands  of  a  more  able  arguer  those  doubts  may 
be  converted  into  conviction  of  their  existence,  and  to  the 
enforcement  of  such  as  might  suit  the  party-feeling  or 
other  bad  passions  of  the  moment.  Can  the  confusion  of 
such  a  decision  be  well  imagined  ?  We  are  now  blessed 
with  peace,  with  exemption  from  any  other  party  feehng 
than  those  necessary  for  a  due  vigilance  over  our  servants. 
We  have  magistrates  incapable  of  wresting  the  law  to 
the  purposes  of  interest,  ambition,  or  vengeance.  Now 
is  the  time  to  act.  If  those  laws  are  in  force,  let  them  be 
repealed ;  if  they  are  not,  dissipate  all  doubts.  Do  not 
suffer  them,  in  either  case,  to  remain  a  snare  to  the  un- 
wary, and  instruments  in  the  hands  of  a  corrupt  or  ignorant 
judge;  for  no  oppression  is  so  detestable  as  that  which  is  ex- 
ercised under  the  guise  of  justice ;  it  is  the  only  tyranny 
which  can  be  feared  under  our  government.  The  spirit  of 
the  people  would  soon  rise  against  any  open  breach  of  their 
lights.     But  their  respect  for  the  laws,  their  reverence 
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for  those  who  administer  them,  make  them  slow  to  per- 
ceive the  oppression  that  is  clothed  in  the  forms  of  law ; 
and  when  it  is  discovered,  it  must  remain  unpunished ; 
for  the  excuse  of  error  in  opinion  is  always  ready  to  cover 
every  fault  in  this  branch  of  our  government.  Place 
beyond  its  reach,  therefore,  all  those  instruments  which 
would  be  equally  injurious,  whether  brandished  by  folly, 
or  directed  by  malignant  design ;  leave  no  doubt  as  to 
the  existence  of  those  laws  which  you  desire  to  have 
enforced  ;  repeal  all  those  which  it  is  inexpedient,  unjust, 
or  impossible  to  execute.  Be  assured,  legislators;  of  this 
truth,  that  there  can  be  no  law  of  which  the  existence  is 
a  matter  of  indifference.  It  must  remain  in  your  code 
for  good  or  for  evil :  for  good,  if  it  be  a  wise  law  and 
carried  into  effect ;  for  evil,  whether  it  be  good  or  bad, 
if  it  remain  unexecuted.  In  the  one  case  the  people  are 
taught  the  dangerous  lesson  that  the  best  precepts  may 
be  disregarded  with  impimity;  in  the  other  they  are 
subjected,  when  the  danger  is  least  apprehended,  to  the 
unjust  operation  of  a  forgotten  law. 

Indeed,  there  is  scarcely  a  greater  reproach  to  the 
jurisprudence  of  a  nation  than  the  existence  of  obsolete 
laws  (a) ;  that  is  to  say,  laws  that  are  none — ^laws  that 
are  no  rule  to  guide  our  actions,  because  they  are  un- 
known to,  or  forgotten  by  those  upon  whom  they  are  to 
operate;  but  which  yet  may  be  used  to  punish  them 
for  their  contravention,  because  they  are  known  and 
remembered  by  those  who  are  empowered  to  enforce 
them,  whenever  the  malice  of  a  prosecutor,  or  the  ignor- 
ance, corruption,  or  party-feeling  of  a  judge  may  induce 

(a)  Hear  what  the  wise  Bacon  says  on  this  subject :  **  Dicit  propheta 
pluet  super  eoa  laqueoa ;  non  sunt  autem  pejores  laquei  quam  laquei 
legum,  prtBsertim  paBoaliiim ;  si  numero  immensn  et  temporis  decnrsu 
inutiles  non  lucemam  pedibus  pnebeant,  sed  retia  potius  objicianf 
Apharismus  53. — The  prophet  saitb,  it  shaU  rain  snares  upon  thein ;  but 
of  all  snares,  the  snares  of  the  law  are  the  worst,  especially  of  the  penal 
law ;  when  they  have  become  useless,  either  by  the  accumulation  of  their 
number  or  by  the  lapse  of  time,  they  are  not  a  light  to  guide  our  steps, 
bat  a  net  to  entangle  them. 
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him  to  draw  the  rusty  sword  from  its  scabbard  To  apply 
this  to  our  case,  as  has  been  seen, 

"  We  have  strict  statutes  and  most  biting  laws. 
Which  (a)  for  these  nineteen  years  we  have  let  sleep ; " 

statutes  of  such  number  and  variety,  that  there  is  not  a 
state  or  condition  in  life  that  cannot  be  affected  by  them ; 
not  a  man  in  the  conununity  that  has  not  made  himself 
obnoxious  to  the  penalties  of  some  of  them.  Let  the 
long  but  imperfect  hst  I  have  given  be  perused,  and 
where  is  he  who  can  say  that  some  of  his  actions  may  not 
be  brought  within  the  purview  of  one  or  more  of  the  loose 
and  entangling  definitions  contained  in  those  laws.  But 
even  if  they  should  never  be  made  the  instruments  of 
oppression,  if  they  should  remain  wholly  unexecuted,  the 
eflfect  is  scarcely  less  to  be  deprecated,  and  is  thus  well 
expressed  by  the  high  authority  whose  aphorism  I  have 
just  referred  to  in  a  note  :  ^'  Here  is  a  further  inconveni- 
ence of  obsolete  penal  laws ;  for  this  brings  on  a  gangrene, 
neglect  and  habit  of  disobedience  upon  other  wholesome 
laws,  that  are  fit  to  be  continued  in  practice  and  execution, 
so  that  our  laws  endure  the  torment  of  Mezentius,  the 
living  die  in  the  arms  of  the  dead  !  " 

It  is  your  province,  by  correcting  the  evil,  to  complete 
what  your  predecessors  began.  This  might  be  eflfected 
by  a  general  repeal ;  but  that  would  be  a  small  part  of 
the  duty  which  your  constituents — which  the  world  re- 
quires at  your  hands.     Graviora  manent. 

(a)  The  slumber  in  which  our  Spanish  statutes  has  been  plungM,  i« 
somewhat  longer  than  Shakspeare  has  feigned  those  of  Vienna  to  have 
been,  yet  it  may  happen,  that  some  '' precise  lord  Angelo"  may  be 
found, 

<'  To  awaken  all  the  enrolled  penalties 
Which  have  like  unsooured  armour  hung  to  the  wall, 
And  none  of  them  been  worn ;  and  for  a  name 
May  put  the  drowsy  and  neglected  act 
Freshly  in  execution." 
Let  our  modem  Claudioe  beware,  for  among  the  rusty  Spanish  statutes 
is  one  imposing  the  penalty  of  death  for  the  very  offence  which  put  the 
gay  deceiver  of  the  play  in  peril  of  his  head* 
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The  list  of  defects  in  our  present  system  is  but  begun. 
They  must  be  faithfully  exhibited  to  your  view.  The 
allegation  so  frequently  repeated,  that  we  want  no  reform, 
has,  it  cannot  be  concealed,  had  its  effect  on  the  com- 
munity, on  its  representativea  It  shall  be  completely 
refuted.  I  speak  with  confidence  because  I  know  my 
ground.  The  task  is  not  a  pleasant  one,  but  it  must  be 
performed.     Let  us  proceed  with  the  detail. 

The  common  law,  to  which  we  are  referred  for  defini- 
tion, procedure,  and  evidence,  has,  I  may  beUeve,  been 
demonstrated  to  be  rather,  to  say  the  (least  of  it,  an  un- 
certain  guide.  But  what  shall  be  said  of  the  legislation 
that  in  many  cases  gives  us  none  (a)  ?  Yet  such  is  ours. 
This  point  deserves  to  be  the  more  seriously  considered, 
because  I  believe  it  has  not  hitherto  attracted  attention. 

By  the  33rd  section  of  the  act  so  frequently  referred  to 
(4th  May  (6)  1805)  it  is  enacted,  "that  all  the  crimes^ 
offences  and  viisdemeanors  herein  before  named,  shall  be 
taken,  intended  and  construed  according  to,  and  in  con- 
formity with,  the  common  law  of  England  ;  and  that  the 
forms  of  indictment  (divested,  however,  of  unnecessary 
prolixity),  the  method  of  trial,  the  rules  of  evidence,  and 
all  other  proceedings  whatever  in  the  prosecution  of  the 
said  crimeSf  offences  and  misdemeanors^  changing  what 
ought  to  be  changed,  shall  be  (except  as  by  this  act 
is  otherwise  provided  for)  according  to  the  said  common 
law." 

Now  although  it  seems  sufficiently  plain  that  the 
common  law  is  referred  to  only  as  relates  to  the  crimes 
and  offences  emmierated  in  that  act,  the  argument  is 
made  stronger  by  the  third  section  of  the  act  of  3rd  July 
1805,  being  the  second  law  on  the  subject  of  offences 

(a)  Bacon,  a  name  which  I  love  to  quote,  in  inquiring  into  the  causes 
of  the  law's  uncertainty,  places  this  first  on  the  list — "  duplex  legum 
incertitude;  altera  ubi  lex  nulla  prsescribitur,  altera  ubi  ambigua  et 
obecura."     Unfortunately  we  have  both. 

(6)  This  act  is  quoted  in  Martin's  Digest,  sometimes  under  the  date 
of  24th  January  1805,  sometimes  the  4th  May  1805.  I  believe  the 
latter  is  the  true  date,  bnt  have  no  means  here  of  ascertaining  it 
oorrectly* 
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that  was  passed  by  the  territorial  legislature.  It  declares, 
"that  all  other  crimes,  offences  and  misdemeanors  not 
provided  for  by  that  or  the  former  act,  should  be  punished, 
prosecuted  and  tried  according  to  the  conmion  law  of 
England."  This  guarded  against  the  evil ;  hut  the  very 
next  year  the  legislature  repealed  it,  thereby  adding  an 
express  to  the  former  implied  declaration  of  their  will, 
that  the  common  law  of  England  should  be  applied  to 
those  offences  only  that  were  enumerated  in  the  act  of 
1805.  Yet  that  act  enumerates  only  certain  offences, 
and  very  many  more  have  been  created  by  subsequent 
statutes,  as  may  be  seen  by  a  reference  to  the  schedule 
annexed  to  this  report.  But  in  no  one  of  these  last  is 
there  any  reference  to  the  common  or  any  other  law,  for 
the  definition  of  the  crime,  the  mode  of  procedure,  or  the 
rules  of  evidence  !  TV  hat  then  did  the  legislature  intend 
should  be  the  rule  to  govern  the  courts  ?  Did  they 
intend  the  common  law  ?  Certainly,  as  it  is  a  foreign 
code,  they  shaU  not  be  presumed  to  have  introduced  it 
without  some  indication  of  that  intent.  The  legal  con- 
clusion is,  that  the  existing  laws  were  intended  to  govern 
in  all  cases  where  they  are  not  abrogated  or  altered.  In 
that  case  we  should  have  to  consult  Spanish  authorities 
for  the  definition  of  offences  and  the  rules  of  evidence, 
and  for  the  mode  of  proceeding,  so  far  as  was  compatible 
with  the  other  provisions  of  the  constitution  and  statutes 
of  the  state.  Yet  this  has  great,  perhaps  insurmountable 
difficulties.  To  avoid  these  difficulties  recourse  has  been 
had,  under  the  plea  of  necessity,  to  the  assumption 
of  legislative  power  by  the  courts.  They  have,  without 
scruple  and  without  being  questioned,  applied  the  33rd 
section  of  the  act  of  1805  to  all  the  subsequent  penal 
laws ;  they  have  restored  the  third  section  of  this  second 
act  which  the  legislature  repealed,  and  have  defined  and 
tried  all  offences  indiscriminately  according  to  the  conmion 
law.  It  will  not,  it  is  presumed,  be  denied,  that  the 
introduction  of  this  section  into  the  act  was  the  exercise 
of  a  legislative  power,  necessary  in  order  to  the  applica- 
tion of  the  common  law  to  the  offences  enumerated  in 
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that  statute.  If  so,  it  follows  that  nothing  but  the  exer- 
cise of  a  similar  power  could  legally  apply  it  to  offences 
not  enumerated  in  that  act.  But  it  has  been  so  applied 
to  the  other  offences  by  the  judiciary ;  therefore,  the 
judiciary  have  exercised  a  legislative  power.  But  the 
constitution  has  expressly  forbidden,  both  by  affirmative 
precept  and  positive  prohibition,  in  the  most  precise 
terms  that  the  language  could  afford,  any  such  exercise 
of  power. 

"The  powers  of  the  government  of  the  state  of 
Lousiana  shall  be  divided  into  three  distinct  departments, 
and  each  of  them  shall  be  confided  to  a  separate  body  of 
magistracy,  viz.,  those  which  are  legislative  to  one,  those 
which  are  executive  to  another,  and  those  which  are 
judiciary  to  another.  No  person  being  one  of  these 
departments  shall  exercise  any  power  properly  belonging 
to  either  of  the  others,  except  in  the  instances  hereinafter 
expressly  directed  or  permitted." 

I  do  not  ascribe  this  exercise  of  powers  to  any  im- 
proper motive.  It  may,  without  any  such  imputation, 
be  accounted  for  by  the  confused  state  of  our  criminal 
laws,  which  forced  the  courts  either  to  suffer  crimes  to  go 
unpunished,  or  to  assume  powers  not  properly  belonging 
to  them,  but  which  the  proper  department  would  not 
exercise  itself,  and  took  no  pains  to  prevent  the  exercise 
by  another. 

It  is  thus  that  the  assimiption  of  unconstitutional 
powers  is  first  exercised,  then  excused,  and  m  the  end 
insisted  on  as  a  right;  and  it  is  as  essential  to  good 
government  that  each  department  should  exercise  its 
proper  functions  as  that  it  should  avoid  assuming  those 
of  another ;  for  power  is  too  precious  to  be  lost.  What- 
ever is  abandoned  by  one  is  eagerly  seized  by  the  other ; 
and  careless  legislation  will  inevitably  produce  executive 
and  judicial  encroachment 

In  the  case  under  discussion  there  is  less  cause  to 
inculpate  the  courts  of  law,  because  the  question  has  not, 
it  is  believed,  been  hitherto  raised  for  decision ;  but  when- 
ever it  shall  be,  its  importance  will  be  discovered,  and 
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the  inevitable  result  be  either  a  solemn  decision,  which 
cannot  be  supposed,  that  courts  have  legislative  powers, 
or  a  confession  of  that  which  we  are  now  endeavouring  to 
establish,  that  a  written  code  is  necessary  for  the  execu- 
tion of  the  penal  law.  To  prove  this,  let  us  suppose  that 
on  the  trial  of  a  capital  offence  created  by  an  act  passed 
since  the  year  1805,  a  witness  should  be  offered  who  is 
competent  according  to  the  common  law  of  England,  but 
inadmissible  under  the  laws  which  I  have  rapidly  re- 
viewed, either  as  a  usurer,  a  comedian,  a  person  of  ille- 
gitimate birth,  or  as  enemy  of  the  accused  (a),  or  a 
priest  (6),  a  minor  (c)  under  sixteen  years  of  age,  a 
relation  in  the  ascending  (d)  or  descending  line,  or  a 
collateral  within  the  fourth  degree,  or  for  any  of  the 
numerous  other  exceptions  that  exclude  witnesses  accord- 
ing to  the  Spanish  law  ;  by  what  process  of  reasoning 
will  any  court  come  to  the  conclusion  that  they  have  the 
right  to  adopt  the  common  law  as  their  guide  in  this 
question  ?  What  species  of  testimony  is  to  be  admitted  ? 
What  makes  a  competent  Avitness  ?  are  questions  which 
the  laws  of  the  country  must  decide  by  general  rules. 
Whether  any  particular  testimony  offered,  any  individual 
witness  produced,  comes  within  these  rules,  are  questions 
for  the  judge  to  decide. 

On  the  change  of  government  there  were  laws  which 
governed  the  admission  of  ^witnesses.  The  new  govern- 
ment changed  these  laws,  as  related  to  certain  enumerated 
crimes.  It  was  silent  as  to  the  others.  What  was  the 
consequence  as  to  those  others?  Either,  as  I  believe, 
that  the  old  law  remained  in  force ;  or,  if  that  should 
not  be  the  case,  that  they  remained  without  any  law 
to  govern  them.  But  in  either  case  the  common  law 
of  England  would  not  be  applied  to  them  without 
a  legislative  act.  The  selection  of  that  law  for  the 
offences  enumerated  in  the  act  of  1805  was  a  legis- 
lative  act.     The   application  of  it   to    others   must  be 

(a)  Ant.  Gbm.  Var.  Res.  3d  vol.  c  12,  No.  15.         (b)  lb.  No.  20. 
(c)  lb.  Na  U.  (d)  Tb.No.  16. 
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one  of  the  same  character ;  for,  as  we  have  seen,  it  is 
strictly,  emphatically  confined  by  that  law  to  the  offences 
therein  enumerated,  and  for  subsequent  offences  the 
judiciary  have  the  same  right  to  select  the  laws  of 
Hindostan,  as  they  have  to  adopt  those  of  England. 
But  if  they  have  not  this  right,  if  they  cannot  exercise 
it,  is  there  a  doubt  that  the  legislature  ought  and  must 
do  it,  because  there  is  either  no  rule,  or  the  one  that 
exists  imder  the  laws  of  Spain  is  so  monstrous,  so  per- 
fectly inapplicable  to  our  situation,  that  it  equally  calls 
for  renovation  ?  But  what  remedy  can  the  legislature 
apply  ?  Is  it  by  the  summary  process  adopted  in  1805 
of  selecting  a  foreign  code  ?  During  the  territorial 
government  this  could  have  been  done ;  but  now  the 
only  remedy  is  a  code  that  shall  define  the  crime,  direct 
the  procedure,  and  give  the  rules  of  evidence.  Attention 
is  particularly  necessary  to  this  argument,  because,  unless 
the  reporter  errs,  it  is  conclusive  as  to  the  necessity  of 
the  work  in  question. 

The  framers  of  our  constitution  had  been  witnesses  to, 
and  had  participated  in  the  anxiety  and  dismay  that  per- 
vaded the  whole  community  when  an  attempt  was  made, 
in  the  earliest  stage  of  our  political  connexion  with  the 
United  States,  to  take  advantage  of  an  ambiguous  ex- 
pression in  the  ordinance  given  for  our  government,  in 
order  to  introduce  a  new  system  of  jurisprudence  (a), 
totally  unknown  to,  and  the  knowledge  of  which  was 
unattainable  by  the  people  of  the  territory.  They 
dreaded  the  common  law  of  England.  They  feared 
another  attempt  to  introduce  it  Their  escape  was  too 
recent  not  to  make  them  apprehend  that  in  future  times 
the  struggle  might  be  renewed.  They  wisely  thought 
that  to  be  free,  a  people  must  know  the  laws  by  which 
they  were  governed.     They  were  aware  of  the  difficulty, 

(a)  To  have  had  a  share  in  averting  this  danger  gives  the  reporter  a 
satLsfaction  that  can  be  equalled  onlj  by  his  being  instrumental  in  the 
establiBhment  of  a  system  that  may  promote  the  honour  and  happiness 
of  the  state  that  has  honoured  him  Yfiih  the  preparatory  duty  he  is  now 
performing. 
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nay,  the  utter  impossibility  of  this  knowledge  being 
acquired  when  the  law  was  unwritten,  or  if  written,  dis- 
persed through  hundreds  of  volumes  in  a  language  un- 
known to  three-fourths  of  their  constituents.  They  saw 
the  danger  of  permitting  a  particular  class  of  men  to 
become  the  sole  depositaries  of  this  knowledge  and  the 
sole  interpreters  of  the  laws ;  and  they  did  everything 
that  prudent  foresight  could  do  to  prevent  these  evils, 
by  inserting  in  the  constitution  the  following  clause  : 
"  The  existing  laws  in  this  territory,  when  this  constitu- 
tion goes  into  effect,  shall  continue  to  be  in  force  until 
altered  or  abolished  by  the  legislature,  provided,  how- 
ever, that  the  legislature  shall  never  adopt  any  system 
or  code  of  laws  by  a  general  reference  to  the  said  system 
or  code,  but  in  all  cases  shall  specify  the  several  provisions 
of  the  laws  it  may  enact." 

By  this  important  amendment,  for  which  the  gentle- 
man who  introduced  it  deserves  the  thanks  of  his 
country  (a),  and  by  the  section  which  follows  it  requiring 
the  judges  in  definitive  sentences  to  refer  to  the  parti- 
cular law  by  which  they  were  governed,  an  effectual  bar 
was  placed  to  the  legislative  introduction  of  unwritten 
law ;  and  no  act  can  now  constitutionally  be  passed,  ex- 
tending the  33rd  section  of  the  act  of  1805,  which  intro- 
duces the  common  law  to  any  offences  created  by  law 
since  that  period.  If  they  wish  to  provide  rules  on  the 
subjects  embraced  by  that  section  they  must  enact  them 
specifically,  that  is  to  say,  call  it  by  what  name  it  may 
be  convenient  to  use,  they  must,  in  effect,  have  a  code 
or  a  law  defining  crimes,  a  code  of  procedure  and  a  code 
of  evidence.  This  wise  provision,  while  it  prevented  a 
repetition  of  the  careless  legislation  which  introduced 
the  common  law  of  England  without  considering  or  even 
knowing  its  provisions,  did  not  prevent  the  adoption  of 
all  those  parts  of  it  which  have  justly  commanded  the 
admiration  of  the  world  :  but  it  imposed  the  necessity  of 
distinguishing,  of  selecting,  of  knowing  them  and   of 

(a)  Mr.  Bernard  Marigny  is  the  member  of  the  ooaventioxi  to  whom 
the  state  is  indebted  for  this  essential  service. 
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reducing  them  to  writing ;  so  that  the  people  might  not 
only  be  governed  by  them,  but  might  understand  and 
approve  them. 

The  position,  then,  with  which  I  set  out  on  this  head 
is  fiilly  established  :    that  there  is   no  alternative   but 
this — ^the  legislature  must  make  a  code,  or  they  must 
suffer  the  courts  to  legislate  on  subjects  of  the  most  im- 
portance to  life,  reputation,  personal  liberty,  and  civil  and 
political  rights.     It  will  be  no  escape  from  this  dilemma 
to  say  that  the  legislature,  having  defined  an  offence  and 
having  designated  the  punishment,  an  implied  power  is 
given  to  the  court  to  do  all  else  that  is  necessary.    There 
are  three  answers  to  this  argument,  all  of  them  con- 
clusive.    First,  the  establishment  of  rules  of  evidence  is 
a  legislative  act ;  it  cannot,  therefore,  be  expressly  trans- 
ferred, much  less  can  it  be  by  implication.     Secondly,  if 
a  legislative  power  could  be  transferred,  this  power  could 
not,  because  the  power  of  the  general  assembly  itself  is 
restricted  in  this  particular  by  the  clause  I  have  just 
quoted      Thirdly,  if  this  power  could  be  transferable 
from  the  general  assembly,  they  could  not  vest  it  in  the 
judiciary,  nor  could  this  latter  department  execute  it,  by 
reason  of  the  express  inhibition  to  which  I  have  referred. 
As  httle  will  it  avail  to  say  that  this  is  not  the  adop- 
tion of  a  code  or  system  of  laws  which  was  forbidden  by 
the  constitution,  but  only  the  adaptation  of  a  part  of 
such  system  to  a  particular  part  of  our  law.     The  evil 
intended  to  be  guarded  against  was  that  of  the  introduc- 
tion of  laws  by  a  general  reference,  without  seeing  and 
considering  their  particular  import ;  and  most  especially 
(I  appeal  to  all  the  members  of  that  convention)  against 
the  introduction  of  the  common  law  of  England,  or  tin- 
ivritten  law.      But  of  what  avail  would  this  provision 
have  been,  if,  by  a  general  reference  to  its  particular 
parts,   the   whole  might  have  been  introduced  ?      The 
argument  then  would  be   this  :    it  is    true  we    cannot 
introduce  the  common  law  by   a  general  reference  to 
the  whdie ;  but  by  taking  its  parts  separately  we  may 
effect  the  same  thing,  and  by  the  same  forbidden  means 
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of  a  general  reference  to  each  of  them.  Thus,  without 
repeating  or  indeed  knowing  its  details,  we  will  by  one 
act  say  the  common  law  rules  of  evidence  shall  be 
introduced;  by  another,  we  will  adopt  its  laws  of 
descents ;  by  a  third,  its  whole  criminal  law ;  and  so  of 
the  rest. 

Leaving  the  consideration  of  these  general  defects  in 
our  criminal  law,  we  must  examine  its  particular  provi- 
sions ;  and  here,  too,  we  shall  find  so  many  omissions  to 
supply,  so  many  faults  to  correct,  as  must  show  the  neces- 
sity of  a  thorough  reform  if  we  wish  to  attain  a  system 
that  will  do  us  honour,  or  if  we  aspire  only  to  the 
humbler  merit  of  avoiding  the  grossest  faults  in  legis- 
lation. A  very  brief  recurrence  to  our  statute  book  will 
show  that  there  is  abundant  reason  to  justify  the  decla- 
ration of  your  predecessors,  that  our  present  system  "  is 
defective  in  many  or  all  of  the  points  that  are  of  primary 
importance  in  every  well  regulated  state."  To  begin 
with  one  that  must  strike  the  most  superficial  observer. 
What  else  could  be  said  of  the  system  which  provides  no 
means  for  inflicting  the  only  punishment  its  laws  de- 
nounce against  the  most  numerous  and  most  injurious 
classes  of  crimes  ?  Four-fifths  of  the  offences  enumerated 
in  the  statutes  are  punishable  by  imprisonment  at  hard 
labour ;  yet,  for  more  than  twenty  years  no  means  have 
been  provided  for  employing  those  who  may  commit  such 
offences.  Two  evils  result  from  this  neglect.  The 
judges  are  forced  to  pronounce  a  sentence  which  they 
know  cannot  be  carried  into  effect,  and  the  offender 
suffers  a  punishment  not  denounced  by  law  against  his 
offence  ;  not  to  speak  of  another  consequence,  which  will 
be  enlarged  upon  in  the  introductory  report  to  the  Code 
of  Prison  Discipline, — the  incalculable  evil  of  indiscrimi- 
nate confinement  in  idleness. 

What  shall  we  say  of  this  system  ?  Shall  we  say  that 
it  is  so  perfect  as  to  need  no  amendment — that  he  was 
rash  and  presumptuous  who  thought  he  could  propose  a 
better — that  the  legislature  which  authorized  the  experi- 
ment formed  vain  theories  ?     Or,  shall  we  deny  to  the 
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incongruous  mass  of  written  and  unwritten  law  the  very 
name  of  a  system ;  and  say,  that  the  humblest  abilities 
might,  without  vanity,  aspire  to  propose  something  that 
would  replace  it  to  advantage ;  and  that  the  attempt  to 
amend  it  did  honour  to  your  predecessors  ?  These  con- 
clusions will  appear  the  more  irresistible  the  further  we 
advance  in  the  examination  of  our  statute  law. 

From  the  year  1805tol819we  have  fourteen  statutes, 
providing  for  the  punishment  of  more  than  seventy  dif- 
ferent acts,  or  for  the  same  act  under  diflferent  modifica- 
tions of  circimistance  and  intent ;  without  including  the 
prohibitions  of  the  same  act  in  relation  to  several  objects 
specified  in  the  statute — as,  for  example,  the  different 
instruments,  the  falsely  making  of  which  is  declared 
forgery ;  besides  pecuniary  and  other  forfeitures  for 
infractions  of  particular  regulations  interspersed  in  many^ 
other  statutes.  This  period  comprises  only  fourteen 
yeara  Yet  the  want  of  some  fixed  principles  of  legis- 
lation, the  utter  disregard  of  system  and  method,  and  an 
astonishing  inattention  to  preceding  enactments,  as  well 
as  to  a  due  proportion  of  punishments  to  crimes,  have  led 
us  in  that  short  space  of  time  into  incongruities,  the  deve- 
lopment of  which  must  excite  the  wonder  of  those  who 
have  believed  the  repeated  assertions  so  confidently 
made,  that  our  penal  laws  want  no  amendment. 

When  the  provisions  of  the  projected  codes  are  com- 
pared with  the  existing  laws,  their  discrepancies  will  be 
more  particularly  pointed  out.  Here  it  will  be  suflficient, 
generally,  to  refer  to  a  few  instances  of  this  species  of 
legislation. 

When  we  consider  the  different  circumstances  attached 
to  the  commission  of  homicide,  which  may  characterize  it 
as  an  innocent  or  even  a  meritorious  act,  when  done  in 
defence  of  ourselves  or  in  the  service  of  our  country ;  as 
excusable  when  the  effect  of  accident ;  sUghtly  punish- 
able when  produced  by  passion  arising  from  adequate 
cause;  or  meriting  the  highest  penalty  when  coming 
under  the  denomination  of  murder :  we  must  see  the 
necessity  of  designating  with  the  greatest  precision  the 

I 
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different  ciFCumstances  and  intentions  which  give  to 
the  same  act  the  character  of  a  virtue,  an  excusable  fault, 
a  sUght  offence^  or  a  crime  of  the  blackest  dye ;  which 
entitle  the  accused  to  reward  and  esteem,  to  pity  and 
forgiveness,  or  consign  him  to  death.  Surely,  if  there  is 
any  subject  on  which  the  law  ought  to  speak  in  language 
intelligible  to  the  meanest  capacity,  in  which  it  ought  to 
be  accessible  to  all,  in  which  there  should  be  no  doubtful 
phrase,  no  contradictory  enactments,  it  is  this.  Let  us 
see  how  far  our  boasted  legislation  compUes  with  these 
requisites. 

The  first  act  (4th  May,  1805)  declares,  that  if  any 
person  shall  commit  the  crime  of  toilful  murder  he  shall 
suffer  death;  and  that  if  he  conmiit  manslaughter,  he 
shall  be  fined,  and  may  be  imprisoned  at  hard  labour  or 
otherwise.  The  fine  may  be  one  cent  or  five  hundred 
dollars,  and  the  imprisonment  one  hour  or  twelve  years. 
Here  are  only  two  kinds  of  homicide  provided  for ;  and, 
if  it  be  true  that  the  Spanish  laws  cease  to  operate,  this 
law  informs  the  citizens  that  every  other  killing  may  be 
perpetrated  without  incurring  any  penalty.  It  is  highly 
important,  then,  to  know  what  these  terms  mean.  At 
the  time  this  law  passed,  four-fifths  of  the  population 
could  understand  no  English;  and  a  very  few  only  of 
the  other  fifth  could  explain  the  meaning  of  the  technical 
terms  murder  and  manslaughter.  The  only  guide,  there- 
fore, for  a  large  majority  of  the  people  would  be  the 
French  version  of  the  law.  There  they  find  that  the  one 
is  " homicide  prem£ditSe"  and  the  other  " homicide  non 
premeditSe/*  according  to  which  the  justifiable  homicide 
of  a  pubUc  enemy  would  be  punished  with  death,  and  the 
accidental  shooting  of  a  friend  might  incur  imprisonment 
at  hard  labour  for  twelve  years.  Keason  would  revolt  at 
this ;  and  it  would  be  scarcely  a  sufficient  answer  for  the 
legislator  who  might  have  been  reproached  with  this 
slovenly  manner  of  performing  his  duty  to  say,  "  read 
on :  the  33rd  section  of  the  statute  takes  away  all  cause 
of  complaint.  You  are  there  referred  to  a  sure  guide  in 
all  your  difficultiea     If  you  wish  to  understand  these  or 
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any  other  terms  in  the  law^  you  have  only  to  consult  the 
common  law  of  England ^ 

"  But  you  have  undertaken  to  give  us  the  explanation. 
You  have  called  murder  premeditated  and  manslaughteT 
unpremeditated  homicide.  Did  you  intend  these  as  defi* 
nitions?  If  you  did,  they  lead  to  the  absurd  conse- 
quences that  have  been  stated.  If  you  did  not,  your 
language  deceives  us  ;  you  should  have  added  the  other 
distinctive  characteristics  of  the  several  offences.  In 
either  case  your  legislation  is  miserably  defective. 
Besides,  is  it  not  a  mockery  to  refer  me  to  the  common 
law  of  England  ?  Where  am  I  to  find  it  ?  Who  is  to 
interpret  it  for  me  ?  If  I  should  apply  to  a  lawyer  for 
the  book  that  contained  it  he  would  smile  at  my  igno- 
rance, and,  pointing  to  about  five  hundred  volumes  on 
his  shelves,  would  tell  me  those  contained  a  small  part 
of  it ;  that  the  rest  was  either  unwritten  or  might  be 
found  in  books  that  were  in  London  or  New  York,  or 
that  it  was  shut  up  in  the  breasts  of  the  judges  at 
Westminster-hall.  If  I  should  ask  him  to  examine  his 
books  and  give  me  the  information  which  the  law  itself 
ought  to  have  afforded,  he  would  hint  that  he  lived  by 
his  profession,  and  that  the  knowledge  he  had  acquired 
by  hard  study  for  many  years  could  not  be  gratuitously 
imparted.  Your  law,  therefore,  I  repeat,  is  absurd  in  its 
consequences,  if  taken  literally,  and  mocks  us  by  a  refer- 
ence to  an  inaccessible  source  for  an  explanation  of  its 
obscurities. " 

What  could  a  candid  man  say  to  this  reply  ?  Every 
such  man  must  acknowledge  the  justice  of  the  reproach, 
and  confess  that  such  laws  are  a  disgrace  to  the  juris- 
prudence of  his  country.  But  this  is  not  all.  How  shall 
we  characterize  the  legislation  that  confounds,  under  the 
same  denomination  of  crime  (a),  intentional  and  negli- 
gent homicide;  and  permits  the  judge  to  punish  the 
same  offence  by  the  fine  of  a  cent,  or  imprisonment  at 

(a)  See  the  different  divisions  of  manslaughter  bj  the  English  law— 
into  that  by  sudden  provocation,  se  dofendendo,  and  fortuitously  in  the 
perf ormanoe  of  an  unlawful  act 
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hard  labour  during  a  term  equivalent  to  the  usual  duration 
of  human  life ;  while,  for  premeditated  homicide,  under 
any  circumstances,  according  to  the  explanation  given  of 
it  to  a  majority  of  the  inhabitants,  the  uniform  punish- 
ment is  death. 

A  few  months  after  the  passage  of  this  law,  the  same 
legislature  attempted  to  amend  it,  by  enacting  that  *'all 
murder  by  persons  lying  in  wait,  or  any  other  kind  of 
deliberate  and  premeditated  killing,"  or  which  shall  be 
committed  in  the  perpetration  of  certain  enumerated 
crimes,  "  shall  be  deemed  murder  in  the  first  degree,  and 
all  other  kinds  of  murder  shall  be  deemed  murder  in  the 
second  degree."  Here  all  murder  by  premeditated  kiUing 
forms  one  degree  ;  but  premeditation  is  the  only  charac- 
teristic given  by  the  former  statute,  and  an  essential  one 
given  by  the  common  law,  in  the  definition  of  all  kinds  of 
murder.  What,  therefore,  is  left  for  murder  in  the 
second  degree  ? 

The  fifth  section  of  this  act  is  a  curious  specimen  of 
legislative  indifference.  It  provides  that  a  prior  offender 
shall  be  punished  as  is  directed  by  this  act,  or  by  the  act 
to  which  it  is  a  supplement,  that  is,  by  imprisonment  or 
by  death ;  but  whether  the  alternative  is  given  to  the 
choice  of  the  culprit,  to  the  direction  of  the  court,  or  to 
chance,  the  law  maintains  a  most  dignified  silence.  This 
statute  has  been  repealed,  but  it  was  not  until  the  year 
1818  that  its  absurdity  forced  itself  upon  the  notice  of 
the  legislature.  A  similar  instance  may  be  found  in  a 
law  passed  the  25th  March  1813,  against  carrying  con- 
cealed weapons.  By  the  second  section  of  which  it  was 
enacted,  that  if  any  one  should  '^  stab  or  shoot,  or  in  any 
way  disable  another  by  such  concealed  weapons,  or  should 
take  the  life  of  any  person,  he  should  suffer  death,  or  such 
other  punishment  as  in  the  opinion  of  the  jury  should  be 
just."  I  quote  the  words  of  this  statute  as  an  instance  of 
the  style  of  legislation  which  put  it  in  the  power  of  the 
jury  to  select  any  species  of  punishment,  from  simple  fine 
or  reprimand,  up  to  mutilation,  torture  and  deal^ ;  and 
that  too  for  giving  a  slight  wound,  or  in  any  manner 
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whatever  taking  the  life  of  a  person,  even  in  self  defence, 
for  there  is  no  exception  in  the  law.  Yet  this  section 
was  suffered  to  disgrace  our  penal  law  for  five  years.  It 
was  repealed  in  the  year  1818.  But  the  first  section  is 
still  in  force ;  by  which  any  one  who  suspects  I  have  a 
knife  in  my  pocket,  may  obtain  a  warrant  to  take  me 
before  a  justice,  who  is  authorized  to  have  me  searched, 
and  should  the  knife  be  found,  he  is  obliged  to  make  me 
pay  at  least  ten  dollars  to  the  person  who  gives  the 
important  information,  and  as  much  to  the  state ;  and 
this  sum  may  at  his  discretion  be  more  than  doubled. 

The  following  provisions,  taken  without  much  selection, 
will  suffice  to  show  the  want  of  proportion  between 
punishments  and  offences  that  now  reigns  in  our  laws. 
To  break  the  iron  collar  (a)  of  a  slave  must  be  punished 
by  a  fine  of  at  least  two  hundred  dollars  and  imprison- 
ment for  at  least  six  months.  While  the  court  may 
punish  him  who  kidnaps  a  free  person  with  a  fine  of  ten 
cents  (6)  ;  and  even  for  a  second  conviction  for  this 
odious  crime  there  is  no  maximum,  and  the  imprisonment 
may  be  only  for  a  day. 

By  another  statute  now  in  force,  ^'  if  a  woman  shall  be 
delivered  of  any  issue  of  her  body,  and  shall  endeavour 
privately,  by  drowning  or  secret  burying  thereof,  or  in 
any  other  way,"  .  ..."  so  to  conceal  the  death  thereof 
that  it  may  not  come  to  light  whether  it  be  born  alive  or 
not,"  she  and  those  who  aid,  &c.,  shall  be  imprisoned  not 
less  than  five  nor  more  than  fourteen  years.  This  is  a 
refinement  upon  the  reprobated  statute  of  James  1st, 
which  is  not  more  objectionable  from  the  severity  of  its 
penalty  than  the  want  of  principle  which  made  the  con- 
cealment of  the  birth  such  evidence  of  the  murder  as  to 
throw  the  contrary  proof  on  the  accused.  But  even  that 
statute  permitted  the  unfortunate  mother  to  exonerate 
herself  by  showing  that  the  child  was  born  dead.  Ours, 
on  the  contrary,  inflicts  the  penalty  for  the  offence  of 
concealment,  or  the  private  burial  of  a  monstrous  or 
abortive  birth.     That  statute  confines  its  provisions  to 

(a)  Law  6th  Match  1819,  section  5.  (&)  lb.  section  .6. 
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tlie  case  of  a  child  which,  if  bom  alive,  would  have  been 
a  bastard.  Ours,  indiscriminate  in  its  provisions,  makes 
no  such  distinction  ;  neither  the  unfortunate  victim  of 
seduction  nor  her  nearest  relations  are  permitted  to 
avail  themselves  of  the  accident  or  the  dispensation  of 
providence,  which  may  offer  for  the  concealment  of  her 
weakness ;  and  the  modest  respectable  matron  must 
expose  to  the  world — But  enough,  the  disgust  due  to  the 
law  would  be  excited  by  the  work  which  details  its  con- 
sequences, were  the  subject  to  be  pursued  further.  It 
cannot  escape  remark  that  the  same  punishment  is  in- 
curred for  the  crime  of  drovming,  which,  if  I  understand 
the  language,  can  only  be  applied  to  a  living  infant,  that 
is  denounced  for  interring  a  dead  one. 

A  legislation  equally  vacillating  and  inconsistent  with 
true  principles,  is  that  on  the  subject  of  unsuccessful 
attempts  to  commit  homicide.  It  began  by  the  law  of 
the  7th  June  1806.  By  that  law,  to  administer  poison^ 
to  stab,  or  to  shooty  with  intent  to  murder,  is  punish- 
able with  death.  But  by  a  prior  law,  to  which  I  have 
before  referred,  one  species  of  murder  was  punishable 
only  by  imprisonment.  A  strong  inducement  was  here 
offered  the  offender  if  he  dreaded  death  more  than  labour, 
to  adopt  the  ferocious  motto  of  the  highland  chieftain,  by 
making  sure  work. 

In  1813,  stabbing  or  shooting  with  any  intent,  if  done 
with  a  concealed  weapon,  was  death.  In  1818  this  law 
was  repealed,  and  the  act  of  1806  remained  unmodified 
until  6th  of  March  1819.  It  was  made  punishable  with 
death  to  shooty  stab  or  thrust  any  one  with  a  dangerous 
weapon,  with  intent  to  murder,  if  done  by  lying  in  wait 
or  in  the  attempt  to  commit  any  arson,  rape,  robbery  or 
burglary  ;  and  by  the  second  section,  shooting,  stabbing, 
thrusting  with  a  dangerous  weapon  with  intent  to  commit 
murder,  \mder  any  other  circumstances,  is  punishable  by 
hard  labour  only  ifrom  one  to  twenty-one  years,  a  wide 
field  for  the  exercise  of  judicial  discretion. 

This  act  creates  a  serious  ambiguity  in  each  of  its 
sections.     What  is  a  dangerous  weapon?      A  cambric 
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heedle  thrust  into  the  spine  is  as  dangerous  as  a  sword. 
Yet  it  can  scarcely  be  called  a  weapon. 

Again,  a  thrust  with  the  fist  of  an  athletic  man 
without  any  weapon  at  all  may  be  as  dangerous  as  any 
offensive  weapon.  This  result  then  may  follow ;  if  in 
the  perpetration  of  robbery,  the  offender  attempt  to 
murder  a  defenceless  man  or  a  child  by  thrusts  with  his 
fists,  or  to  commit  a  rape  and  murder  his  victim  by  ' 
endeavouring  to  smother  her  with  a  blanket,  although 
he  is  prevented  from  the  accomplishment  of  his  crime 
only  by  the  rescue  of  the  sufferer,  he  escapes  the  penalty 
of  the  law ;  but  if  in  attempting  the  same  crimes  he 
should  be  attacked  and  make  an  effectual  thrust  with  a 
sword  in  the  heat  of  a  scuffle,  with  intent  to  kill  (for  all 
killing  in  the  perpetration  of  the  robbery  would  be 
murder),  he  would  suffer  death,  although  the  attempt 
should  be  abandoned  as  soon  as  it  was  made,  or  although 
it  was  only  made  to  defend  himself  from  arrest. 

Again,  there  is  no  positive  repeal  of  the  first  section 
of  the  law  of  the  7th  Jime  1806.  But  the  second  sec- 
tion of  the  one  we  are  considering  provides,  that  to 
shoot,  stab,  or  thrust  with  a  dangerous  weapon,  and  with 
intent  to  murder,  shall  in  all  other  cases  but  those  pro- 
vided for  by  the  first  section,  be  punished  by  hard  labour 
only.  This  last  enactment,  therefore,  is  not  so  broad  as 
that  of  1806,  which  does  not  contain  the  qualification  of 
a  dangerous  weapon ;  therefore,  as  the  law  now  stands,  a 
stab  with  an  instrument  that  could  not  come  within  the 
description  of  a  weapon,  would  now,  under  the  first  act 
be  punished  with  death,  while  the  more  heinous  case  of 
a  stab  with  the  same  intent  with  a  dangerous  weapon, 
might  be  punished  with  imprisonment  for  one  year  only. 

Once  more  let  me  ask  respectfully  whether  this  part  of 
our  jurisprudence  does  not  want  revision  ?  But  this  is  only 
one  head  ;  the  same  or  greater  defects  may  be  found  in  all. 
The  same  enacting,  explaining,  implied  repealing  and 
accumulation  of  provisions  on  the  same  subject,  until  in 
the  short  period  of  twenty  years,  our  legislation  has 
become  so  confused  that  the  people,  and  (the  truth  is  so 
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evident  that  I  shall  not  offend  them  when  I  add)  .  their 
representatives  too,  are  incapable  of  discovering  what 
the  law  requires  or  forbids.  The  following  instances 
may  justify  my  assertion. 

By  the  act  of  19th  March  1818,  the  punishment  of 
accessories  after  the  fact  (a)  to  any  crime,  of  course  in- 
cluding murder,  are  to  be  punished  by  fine  and  imprison- 
ment, at  the  discretion  of  the  court ;  and  that  discretion  (6) 
is  limited  in  all  cases  to  fine  of  one  thousand  dollars  and 
imprisonment  for  two  years.  On  the  very  next  day  a 
law  is  passed  punishing  the  accessories  after  the  fact  of 
burglary  (c)  by  solitary  confinement  for  one  year  and 
imprisonment  at  hard  labour  for  five  years.  So  that 
you  may  aid  the  escape  of  a  murderer,  by  our  laws,  at 
infinitely  less  risk  than  you  incur  by  performing  the  like 
service  to  one  who  has,  at  night,  only  lifted  the  latch  of 
a  sugar-house  {d)  and  stolen  a  pint  of  molasses. 

Larceny  [e)  is  punished  by  imprisonment  at  hard 
labour  for  any  term  not  exceeding  two  years  ;  while  the 
lesser  offence,  of  obtaining  property  on  false  pretences, 
incurs  the  corporal  punishment  of  whipping  and  im- 
prisonment for  one  year  (/) ;  and  by  this  law,  such  fraud 
is  somewhat  strangely  declared  to  be  an  offence  against 
the  public  peace. 

By  the  act  of  6th  March  1819,  the  aiding  (gr)  a  slave 
to  run  away  is  punishable  by  imprisonment  at  hard 
labour,  not  less  than  two  or  more  than  twenty  years  ; 
while  kidnapping  a  freeman  {h)  incurs  only  fine,  not  to 
exceed  one  thousand  dollars,  and  imprisonment  not  to 
exceed  fourteen  years.  The  judge  must  punish  the 
first  crime  at  least  by  two  years'  imprisonment,  but  may 
suffer  the  greater  offender  to  escape  with  a  nominal 
punishment. 

(a)  Act  19tli  March  1819,  section  9.  (5)  lb.  section  12. 

(e)  Act  20th  March  1818,  section  6. 

(d)  By  the  5th  section  of  the  act  20th  March  1818,  breaking  into  a 
sugar-house  at  night,  with  intent  to  steal,  is  made  burglary. 
(«)  Act  19th  March  1818,  section  1. 
(/)  Act  3d  July  1805,  section  2. 
(g)  lb.  section  3»  (A)  lb.  section  6. 
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Not  to  burthen  this  report  with  a  longer  enumeration 
of  these  discrepancies,  I  have  thrown  into  a  tabular  form 
an  account  of  all  the  statute  offences  with  their  present  and 
former  punishments.  A  few  other  instances  of  incorrect 
legislation  in  our  present  penal  law  will  enforce  the 
necessity  of  reform.  One  embarrassing  defect  arises 
from  the  numerous  dissimilar  provisions  in  relation  to 
the  same  subject  in  successive  statutes  which  contain  no 
repealing  clauses ;  leaving  it  in  many  instances  very 
difficult  to  determine  whether  the  penalty  was  intended 
to  be  changed  or  commuted.  Slave  stealers,  by  the 
act  of  1805,  are  to  be  pubUcly  whipped  and  imprisoned 
at  hard  labour  not  less  than  seven  nor  more  than 
fourteen  years.  By  the  act  of  6th  March  1819,  they 
are  to  be  imprisoned  not  less  than  two  nor  more 
than  twenty  years.  Was  the  intent  of  the  latter 
statute  to  take  away  the  whipping,  or  only  to  extend 
the  limits  of  judicial  discretion  as  to  the  term  of  im- 
prisonment (a)  ? 

Nearly  the  same  difficulty  occurs  as  to  larceny.  By 
the  first  law,  whipping  and  imprisonment  in  the  alter- 
native of  not  restoring  the  goods  stolen,  is  the  punish- 
ment. The  subsequent  act  only  declares  that  it  shall 
be  punished  by  imprisonment. 

Stealing  or  robbery  of  bonds,  biUs  or  notes,  is  not 
larceny  at  common  law.  It  is  made  so  by  statute  in 
England  ;  and  as  larceny  was  to  be  defined  by  the  com- 
mon law,  not  by  statute,  they  are  enumerated  in  the  act 
of  1805;  and  it  is  declared  that  the  stealing  of  them 
"shall  be  punished  in  the  same  manner,  both  as  to 
principal  and  a<3cessory.  as  robbery  or  larceny  of  goods 
and  chattels.  Does  this  relate  to  the  punishment  pre- 
scribed by  that  act  ?  or  is  it  prospective,  so  as  to  adapt 
itself  to  any  other  punishment  that  may  afterwards  be 
provided  for  larceny  ?     If  it  is  not,  stealing  of  bonds 

(a)  I  have  an  impreFsion  that  the  learned  judge  of  the  criminal  coui*t 
of  New  Orleans  expressed  a  leaning  towards  the  latter  alternative. 
If  I  am  not  mistaken  in  this,  the  doubt  is  supported  by  very  high 
authoritjt 


138  INTRODUCTORY   REPORT  TO 

and  notes,  since  the  passage  of  the  last  statute,  is  punished 
differently  from  other  larceny. 

In  aU  these  instances,  and  they  might  be  multiplied, 
there  is  no  express  repeal  of  the  prior  statutes ;  and  as 
there  is  nothing  incompatible  between  the  punishments 
of  whipping  and  imprisomnent,  the  strongest,  perhaps 
the  only  good  foundation  for  an  implied  repeal  is  taken 
away.  Yet  the  degrading  punishment  inflicted  by  the 
first  law  is  so  repugnant  to  the  feelings  of  freemen,  and, 
I  may  add,  in  a  country  like  ours,  so  dangerous  to  its 
peace,  that  the  rules  of  construction  have  been  disre- 
garded, and  a  new  instance  aflforded  in  which  the  duty 
of  the  legislature  has  been  transferred  to  the  judiciary. 
They  have  hitherto  exercised  it  with  discretion  ;  but 
these  doubtful  laws  may  hereafter  be  made  engines  of 
oppression  as  well  as  of  favour. 

Another  evil  in  our  present  legislation  is  the  loose 
manner  in  which  ofiences  are  defined.  I  will  not  here 
repeat  the  objections  arising  from  the  references  to  the 
foreign  law,  although  they  press  upon  the  mind  in  every 
view  that  is  taken  of  the  subject ;  but  there  are  cases  in 
which  even  the  obscure  light  of  the  common  law  is 
denied  us.  The  statute  of  22d  February  1817  enacts, 
"that  every  person  who  shall  commit  the  abominable 
crime  of  incest  shall  suffer  imprisonment  at  hard  labour 
for  life."  Here  our  guide  entirely  fails  us.  Incest  was 
a  crime  unknown  to  the  common  law.  During  the  rule 
of  the  Puritans  in  England,  that,  and  every  species  of 
incontinence,  were  made  capital  crimes.  The  statute,  we 
are  told,  was  not  renewed  at  the  restoration,  and  I  am 
ignorant  what  definition  it  gave  to  the  crime.  With  us, 
if  the  Spanish  laws  are  repealed,  the  law  must  be  a  dead 
letter,  or  the  judges  must  make  a  law  explaining  the 
term.  If  the  Spanish  laws  are  not  repealed,  we  nvust 
look  to  them  for  the  definition ;  and  if  they  are,  we  may. 
But  what  will  in  either  case  be  the  serious  consequences? 
In  the  definition  of  this  crime  by  that  law  we  have  seen 
that  incest  means  a  carnal  connexion  between  parties 
related,  either  by  affinity  or  consanguinity,  to  the  fourth 
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degree ;  and  as  the  degrees  are  counted  by  the  canon  law, 
it  would  bring  within  the  penalties  of  this  law  not  only 
the  children  but  the  grandchildren  of  brothers  :  and  even 
if  we  look  to  the  English  law  of  matrimony,  as  well  as  to 
the  Spanish  statute,  the  sister  of  a  wife  is  included  in  the 
prohibition.  After  the  death  of  the  wife  it  is  not 
uncommon  for  the  husband  to  marry  her  sister.  Suppose 
such  a  connexion  to  be  lawfully  made  in  New  York,  and 
the  parties  remove  to  New  Orleans,  where  they  continue 
to  cohabit.  By  adopting  either  of  these  definitions  this 
is  the  abominable  crime  (a)  intended  by  the  statute,  for 
which  both  of  them  must  be  consigned  to  the  peniten- 
tiary for  life.  What  rule  shall  we  resort  to  in  order  to 
give  efficacy  to  this  highly  penal  statute  ?  The  law  gives 
no  guide ;  and  it  would  be  monstrous  to  suppose  the 
unconstitutional  intent,  that  it  should  be  framed  or 
adopted  by  the  judges. 

By  the  act  of  the  7th  June  1806,  any  judge,  justice  of 
the  peace,  sheriff,  or  other  civil  officer,  who  shall  be 
guilty  of  any  misdemeanor  in  the  execution  of  their 
respective  offices,  shall  suffer  fine  or  imprisonment,  or 
both.  Now,  without  repeating  the  argument  formerly 
used,  that  the  reference  to  the  law  of  England  does  not 
extend  to  offences  under  this  law,  let  us  ask,  What  is 
misdemeanor?  Christian,  in  his  notes  to  Blackstone, 
says,  "  in  the  English  law,  misdemeanor  is  generally  used 
in  contradistinction  to  felony ;  and  misdemeanors  com- 
prehend all  indictable  offences  which  do  not  amount  to 
felony .'*  But,  by  our  law,  there  can  be  no  indictable 
offence  but  those  created  by  statute ;  but  every  statute 
that  has  created  an  offence  with  us  has  also  prescribed 
the  punishment.  What,  therefore,  has  this  law  to  operate 
upon  ?  Nothing,  if  it  relate  only  to  offences  that  were 
indictable  before ;  but  if  it  mean  something  else,  and  is 
intended  to  create  a  new  offence,  that  offence  ought  to 
have  been  defined ;  or  else  the  court  have  not  only  the 
judicial  task  of  apportioning  within  the  prescribed  limits 

(a)  Vide  7  Part.  tit.  18, 1.  1. 
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what  shall  be  the  punishment,  but  also  the  legislative 
duty  of  declaring  what  acts  shall  be  misdemeanors. 

Other  instances  of  this  defect  might  be  selected,  but  I 
hasten  to  close  the  catalogue  with  pointing  out  another 
glaring  and  dangerous  fault  in  our  present  laws  :  the 
almost  entire  abandonment  to  the  judiciary  of  that  part 
of  the  legislative  duty,  which  consists  in  designating  the 
punishment  that  shall  be  inflicted  for  each  species  of 
offence.  This  is  a  function  perfectly  consistent  with  that 
which,  in  all  good  jurisprudence,  is  committed  to  the 
judge  of  apportioning,  within  certain  limits,  the  quantity 
of  punishment  to  the  individual  case.  A  wise  legislator 
so  arranges  and  classifies  the  offences  he  means  to  punisli, 
that,  as  far  as  may  be  practicable,  a  slight  variation  from 
the  punishment  assigned  to  the  designated  crime  may 
accommodate  it  to  the  least  degree  of  evil  that  can  be 
attached  to  its  commission ;  he  gives  this  discretion  in  all 
cases  in  which  different  shades  of  guilt  may  be  supposed 
to  have  attended  the  same  act ;  he  withholds  it  only  in 
cases  where  the  jeast  degree  of  depravity  deserves  the 
full  punishment  that  is  denounced,  and  it  is  not  conve- 
nient to  increase  the  penalty  against  the  more  immoral 
offenders,  but  he  throws  all  those  shades  of  crime  that  he 
can  foresee  into  as  many  different  classes  as  he  can  con- 
veniently arrange,  and  he  restricts  the  discretion  he  gives 
to  the  judge  within  the  narrowest  limits  in  which  the 
distribution  of  individual  justice  will  permit  to  be  exer- 
cised. The  reasons  for  this  are  evident  and  conclusive. 
Every  penalty  for  the  infraction  of  a  law  ought  to  be 
certain.  Where  the  same  act  may  be  punished  by  a 
shght  or  a  heavy  penalty,  the  offender  will  always  calcu- 
late on  the  slightest  punishment;  and  the  infliction  of 
the  heaviest  will,  for  the  most  part,  be  considered  as  an 
oppression.  But  there  is  a  more  serious  objection  to 
giving  a  wide  extent  of  discretionary  power  to  the  judge. 
To  a  certain  extent  his  decrees  may  be  considered  as 
having  the  effect  of  ex  post  facto  law,  for  the  punishment 
is  not  determined  until  the  offence  is  committed.  The 
prohibition  of  the  law,  indeed,  existed  before,  but  the 
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sanction  is  created  afterwards.  Hatred,  envy,  and  the 
other  malignant  passions  may  sometimes  influence  the 
mind  of  the  judge ;  avarice  may  corrupt  it ;  or  the  more 
amiable  motives  of  friendship  or  compassion  may  give  it 
an  unconscious  bias  in  the  exercise  of  his  functions  ;  but 
the  legislator,  who  cannot  know  when  he  frames  his  law 
upon  whom  its  penalties  may  fall,  can  neither  incur  nor 
merit  these  suspicions.  He,  therefore,  ought  to  assign 
the  punishment  to  the  ofience ;  and,  in  certain  cases, 
leave  to  the  discretion  of  the  judge  a  power  of  modifying 
it  to  the  circumstances  of  the  offender.  In  pecuniary 
penalties,  a  considerable  range  must  necessarily  be  given 
to  this  power ;  for  a  fine  that  would  be  ruin  to  one,  would 
not  be  felt  as  a  punishment  by  another.  In  a  less  degree 
this  applies  to  simple  imprisonment,  and  least  of  all  to 
penitentiary  punishment ;  but  the  difference  in  their 
nature  between  the  two  first  and  the  last  of  these  punish- 
ments is  so  great,  that  it  very  rarely,  if  ever,  ought  to  be 
placed  in  the  power  of  a  judge  to  inflict  the  one  or  the 
other,  at  his  discretion.  The  circumstances  that  would 
render  the  last  proper  for  offences  in  which  the  first 
w^ould  generally  be  an  adequate  punishment,  ought,  if 
possible,  to  be  detailed,  and  form  a  different  class  of 
crime.  The  inefficiency  of  pecuniary  fines  to  punish  the 
rich,  without  putting  them  so  high  as  to  ruin  the  poor, 
renders  it  indispensable  to  place  the  alternative  between 
fine  and  simple  imprisonment  in  the  hands  of  the  judge. 

Let  us  now  examine  how  far  our  present  statutes  con- 
form to  these  principles. 

Kidnapping  a  free  person  is  a  crime,  which,  being  de- 
structive of  personal  liberty,  is  in  the  highest  degree 
injurious  to  society ;  and  moreover  supposes  a  confirmed 
noalignity  of  heart,  and  which  of  all  others  would  seem 
to  admit  of  no  alleviating  circumstances ;  yet  the  statute 
permits  the  court  to  fine  the  offender  one  cent  only  or  to 
extend  it  to  one  thousand  dollars,  and  to  add  imprison- 
ment at  hard  labour  for  fourteen  years.  Is  not  this 
completely  giving  to  the  judge  the  power  of  legislation 
after  the  fact,  upon  an  offence  of  the  deepest  dye  ?     He 
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may  suffer  an  offender  to  escape  with  a  nominal  fine,  or 
he  may  imprison  him  for  a  tenn  moi^  than  commensurate, 
perhaps,  with  his  chance  of  life.  Let  it  be  remembered, 
too,  that  this  is  a  law  for  the  secmity  of  personal  free- 
dom ;  and  contrast  it  with  the  penalty  for  stealing  a 
slave,  which,  by  a  prior  section  of  the  same  law  cannot 
be  less  than  two  years  at  hard  labour.  But  here  again, 
though  the  criminal  cannot  escape,  as  in  the  other  in- 
stance, with  impunity,  his  punishment  may  at  the  pleasure 
of  the  judge  be  increased  tenfold,  by  a  sentence  to  twenty 
years  imprisomnent  at  hard  labour.  And  it  may  once 
more  be  asked,  what  circumstance  in  the  crime  of  stealmg 
a  slave  can  make  two  years'  imprisonment  a  sufficient 
punishment  for  one  offender,  while  twenty  is  not  too 
much  for  another  ? 

I  can,  in  this  instance,  imagine  two  answers  to  this 
question,  but  each  of  them  disclose  a  fault  in  legislation 
equally  grave,  at  least, .  with  the  one  they  might  other- 
wise excuse.  The  first  is  that  the  legislature  have  not 
provided,  as  they  might  have  done,  for  the  case  of  a  re- 
peated offence,  and  that  the  higher  grades  of  punishment 
are  intended  to  supply  this  defect.  But  if  such  was 
the  intention  it  ought  to  have  been  expressed  ;  the  court 
then  would  not  have  had  the  power  which  they  now 
have  of  awarding  the  same  punishment  for  a  first,  that 
was  intended  for  a  second  or  third  offence.  Secondly, 
it  may  be  said  that  the  offence  described  in  the  statute  is 
not  only  stealing  a  slave,  but  aiding  one  to  escape  from 
his  master,  which  are  two  very  different  offences — one 
deserving  the  highest,  perhaps,  and  the  other  the  lowest 
penalty  of  the  law.  If  this  be  so,  it  enhances  instead  of 
excusing  the  incongruity  of  the  act,  by  confounding  two 
distinct  offences  in  the  same  clause,  and  permitting  the 
court  to  punish  one  offence  by  the  penalty  intended  for 
the  other. 

Take  another  instance  from  the  same  act.  To  shoot, 
stab  or  thrust  by  lying  in  wait,  or  in  the  perpetration  or 
attempt  to  perpetrate  arson,  rape,  robbery,  or  burglary,  is 
death,  if  done  with  intent  to  murder  and  with  a  dangerous 
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weapon ;  but  if  done  with  the  same  intent  to  murder 
but  not  by  lying  in  wait,  or  not  in  the  perpetration  of 
either  of  the  crimes  above  enumerated,  it  may  be 
punished  by  simple  imprisonment  for  one  year  only,  or 
by  imprisonment  at  hard  labour  for  twenty-one  yeara 
According  to  the  English  definition  of  terms,  here  can  be 
no  gradation  of  crime.  The  party,  if  convicted,  must  have 
given  the  stroke  not  in  the  heat  of  passion  only,  for  then 
it  would  be  a  different  offence,  but  with  the  deliberate 
malicious  design  to  murder.  The  design  must  have 
failed  not  from  any  change  of  purpose  in  the  offender, 
but  contrary  to  his  will.  When  combined  with  an  intent 
to  commit  certain  crimes,  we  see  that  there  is  no  dis- 
cretion left  to  the  judge :  the  punishment  is  death.  Yet, 
when  the  same  offence  is  combined  with  the  intention  to 
commit  any  other  crime,  perhaps  not  less  atrocious,  one 
year  of  simple  imprisonment  may  be  deemed  a  sufficient 
penalty.  To  exemphfy  the  operation  of  this  law  :  if,  in 
the  attempt  to  set  fire  to  a  building  not  worth  five 
dollars(a),  the  offender,  with  intent  to  murder,  should 
shoot  at  and  wound  the  person  who  discovers  and 
prevents  him,  there  is  no  discretion ;  the  punishment  is 
death.  But  if  he  in  like  manner  wound  the  person 
who  prevents  him  from  assassinating  his  father,  or 
from  poisoning  a  whole  commimity,  it  is  in  the  power 
of  the  court  to  let  him  escape  with  one  year's  simple 
imprisonment. 

This  example  is  taken,  almost  without  selection,  from  a 
system  which  is  considered  by  some  as  too  perfect  to 
need  any  amendment  I  We  must  be  at  a  loss  in  this 
species  of  legislation,  however,  what  most  to  admire; 
the  severity  which  punishes  the  attempt  to  commit  a 
crime  with  the  same  awful  penalty  that  it  inflicts  on  its 
consummation ;  the  confusion  of  principle  which  thus 
pimishes  the  attempt  to  commit  the  highest  crime  because 
it  is  made  in  the  perpetration  of  an  inferior  offence  ;  the 

(a)  By  the  act  of  22d  Febmaiy  1817,  burning  any  building  is  made 
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want  of  judgment  and  indifference  with  which  the 
selection  of  these  lesser  offences  is  made  ;  or  the  jealous 
denial  of  discretionary  power  to  the  judge  in  the  one 
instance,  and  the  prodigaUty  of  confidence  with  which  it 
is  lavished  on  him  in  the  other.  The  table  at  the  end 
of  this  report  will  give  so  many  examples  of  this  defect 
in  our  system,  that  I  need  not  multiply  them  here. 

It  might  seem  an  invidious  task  to  proceed  and 
develope  the  evils  that  pervade  our  penal  jurisprudence, 
from  which,  however,  I  should  not  shrink  were  it  neces- 
sary.    Enough  has  been  said  to  show : 

That  as  respects  certain  crimes,  the  law  to  which  we 
are  referred  for  their  definition,  prosecution  and  the 
evidence  required  on  their  trial,  is  not  only  in  itself  uncer- 
tain, but  is  placed  entirely  beyond  the  reach  of  the 
people. 

That  even  that  rule,  uncertain  and  difl&cult  of  access  as 
it  is,  has  not  been  provided  for  offences  against  any  of  the 
statutes  passed  since  that  of  May  1805. 

That  if  a  long  list  of  oppressive  and  absurd  penal  laws, 
forming  a  part  of  those  by  which  the  country  was 
governed  prior  to  the  cession,  are  not  now  in  force 
according  to  the  strictest  construction  of  law,  at  least 
reasonable  doubts  may  be  entertained  on  that  subject, 
and  that  in  bad  times  they  may  be  made  the  instrument 
of  oppression. 

That  our  penal  statutes  remedy  none  of  these  defects  : 

They  repeal  none  of  the  ancient  laws  : 

They  give  new  penalties  for  offences  punishable  by 
fonner  statutes,  leaving  it  doubtful  whether  they  are 
intended  as  substitutes  for  the  old  punishments  or  as 
additions  to  them : 

They  punish  slight  offences  with  undue  severity,  and 
impose  inconsiderable  penalties  on  more  dangerous 
crimes : 

They  give  in  some  instances  to  the  judiciary  a  dis- 
cretion trenching  on  legislative  power,  and  wholly  deny 
it  in  others  where  justice  and  humanity  requires  its 
exercise  : 


THE   SYSTEM    OP    PENAL   LAW.  145 

They  leave  unpunished  many  acts  and  omissions  in- 
jurious  to  society,  while  some  others  are  made  offences 
which  might  be  repressed  by  public  opinion  or  private 
suit : 

They  are  multiplied  without  necessity  on  the  same,  or 
different  modifications  of  the  same  offence  ;  giving  occa- 
sion frequently  to  doubts  whether-the  new  statute  is 
intended  as  a  substitute  for  or  an  addition  to  the  old  : 

They  are  deficient  in  precision  of  language  and  in  the 
order  required  by  proper  arrangement. 

Such  laws  are  unworthy  of  an  enlightened,  and  dangerous 
to  a  free  people ;  and  if  you  had  not  given  the  pledge 
contained  in  your  law  of  1820 ;  if  you  had  not  attracted 
the  attention  and  excited  the  hopes  of  the  good,  and  the 
wise,  and  the  liberal  throughout  the  civilised  world — 
attention  which  is  still  earnestly  fixed  upon  you !  hopes 
which  you  cannot  without  dishonour  fail  to  realize ;  if 
you  could  be  insensible  to  the  noble  distinction  of 
emerging  from  the  subordinate  rank  of  the  youngest 
member  in  the  union,  taking  the  lead  in  a  most  im- 
portant reform,  making  by  your  example  a  new  era  in 
the  history  of  penal  jurisprudence  ;  if  you  could  consent 
to  renounce  the  glorious  privilege  of  conducting  your 
country  to  the  best  pre-eminence  among  nations,  and 
associating  your  own  names  with  those  of  the  benefactors 
of  mankind ;  if  you  could  be  influenced  by  the  timid 
fear  of  innovation  or  the  senseless  clamour  of  prejudice 
to  throw  away  this  rare  occasion  of  founding  a  glorious 
reputation  for  yourselves  and  for  your  country,  on  the 
solid  and  permanent  basis  of  public  good ;  if  it  were 
possible  for  you  to  be  blind  to  these  advantages,  deaf  to 
these  arguments,  yet  you  could  not,  without  an  entire 
abandonment  of  official  duty,  any  longer  delay  to  remedy 
the  evils  which  are  thus  brought  to  your  view,  and  others 
as  great  which  cannot  escape  your  discernment. 

Legislative  functions  are  in  the  most  ordinary  times 
attended  with  high  responsibility.  Yours,  from  the  duty 
which  your  predecessors  have  imposed  upon  you,  are 
peculiarly  so.     From  the  performance  of  this  duty  there 

K 
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is  no  escape.  The  defects  of  your  penal  laws  are  arrayed 
before  your  eyes.  Former  legislative  acts  have  declared 
that  they  exist,  and  they  have  established  principles  and 
laid  down  rules  by  which  laws  are  to  be  framed  for  their 
removal.  Those  laws  are  now  submitted  for  your  con- 
sideration. You  cannot  avoid  acting.  It  is  impossible 
to  say  that  the  evils  are  imaginary.  You  must,  then, 
either  declare  that  the  principles  for  correcting  them, 
heretofore  unanimously  established  by  the  representa- 
tives of  the  people,  are  erroneous,  or  that  the  plan  pre- 
pared is  not  drawn  in  conformity  with  them.  In  either 
alternative  the  duty  of  correcting  the  principles  or  re- 
forming the  work  is  one  that  must  be  performed.  For, 
disguise  it  as  we  may,  it  is  a  truth  which  must  be  told 
and  ought  to  be  felt;  that,  circumstanced  as  you  are, 
should  you  shrink  from  the  performance  of  these  duties, 
to  you  will  be  attributed  the  future  depredations  of  every 
offender  who  escapes  punishment  from  the  ambiguity  of 
your  ]aws ;  the  vexations  of  all  who  suffer  by  their  un- 
certainty ;  the  general  alarm  caused  by  the  existence  of 
your  unknown  and  unrepealed  statutes  ;  the  depravity  of 
those  who  are  corrupted  by  the  associations  into  which 
they  are  forced  by  your  prison  discipline ;  the  unneces- 
sary and  violent  death  of  the  guilty ;  and,  worse  than  all 
this,  legislators  !  the  judicial  murder  of  the  innocent  who 
may  perish  under  the  operation  of  your  sanguinary  lawa 
All  this,  and  more  will  be  laid  to  your  charge  (a),  if  you 
do  not  embrace  the  opportunity  that  is  afforded  to  reform 
them ;  for  the  continuance  of  every  bad  law,  which  we 
have  the  power  to  repeal,  is  equivalent  to  its  enactment. 
Whether  the  mode  of  reform  now  offered  is  the  one  most 
proper  to  be  adopted  is,  with  unfeigned  diffidence,  sub- 
mitted to  the  superior  wisdom  of  the  general  assembly ; 
but  that  some  change  is  necessary,  is  boldly  and  without 
fear  of  contradiction  advanced  as  an  irresistible  conclu- 
sion from  the  view  that  has  been  taken  of  the  state  of 

(a)  "  Lawgivers  should  reflect  that  they  are  immediately,  and  in  effect, 
the  executioners  of  every  fellow-citizen  who  suffers  death  in  oonsequenoe 
of  any  penal  law." — Eden,  Penal  Law, 
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our  penal  jurisprudence.  Of  what  nature  shall  that 
change  be,  and  to  what  extent  shall  it  be  carried,  are 
questions  which  come  now  to  be  considered.  A  repeal  of  all 
the  Spanish  penal  laws,  and  of  such  of  our  own  statutes  as 
throw  any  uncertainty  in  the  construction  of  those  which 
we  choose  to  retain,  would  relieve  us  of  part  of  the  diffi- 
culty ;  but  this  would  be  a  palliative,  and  give  us  only 
a  partial  relief  Other  cases  must  be  provided  for  by 
new  statutes ;  and  what  security  can  we  have,  while  this 
patchwork  system  continues,  that  in  a  few  years  the  same 
or  greater  incongruities  will  not  be  found  in  your  laws  ? 
But  supposing  this  difficulty  to  be  surmounted  or  not  to 
exist,  a  greater  remaina  Where  are  we  to  look  for  our 
rules  and  forms  of  proceeding,  from  the  arrest  to  the 
execution  ?  In  what  statute  are  contained  the  rules  of 
evidence,  and  where  shall  we  find  the  regulations  by 
which  our  penitentiaries  and  other  prisons  are  to  be 
governed  ?  The  Spanish  laws  of  procedure,  if  they  are 
unrepealed,  do  not  fit  our  institutions ;  their  rules  of 
evidence,  we  have  seen,  will  exclude  nearly  all  testimony 
but  that,  forced  from  the  lacerated  limbs  of  a  tortured 
accomplice :  and  their  prison  discipline  we  surely  shall 
not  be  tempted  to  establish.  We  cannot  again  resort  to 
the  concise  but  comprehensive  legislation  formerly  em- 
ployed. We  cannot  refer  to  and  adopt  the  common  or 
any  other  law,  either  en  masse  or  generally,  on  any  given 
branch  of  jurisprudence.  That  door  is  constitutionally 
closed.  No  more  legislation  by  reference.  This  device, 
excusable  from  necessity  (6)  in  the  infancy  of  our  political 
existence,  is  wisely  prohibited  to  our  maturer  under- 
standing.    Representatives  can  no  longer  jeopardize  the 

(b)  The  first  legislative  council — highly  respectable  men,  but  not 
qualified  hy  their  education  or  pursuits  to  the  task  of  legislation — did  all 
that  could  be  expected  from  them.  They  called  to  their  assistance  in 
this  branch  a  gentleman  (James  Workman,  Esq.)  whose  natural  as  well 
as  acquired  powers  eminently  fitted  him  for  the  task,  and  whose  prin- 
ciples and  integrity  always  direct  his  exertion  in  the  public  service.  His 
high  professional  as  well  as  private  character  justified  the  choice.  But 
they  committed  the  great  ei*ror  of  limiting  him  as  to  time.  What  human 
exertion  could  do,  he  performed.     He  could  not,  as  I  know  he  wished, 
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fortunes,  reputations,  and  lives  of  their  constituents  by 
the  use  of  an  unintelligible  phrase ;  they  must  under- 
stand and  express  what  they  mean;  they  naust  do  it 
clearly  and  in  detail.  Foreign  laws  can  no  longer  be 
imported  by  the  package,  or  described  in  the  act  of 
introducing  them  as  goods  are  in  the  bill  of  lading, 
"  contents  unknown;"  but  in  the  imperative  words  of  the 
constitution,  the  general  assembly  ''shall  in  all  cases 
specify  the  several  provisions  of  the  laws  they  may 
enact. " 

On  these  parts  of  the  subject  then — and  they  form 
three-fourths  of  the  system  —the  question  is  reduced  to 
one  of  mere  form.  We  must  have  detailed  laws.  Shall 
they  be  framed  into  codes,  or  dispersed  in  different 
independent  statutes  ?  By  whatever  name  they  may  be 
called,  you  must  enact  rules  and  prescribe  forms ;  you 
must  provide  laws  to  regulate  the  admission  and  weight 
of  testimony,  and  a  plan  for  the  government  of  your 
prisons. 

The  advantages  of  having  these  reduced  to  order, 
under  proper  heads,  and  making  them  component  and 
consistent  parts  of  the  same  system,  are  so  obvious,  the 
state  has  already  derived  so  much  benefit  from  a  similar 
improvement  in  the  civil  branch  of  its  jurisprudence,  that 
it  would  scarcely  seem  necessary  to  say  anything  on  this 
subject ;  but  as  this  part  of  the  plan  has  not  escaped 
censure,  it  may  be  proper  to  offer  a  very  few  and  very 
brief  remarks,  to  show  its  utility. 

Laws,  to  be  obeyed  and  administered,  must  be  known ; 
to  be  known  they  must  be  read ;  to  be  administered  they 
must  be  studied  and  compared.  To  know  them  is  the 
right  of  the  people.  Their  administration  is  the  duty  of 
the  magistrate.  But  that  mode  which  with  the  least 
trouble,  in  the  shortest  time,  and  at  the  least  expense, 

offer  a  complete  system.  All  he  could  give  was  a  general  summary,  and 
a  reference  to  other  laws  for  cases  unprovided  for.  It  is  to  be  regretted 
that  full  scope  was  not  given  to  the  talents  of  this  gentleman;  the 
humbler  exertions  of  those  now  employed  would  have  then  been  rendered 
unnecessary. 
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brings  the  enjoyment  of  this  right  and  the  peribrmance 
of  this  duty  within  the  reach  of  those  to  whom  they  are 
appropriated^  that  mode  is  the  best ;  and  were  two 
systems  submitted  to  our  choice,  we  should,  for  the 
purpose  of  making  a  selection,  only  have  to  compare 
them  and  determine  in  what  degree  they  severally  were 
calculated  to  produce  these  effects.  But  here  the  question 
is  not  which  of  two  systems  is  the  best ;  but  whether  it 
is  better  to  have  a  system  or  none ;  for  there  is  not,  in 
our  present  criminal  legislation,  the  least  appearance  of 
plan  or  arrangement.  Yet  if  this  character  deserves  the 
epithet  which  is  given  by  the  poet,  when  he  calls  it  em- 
phatically "  lucidus  ordoy'  how  can  we  expect  that  the 
necessary  light  will  be  shed  on  our  laws  without  it  ? 

A  representative  is  instructed  by  his  constituents,  or 
led  by  his  own  observation,  to  bring  in  a  biU  to  repress  a 
prevailing  vice.  A  preparatory  step  is  to  know  whether 
it  has  already  attracted  legislative  notice.  To  discover 
this  he  must  examine  all  the  acts  concerning  crimes  and 
punishments,  for  the  titles  of  none  of  them  designate 
the  particular  offence  which  they  forbid.  He,  perhaps, 
finds  a  provision  on  the  subject,  crowded  into  a  section  (a) 
with  others  to  which  it  bears  not  the  least  relation.  But 
has  it  not  been  repealed  or  modified  ?  Another  painful 
search  in  which  he  discovers  a  second  law  (6).  Is  it  con- 
sistent with  or  repugnant  to  the  first  ?  Another  question 
which  he  has  not  the  time,  or  skill,  or  patience  to  resolve ; 
and  he  brings  in  a  third  bill  to  increase  the  doubts  and 
perplexities  of  his  successors. 

(a)  See  the  28th  and  Slat  sections  of  the  act  of  4th  May  1805.  In 
the  first,  breach  of  prison,  taking  a  reward  to  return  stolen  goods,  com- 
pounding felony,  and  conspiracy  to  indict  an  innocent  man,  are  con- 
founded together  in -a  clause  not  longer  than  this  note,  and  all  these 
offences  are  subjected  to  the  same  penalty.  In  the  second,  rioters,  breakers 
of  lerees  and  libellers,  are  most  heterogeneously  mixed. 

(6)  See  the  several  acts  concerning  forgery,  larceny,  burglary,  &c. 
No  reference  is  made  to  them  here  by  title  or  date,  that  the  readers 
of  this  report  may,  in  the  search  for  them,  and  in  the  task  of  reconciling 
them  after  they  are  found,  have  a  small  specimen  of  the  difficulties 
iDMitioned  in  the  text 
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Is  the  task  easier  for  the  magistrate  ?  Called  on,  we 
will  suppose,  to  perform  one  of  the  most  ordinary  functions 
of  his  office,  in  which  he  must  determine  whether  the  law 
requires  him  to  deprive  a  fellow  citizen  of  liberty; 
whether  he  has  a  discretion  to  discharge  him  on  bail,  or 
whether  he  is  bailable  of  right  He  first  consults  the 
digest  of  our  laws  up  to  the  year  1816,  and  in  it  he 
searches  in  vain  for  such  a  title  as  bail.  Under  that  of 
justice  he  finds  something,  but  it  is  only  the  beginning 
of  his  labour.  He  is  there  told  that  if  the  ojffence  be 
"  not  punishable  by  death,  or  not  exclusively  cognizable 
by  the  superior  court,"  that  he  must  take  bail ;  and  after- 
wards in  the  same  section,  that  if  the  offence  be^  punish- 
able by  death,  that  he  must  commit  the  accused.  But 
what  is  to  be  done  with  him  if  the  crime  be  not  punish- 
able in  that  manner,  yet  is  one  of  those  of  which  the 
superior  court  had  exclusive  cognizance,  is  not  said.  He 
cannot  under  this  law  take  bail,  for  it  is  a  case  excepted 
by  the  first  clause.  He  cannot  commit ;  for  the  authority 
is  not  given  by  the  second,  which  is  confined  to  the  two 
cases  of  crimes  punishable  by  death,  and  a  refusal  to  give 
security.  First  difficulty  for  the  magistrate.  He  happens 
to  look  into  the  constitution,  and  he  finds,  ''that  all 
prisoners  shall  be  bailable  by  sufficient  securities  unless 
for  capital  offences ;"  how  shall  he  reconcile  this  with  the 
law,  which  excludes  other  offences,  namely,  those  which 
are  exclusively  cognizable  by  the  superior  court?  Second 
difficulty  for  the  magistrate.  When  these  are  sur- 
mounted, he  must  inquire  what  is  a  capital  offence,  and 
what  offences  are  exclusively  cognizable  by  the  superior 
court?  This  leads  to  an  examination  of  all  the  penal 
statutes.  As  there  is  no  classification,  no  order,  not 
eveu  a  general  index,  he  must  examine  every  law  and 
every  section  of  every  law ;  for,  as  we  have  seen,  our 
statute  offences  are  strangely  associated,  and  there  is 
no  knowing  where  the  provision  he  ^eeks  for  may  be  hid. 
Third  difficulty  for  the  magistrate.  But  we  will  suppose 
him  a  persevering  intelligent  man,  and  that  this  also  is 
conquered     He  has  another  not  less  stubborn  in  his 
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way.  If  the  offence  in  question  is  one  of  those 
enumerated  in  the  act  of  1805^  he  has  to  look  to  the 
common  law  of  England  for  its'  definition,  for  the  rules  of 
evidence  which  he  is  to  take,  and  for  all  those  proceed- 
ings which  are  not  among  those  prescribed  in  the  act.  If 
it  be  an  offence  against  a  statute  of  a  subsequent  date, 
he  has  no  rule,  and  neither  Bum,  nor  Blackstone,  nor 
Coke  himself,  can  tell  him  how  he  is  to  proceed. 

As  to  the  citizen  who  is  neither  representative  nor 
magistrate,  I  need  not  enumerate  the  difficulties  that 
stand  in  his  way,  for  he  never  attempts  their  encounter  ; 
and  it  is  no  bold  assertion  to  say,  that  not  one  in  an 
hundred,  even  in  the  educated  part  of  the  community, 
can,  in  the  nature  of  things,  have  even  a  superficial  know- 
ledge of  the  criminal  laws  by  which  he  is  governed,  and 
which  he  is  expected  to  obey. 

All  these  and  a  thousand  other  evils  might  be  avoided 
by  a  simple  arrangement  of  the  penal  law  under  its  dif- 
ferent heads,  and  in  short  sentences ;  where  every  thing 
required  to  be  known  might  be  found  in  its  place,  and 
might  be  understood  when  it  was  found  ;  where  the  eye 
of  the  legislator  (a)  might,  at  one  comprehensive  glance, 
discover,  from  what  was  done,  what  ought  to  be  supplied^, 
corrected  or  restricted;  where  magistrates  could  find 
simple  directions  for  the  performance  of  their  duty ; 
judges,  in  the  precise  language  of  the  law,  see  the  limits 
and  extent  of  their  discretionary  powers ;  jurors  learn 
how  they  are  to  act,  so  as  neither  to  abuse  nor  surrender 
their  important  privileges ;  citizens  how  to  defend  their 
own  rights  and  protect  those  of  others ;  and  the  whole 
community  acquire  the  knowledge  of  that  which  all  may  at 
some  (6)  time  or  other  have  so  high  an  interest  in  knowing. 

(a)  ''  The  enacting  of  penalties  to  which  a  whole  nation  shall  be  sub- 
ject, ooght  to  be  oalmly  and  maturely  considered,  by  persons  who  know 
what  provisions  the  laws  have  already  made  to  remedy  the  mischief 
complained  o£" — Bl,  Com. 

(P)  The  observations  of  Blackstone,  repeating  and  enlarging  on  what 
was  80  happily  expressed  by  Sir  M.  Foster,  although  frequently  quoted, 
caimot  be  too  often  repeated  for  the  use  of  all  legislators,  who  too  readily 
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The  consideration  of  expense,  too,  though  of  less  im- 
portance than  the  others  which  have  been  urged,  is  not 
without  its  consequence.  Every  session  of  the  legislature 
produces  from  sixty  to  an  hundred  laws ;  three-fourths  of 
them  private  acts ;  and  one  or  two  on  an  average  which 
have  some  bearing  on  the  penal  law.  But  they  are  all 
published  in  the  same  volume ;  so  that  whoever  wishes 
to  possess  the  statutes  on  that  subject  must  go  to  the 
expense  of  a  whole  set  of  the  laws,  and  think  himself  for- 
tunate if  he  can  procure  them,  for  the  greater  part  are 
now  out  of  print ;  and  should  duty  or  inclination  induce 
him  to  wish  for  a  more  perfect  and  not  less  necessary 
knowledge  of  this  branch  of  our  laws,  he  must  procure  a 
conunon  law  Ubrary  at  an  indefinite  expense.  All  this 
could  be  avoided  by  the  adoption  of  a  system  in  which, 
without  trouble  and  at  a  small  expense  of  time  or  money,  the 
whole  penal  law  would  be  placed  within  the  reach  of  all. 

No  one  can  be  blind  to  the  incalculable  advantages  our 
state  has  derived  from  its  civil  code.  Yet  that  code  is 
imperfect,  and  must  necessarily  be  so.  The  endless 
variety  and  ever  changing  nature  of  contracts  and  other 
civil  relations  must  always  make  it  as  difficult  to  frame, 
as  it  must  be  incomplete,  after  the  utmost  care  in  its 
construction.  But  a  penal  code  is  susceptible  of  a  nearer 
approach  to  perfection.     Nothing  being   an  ofience  but 

imagining  themselves  and  their  connexions  beyond  the  reach  of  any 
operation  of  the  criminal  laws,  pay  little  attention  to  the  evils  which 
they  may  produce  to  the  community  at  large.  "  The  knowledge  of  this 
branch  of  jurisprudence,"  says  this  celebrated  commentator,  "  which 
teaches  the  nature,  extent  and  degrees  of  every  crime,  and  adjusts  to  it 
its  adequate  and  necessary  penalty,  is  of  the  utmost  importance  to  every 
individual  in  the  state  ;  for  no  rank  or  elevation  in  life,  no  uprightness 
of  heart,  no  prudence  or  circumspection  of  conduct  should  tempt  a  man 
to  conclude  that  he  may  not  at  some  time  or  other  be  deeply  interested 
in  these  researches.  The  infirmities  of  the  best  among  us,  the  vices  and 
ungovernable  passions  of  others,  the  instability  of  all  human  affairs,  and 
the  numberless  unforeseen  events,  which  the  compass  of  a  day  may  bring 
forth,  will  teach  us,  upon  a  moment's  reflection,  that  to  know  with  pre- 
cision what  the  laws  of  our  country  have  forbidden,  and  the  deplorable 
consequences  to  which  a  wilful  disobedience  may  expose  us,  is  a  matter 
of  universal  concern." — 4.  BL  Cam,  p.  2. 
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doing  that  which  is  forbidden,  or  omitting  to  do  that 
which  is  enjoined  by  the  law  ;  it  follows  that  as  the  law 
can  only  enjoin  or  forbid  by  the  use  of  language,  there 
can  of  necessity  be  nothing  penal  but  that  which  is  not 
only  foreseen,  but  expressed,  by  the  legislature  :  in  other 
words,  that  which  is  contrary  to  written  law ;  and  when- 
ever an  act  is  not  thus  forbidden  or  enjoined,  there  can 
be  no  punishment  for  doing  or  for  omitting  it.  If,  there- 
fore, the  greater  difficulties  of  framing  a  civil  code  have 
been  surmoimted  so  far  as  to  render  it  an  acknowledged 
blessing  to  the  country,  why  should  objections  be  raised 
to  the  easier  operation  of  making  a  written  system  of 
penal  law? 

Other  general  objections,  which  apply  to  any  written 
code  that  could  be  proposed,  have  been  urged,  and  must 
be  answered  before  we  consider  the  particular  provisions 
of  the  system  now  offered.     They  are  : — 

First,  that  it  is  an  innovation,  and  therefore  to  be 
avoided. 

Second,  that  we  suffer  no  inconvenience  from  the  pre- 
sent state  of  our  law. 

Third,  that  it  will  require  much  time  and  trouble  to 
become  acquainted  with  a  new  system. 

Fourth,  that  it  may  be  good  in  theory  but  bad  in 
practice. 

Fifth,  that  the  terms  of  the  new  code  will  require  to 
be  explained  by  judicial  decisions  and  commentaries, 
which  will  produce  the  same  or  a  greater  accumulation  of 
authorities  than  are  now  complained  of  in  the  common  law. 

1.  The  hacknied  objection  against  improvements  that 
they  are  new,  amounts  to  no  more  than  that  they  are 
improvements ;  and  the  fallacy  has  been  so  often  exposed 
that  the  perseverance  of  those  who  still  use  it  is  truly 
wonderful,  and  would  deserve  our  admiration  in  a  better 
cause.  Their  objections  hold  the  very  reverse  of  the 
wise  king  of  Israel's  doctrine,  that  there  is  nothing  new 
under  the  sun.  With  them  everything  is  new,  and  they 
use  the  epithet  as  synonymous  with  bad,  or  at  least  with 
dangerous.     But  the  truth  is,  that  with   us  a  body  of 
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written,  to  the  exclusion  of  traditionary  laws,  is  no  inno* 
vation.     We  had  them  before  the  cession,  and  our  first 
care  afterwards  was  to  provide  them  better  suited  to  our 
circumstances  in  civil  cases.     An  experiment  in  any  of 
the  occult  sciences  is  said  to  be  most  successfully  made, 
when  the  desired  efiects  have  been  produced  under  the 
most  unfavourable   circumstances.      It  is  the  same   in 
legislation,  and  we  may  consider  the  favourable  result  as 
completely  ascertained ;    for  our   experiment  has  been 
thus  made.   It  has  succeeded  in  the  most  difficult  branch; 
succeeded  under  every  disadvantage  of  imperfect  execu- 
tion, and  in  opposition  to  professional  and  national  pre- 
judices; succeeded,  too,  so  completely,  as  to  silence  every 
objection  to  the  measure  itself,  and  leaving  none  but  to 
some  of  the  details  which  more   mature  revision  may 
remove.     This,  then,  is  no  further  an  innovation,  than  as 
it  applies  the  same  remedy  that  has  succeeded  in  the 
complex  case  of  the   civil,  to  the   simpler  one  of  the 
criminal  department     It  is,  on  the  contrary,  the  removal 
of  one  which  was  formerly  made — ^the  mischievous  and 
dangerous   reference   to  a  foreign  and  unwritten  code ; 
and,  indeed,  there   can   be   no  change  which  does  not 
destroy  something  that  was  itself,  when  first  introduced, 
an  innovation. 

The  truth  is,  that  by  repeating  a  word  or  a  phrase  very 
frequently,  and  using  it  always  in  a  bad  sense,  an  inde- 
finite idea  of  evil  gets  attached  to  it,  which  makes  it  a 
very  convenient  instrument  in  the  hands  of  those  who 
axe  at  a  loss  for  more  legitimate  weapoDB  in  argument 
This  is  the  case  with  the  word  in  question ;  and  many 
excellent  measures  have  been  defeated  merely  by  repeat- 
ing it,  accompanied  by  some  gesture  of  disapprobation, 
and  reinforced  sometimes  by  the  sage  observation  of 
"  good  in  theory  but  bad  in  practice,"  a  phrase  of  equal 
import,  which  we  shall  presently  analyse.  In  the  mean- 
time it  is  put  to  the  recollection  of  every  member  of  the 
honourable  body  to  whom  this  report  is  addressed, 
whether  these  precise  words  have  not  frequently  been 
used  as  objections  to  the  measure  now  proposed  ? 
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If  the  objection  were  that  it  is  a  bad  or  a  dangerous 
innovation,  its  merits  would  immediately  come  under 
discussion ;  and  this  ought  to  be  the  object  of  every  one 
who  proposes  a  change.  Of  this  he  would  have  no  right 
to  complain ;  and  the  question  ought  to  be  so  stated  as 
to  throw  upon  him  the  burthen  of  showing  the  expe- 
diency and  practicabihty  of  the  measure  he  advocates ; 
for  there  is  no  doubt  that  every  change  of  laws,  or  the 
manner  of  administering  them,  must  be  attended  with 
some  inconvenience,  and  is,  therefore,  to  be  avoided. 
And  he  is  justly  to  be  reproached  as  an  idle  or  mis- 
chievous pretender,  who  proposes  any  change  without 
being  able  to  show,  not  only  that  it  would  be  useful  if 
adopted,  but  that  it  is  practicable,  and  that  its  advan- 
tages will  more  than  compensate  the  evils  of  the 
operation.  But  he  has  a  right  to  expect  that  a  good  and 
necessary  measure  will  not  be  rejected  on  the  vague 
charge  of  innovation,  which,  being  strictly  true  as  applied 
to  every  change,  cannot  be  denied,  and  is  hurtful  only 
from  the  improper  meaning  aflixed  to  the  term  (a). 

2.  The  next  general  objection  is,  that  there  is  no 
necessity  for  a  change ;  the  peace  of  the  state  is  as  well 
preserved  as  that  of  any  other  in  the  union ;  crimes  are 
not  more  frequent ;  justice  is  well  administered;  and  if 
any  evils  should  result  from  our  present  system,  it  will 
be  time  enough  to  correct  them  when  they  arise.  How 
much  of  truth  there  is  in  the  allegations  by  which  this 

(a)  The  man  who  has  thrown  more  light  on  the  science  of  legislation 
than  any  other  in  ancient  or  modem  times,  speaking  of  this  kind  of 
objection  sajs,  '^  a  few  words  then  are  necessary  to  strip  the  mask  from 
this  fallacy :  no  specific  mischief,  as  likely  to  result  from  the  specific 
measure,  is  alleged ;  if  it  were,  the  argument  would  not  belong  to  this 
head.  What  is  alleged  is  nothing  more  than  that  mischief,  without 
r^iard  to  the  amount,  would  be  among  the  results  of  this  measure.  But 
this  is  no  more  than  can  be  said  of  every  legislative  measure  that  ever 
did  or  ever  can  pass.  If  then  it  be  to  be  ranked  with  arguments,  it  is 
an  argument  that  involves,  in  one  common  condemnation,  all  political 
measures  whatsoever,  past,  present,  and  to  come ;  it  passes  condemnation 
on  whatsoever  in  this  way  ever  has  been  or  ever  can  be  done,  in  all 
places  as  well  as  |dl  times." — Bentham'a  Book  of  FaUaciea, 


156  INTRODUCTORY   REPORT   TO 

objection  is  supported  may  be  determined  by  referring 

to  a  former  part  of  this  report,  in  which  the  present 
state  of  our  criminal  jurisprudence  is  detailed.  No 
comparison  can  with  justice  be  made  between  the  situa- 
tion of  other  states  in  this  respect  and  ours.  With  them 
the  common  law  is  indigenous;  they  have  grown  up 
under  it,  and  modified  it  to  their  wants  and  conveniencea 
They  have  not  the  embarrassment  arising:  from  the  laws 
of  foreign  countries  unrepealed  amon^  them.  Their 
people  speak  all  the  same  language,  and  are  familiar 
with  all  the  technicalities  of  the  law.  Yet  without  these 
pressing  inducements,  many  of  them  have  reduced  their 
criminal  code  into  something  like  system.  A  large 
majority  of  them  have  adopted  the  penitentiary  plan, 
and  have  given  their  laws  the  shape  it  requires ;  and  the 
legislature  of  one  of  the  largest  and  most  influential 
among  them  is  now  occupied  with  the  revisal  of  all 
their  laws,  including  the  criminal  code,  and  throwing 
them  into  a  methodical  form.  But  whatever  be  the 
comparative  situation  of  ours  with  other  states,  as  to  the 
condition  of  their  penal  laws,  we  know  that  ours  are 
extremely  defective ;  and  although  the  body  politic  can 
move  on  in  spite  of  these  defects ;  although  anarchy 
does  not  reign,  and  the  laws,  bad  as  they  are,  curb 
offences  in  some  degree,  we  should  scarcely  be  justified 
to  ourselves,  to  our  country,  or  to  our  God,  for  neg- 
lecting the  means  in  our  power  to  remedy  the  existing 
and  prevent  the  future  mischief  of  a  system  so  ex- 
tremely defective  as  our  own.  The  suggestion  that  all 
must  be  right  because  we  do  not  see  and  feel  the  evil  in 
our  own  persons,  creates  a  fallacious  security,  and,  it 
may  be,  a  fatal  one.  If  it  were  true  that  no  evil  has  yet 
arisen  from  the  effects  of  a  system  which  we  see  must 
eventually  produce  it,  we  should  bless  God,  and  hasten, 
before  it  is  too  late,  to  prevent  those  ills  which  we  cannot 
compensate  after  they  have  been  suffered.  To  defer  it 
is  as  wise  as  to  wait  until  some  traveller  has  been  lost  in 
the  torrent  that  crosses  the  way,  before  we  build  a  bridge 
to  pass  it. 
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But  is  it  true  that  no  evil  is  already  felt  ?  Is  it  only 
to  prevent  future,  not  to  remove  present  mischief  that 
we  are  called  on  to  legislate  ?  To  answer  these  questions 
we  must  look  to  the  general  operation  of  our  laws  on  the 
character  and  morals  of  the  whole  community  as  well  as 
to  their  particular  application.  Nothing  in  a  free  govern- 
ment can  be  a  worse  symptom  than  an  indifference  to  bad 
laws,  because  we  do  not  suffer  by  their  immediate  opera- 
tion. In  the  people  it  evinces  a  selfish  feeling,  a  care- 
lessness of  the  welfare  of  others,  and  an  insensibility  to 
public  good,  destructive  of  every  patriotic  sentiment. 
This  dangerous  apathy  is  created  and  fostered  by  suf- 
fering the  existence  of  impolitic  or  oppressive  laws, 
although  circumstances  may  not  have  called  for  their 
application.  We  become  familiar  with  them,  and  learn 
to  consider  as  innocent  that  from  which  we  feel  no  pre- 
sent inconvenience ;  and,  presently,  as  necessary  that 
which  has  so  long  continued ;  and  when,  in  evil  times, 
these  instruments,  ready  fashioned  for  the  hand  of  op- 
pression, are  brought  into  operation,  it  is  illegal  to  resist, 
and  we  know  not  how  to  avoid  the  stroke.  But  in  a 
community  such  as  ours,  there  will  always  be  a  large 
proportion  who  have  understanding  enough  to  see  and 
fear  the  danger.  To  those  this  apprehension  is  a  con- 
tinued evil,  attended  with  the  humiliating  sensation  of 
having  life,  liberty,  reputation,  or  property  at  the  dispo- 
sition of  another  (a),  which  must  always  be  more  or  less 

(a)  In  some  memoir  of  the  reign  of  Louis  XV.  we  read  of  a  courtier 
wboee  duties  called  him  very  frequently  about  the  person  of  the  monarch 
with  whom  he  was  a  kind  of  favourite ;  but  far  from  enjoying  this  dis- 
tinction with  pleasure,  he  was  observed  always  to  be  extremely  agitated 
in  the  royal  presence.  On  being  asked  by  a  friend  to  account  for  this 
feeling,  he  said,  "  I  have  indeed  every  reason  to  be  satisfied  with  my 
treatment ;  but  whenever  I  am  in  company  with  the  king,  I  cannot 
avoid  saying  to  myself,  there  stands  a  man  who  whenever  he  pleases  may 
chop  off  my  head  or  bury  me  alive  in  the  Bastile.  Judge  whether  with 
theue  reflections  I  can  be  happy."  The  existence  of  bad  laws  must  have 
the  same  effect  upon  every  considerate  citizen,  that  the  presence  of  his 
master  produced  on  the  disturbed  faculties  of  the  courtier.  The  sword, 
though  it  never  fell,  destroyed  the  festivity  of  Damocles. 
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the  case  under  any  but  a  good  system  of  penal  lawa 
There  is,  then,  evil,  positive  evil,  the  evil  of  political 
degradation  or  constant  apprehension,  even  though  the 
laws  should  never  be  executed.  But  that  is  not  the 
case ;  they  have  a  general,  active,  and  most  pernicious 
operation  ;  one  that  never  for  a  moment  ceases,  and  for 
the  continuance  of  which  every  legislature  that  meets 
incurs  a  most  awful  responsibility.  The  only  punish- 
ments, with  the  exception  of  death  (a),  now  inflicted,  are 
fine  and  imprisonment.  To  some  crimes  the  law  adds 
hard  labour ;  but  as  no  means  are  provided  for  inflicting 
this  punishment,  the  only  confinement  that  is  sufiered  is 
one  of  idleness,  debauchery,  and  vicious  association.  Of 
all  punishments  this  is  the  most  unequal  and  most  in- 
jurious to  society  and  to  the  individual.  As  this  subject 
will  be  fully  discussed  in  the  preliminary  report  on  the 
Code  of  Prison  Discipline,  it  is  not  'now  intended  to 
enter  into  the  reasons  which  conclusively  show  that  the 
laws  which  permit  or  direct  the  indiscriminate  associa- 
tion of  the  innocent  with  the  guilty,  before  trial,  and '  of 
those  affected  with  different  degrees  of  guilt,  after  con- 
demnation, are  themselves  the  great  causes  of  the  de- 
pravity which  they  profess  to  punish.  Such  laws  are 
ours ;  such  are  and  always  will  be  their  effects ;  and  you, 
legislators  I  you  have  collectively  the  power  to  remove 
this  evil,  to  repeal  these  laws,  to  replace  them  by  those 
which  are  better — worse  you  can  scarcely  substitute. 
Each  of  you,  individually,  may  cast  off*  the  responsibility 
of  their  continuance,  by  an  earnest,  sincere  resolve  to 
adopt  what  is  good  and  amend  what  is  erroneous  in  the 
system  that  is  proposed ;  and  by  rejecting  with  disdain 
the  false,  and  fallacious,  and  dangerous  lullaby  that  is 
sung  to  your  consciences,  that  all  is  well.  All  is  not 
well  !  The  general  operation  of  your  laws  destroys  the 
morals  of  the  people,  saps  the  foundation  of  your  liberty, 

(a)  Whipping  maintains,  as  we  have  seen,  an  existence  of  doubtfal 
authority  on  the  statute  book,  and  the  pillory  is  prescribed  as  a  specific 
against  the  disorder  of  one  offence  only ;  neither,  however,  have,  I  believe, 
been  administered  of  late  years. 
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and  is  calculated  to  spread  general  alarm.  By  their  par- 
ticular operation,  they  endanger  the  safety  of  the  inno- 
cent and  favour  the  escape  of  the  guilty.  These  last 
characteristics  will  be  made  more  apparent  in  considering 
the  particiilar  provisions  of  the  different  codes,  more 
especially  that  of  procedure.  Here  it  will  be  sufficient 
to  indicate  that  the  severity  of  some  of  your  penalties, 
disproportioned  to  the  offence,  and  repugnant  to  the 
feelings  of  the  people,  always  have  and  always  will 
induce  witnesses  to  avoid  prosecuting,  jurors  to  acquit 
against  evidence,  judges  to  recommend  to  undeserved 
clemency,  and  the  pardoning  power  to  be  indiscreetly 
exercised :  that  the  law  which  has  been  prescribed  for 
criminal  proceedings,  in  certain  cases,  by  legislative 
authority,  and  adopted  without  any  authority  at  all  in 
others,  is  eminently  calculated  for  the  escape  of  the 
guilty,  by  the  numerous  objections  which  it  admits  to  the 
forms  of  proceedings :  that  if  instances  are  not  produced 
to  you  of  individuals  suffering  innocently,  you  are  not, 
from  thence,  to  conclude  that  such  cases  do  not  exist ; 
for  no  act  being  guilt,  but  one  that  is  intended  to  be 
forbidden  by  the  law,  whenever  that  is  so  ambiguous,  or 
its  definition  so  loose,  as  to  render  it  doubtful  whether 
one  act  or  another  comes  within  its  intent,  the  chances 
— why  is  it  necessary  to  use  this  term  in  speaking  of 
that  which  ought  to  exhibit  moral  ceHainty  ? — the 
chances  of  a  decision  in  accordance  with,  or  contrary  to 
the  meaning  of  the  legislator  are  equal,  and  of  course  it 
is  as  probable  that  the  penalty  may  fall  on  the  head  of 
the  innocent,  as  of  the  guilty  (a) :  and,  finally,  that  the 

(a)  The  organizatioa  of  our  criminal  courts  gives  a  good  reasoa  why 
iostanoes  of  erroneous  decisions  cannot  be  produced.  There  is  no  legal 
mode  of  examining  them — no  review  ! — no  appeal !  Eight  independent 
judges,  each  gives  his  own  construction  on  a  mass  of  laws,  the  most  liable 
to  misconstruction,  without  any  means  of  comparing  or  i*econciling  them. 
The  reporter  has  not  ventured  to  propose  in  this  system  a  remedy  for 
this  most  flagrant  evil.  He  once  proposed  it,  and  the  bill  is  on  the 
legislative  files.  The  doable  influence  that  defeated  it,  is  still  in  force. 
It  exists  in  human  nature.  Few  men  like  to  have  their  errors  exposed, 
and  as  few  like  the  trouble  of  correcting  those  of  others,  without  addi- 
tional compensation. 
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innocent  are  made  guilty,  and  the  guilty  become  more 
depraved,  and  both  suffer  incalculable  moral  and  physical 
evil  by  their  indiscriminate  (a)  confinement. 

3.  But  we  are  also  told,  that  the  introduction  of  a 
new  system  will  be  attended  \\4th  trouble  and  expense  : 
trouble  to  learn  its  provisions ;  expense  to  carry  it  into 
effect.  Of  this  there  is  not  the  least  doubt.  All  laws 
that  ever  were  or  ever  will  be  made  are  liable  to  this 
objection.  But  whatever  trouble  they  give  in  learning 
them,  or  whatever  sum  they  cost  in  making,  we  must 
have  laws  ;  and  if  we  are  wise,  we  must  have  good  lawa 
If  those  which  now  govern  us  are  good,  he  would  be 
mad,  or  worse,  who  should  propose  to  change  them. 
The  first  question,  then,  is  one  that  has  already  been 
discussed,  are  our  present  penal  laws  good  or  bad  ? 
Their  defects  have  been  shown.  No  man  who  has 
considered  the  subject,  can  call  ours  a  good  system. 
But  as  good  and  bad  are  relative  terms,  the  present 
laws  not  being  perfectly  bad,  nor  any  that  can  be  offered 
to  replace  them  perfectly  good,  our  inquiry  is  reduced  to 
one  of  expediency.  We  must  compare  the  present  state 
of  things,  its  advantages  and  evils,  with  those  of  the 
system  that  is  proposed,  and  as  the  scale  preponderates, 
decide  to  remain  as  we  are,  or  to  adopt  this  or  some 
other  code  in  its  stead.  The  materials  for  forming  the 
first  part  of  this  judgment  are  already  before  you.  The 
evils  of  our  present  laws  have  been  exhibited  ;  and  if  the 
advantages  have  not  been  displayed  with  equal  care,  it  is 
because  all  that  has  been  thought  good  in  the  excellent 
materials  which  are  found  in  its  composition,  have  been 
used  in  the  construction  of  the  new  system  that  is  offered 
to  replace  it.  Another  part  of  the  operation,  the  con- 
sideration of  the  advantages  and  defects  of  the  new 
system,  must  necessarily  be  deferred  until  we  enter  on 
the  detail  of  its  provisions. 

(a)  This  is  not  a  repetition,  although  the  enormity  of  the  evil  would 
excuse  its  being  brought  frequently  to  notice.  When  formerly  mentioned, 
it  was  to  show  its  general  demoralizing  effects  on  the  whole  community. 
Here  it  is  enumerated  as  one  of  the  causes  of  individual  suffering. 
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To  dispose  of  the  present  objection,  we  will,  first, 
consider  the  evils  attendant  on  every  change  that  may- 
be proposed,  and  compare  them  with  those  which  we 
now  suflFer,  or  must  expect  as  inevitable,  from  a  con- 
tinuance in  our  present  state. 

First,  the  prominent  objection  of  the  trouble  and 
inconvenience  of  learning  a  new  system.  To  give  any 
weight  whatever  to  this  reason,  we  must  suppose  a  state 
of  things  which  does  not  exist ;  we  must  suppose  that 
the  present  laws  are  known — known  to  those  who  are  to 
obey,  as  well  as  to  those  who  administer  them  ;  because, 
in  all  evils  in  government,  it  is  amongst  the  greatest,  that 
the  laws,  particularly  the  penal  laws,  should  be  a  mystery 
to  the  people,  and  the  knowledge  of  them  confined  to 
certain  designated  classes  or  descriptions  of  men.  They 
invariably  make  a  property  of  them  in  the  strictest  sense 
of  the  word  ;  a  property  that  must  be  paid  for,  whenever 
it  is  wanted  for  use  ;  and,  like  other  articles  of  commerce, 
is  not  always  sold  in  a  pure  unsophisticated  state ;  and 
the  unfortunate  purchaser  of  the  adulterated  commodity 
has  no  means  of  determining  whether  it  be  good  or  bad, 
until  he  has  incurred  some  loss,  or  made  himself  liable  to 
some  penalty  by  trusting  to  it.  And,  to  carry  on  the 
metaphor,  the  seller  himself  may  have  been  equally 
deceived  in  them,  for  a  written  code  is  the  only  pubUc 
inspection  oflSce  at  which  the  stamp  of  authority  is  given 
to  legal  opinions,  and  by  a  reference  to  which  their 
correctness  may  be  tested.  But  it  has  been  shown  — it 
is  believed  to  demonstration — that  with  a  very  considerable 
portion  of  its  penal  laws,  three-fourths  of  the  people  of 
this  state  cannot,  in  the  nature  of  things,  be  acquainted  ; 
that  the  other  fourth  can  know  it  but  partially;  and  to 
any  one  who  has  attended  our  courts,  it  must  be  evident, 
from  the  number  of  contradictory  cases  and  authorities 
cited,  sometimes  on  the  simplest  points  (a),  that  even 

(a)  For  proof  of  ibis  assertion,  if  any  be  wanted,  open  at  random  any 
report  of  a  criminal  trial  at  common  law.  In  the  case  already  referred 
to,  of  the  Territory  v.  Barran,  fourteen  cases  were  arrayed  on  the  one 
side,  and  were  met  by  an  equal  force  of  fourteen  on  the  other ;  each  of 
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those  who  have  made  it  the  studj  of  their  lives  to 
expound  these  laws,  and  those  whose  daty  it  is  to  apply 
them,  are  not  yet  masters  of  their  provisions^  Each 
advocate  relies  on  his  own  authority ,  and  the  jndg^ 
perliapB,  decides  according  to  a  third. 

The  present  law,  then,  is  wholly  unknown  in  some  of 
its  essential  parts  to.  a  large  majority  of  the  pec^ile, 
because  those  parts  ^re  either  not  written  at  ^all,  or 
written  in  a  language  that  is  not  understood  :  and,  to  say 
no  more,   it    is   not  perfectly  known  to  those  who 


th'jni  eqaally  law,  becauae  each  was  pronounced  by  Sir  William  Black- 
stoneV  living  oracles ;  and  yet  fourteen  of  them  must  have  been  £ilse,  jf 
the  other  fourteen  were  true. 

In  another  case,  the  offence  was,  in  the  indictment,  statod  to  liaTe 
been  committed  **  in  the  city  of  New  Orleans,"  which  we  all  know  to  be 
in  the  First  District ;  and  lest  that  might  be  forgotten,  the  words  ^  ^iw9i 
District "  were  put  in  the  margin.  A  conviction  took  place  on  this  in- 
dictment ;  but  a  motion  was  made  to  arrest  this  judgment,  because  the 
wordH  **in  the  district  aforesaid^*  were  not  inserted  after  the  words 
''  New  Orleans."  Twenty  authorities,  equally  conclusive,  were  cited  on 
this  im[>ortant  question.  And  it  was  decided,  that  the  words  wei» 
necessary ;  and  the  defendant,  although  found  guilty,  escaped  punish- 
ment. Will  this  decision  be  a  rule  in  future  cases  ?  To  use  a  favourite 
phrase  to  express  judicial  legislation,  does  it  settle  the  law  ?  The  general 
asBembly  may  judge  from  the  following  statement : 

In  the  case  of  the  Seven  Bishops,  three  judges  decided  that  surety  df 
the  peace  might  be  required  in  the  case  of  a  libel.  One  judge  dissented. 
— In  the  case  of  John  Wilkes,  Lord  Camden,  in  declaring  the  opinion 
of  the  court,  according  to  the  report,  says,  that  the  dissenting  judge 
(Powell)  was  the  only  honest  man  of  the  four,  and  subscribes  to  his 
opinion,  declaring  that  "  it  is  absurd  to  require  surety  of  the  peace  or 
bail  in  the  case  of  a  libellous  suit." 

In  the  case  of  Nugent,  the  superior  court  of  the  territory  of  Orleans^ 
decided  contrary  to  the  opinion  of  the  court,  as  declared  by  Lord 
Camden,  and  required  the  defendant  to  give  security  for  his  good 
behaviour.  What  has  been  decided  in  the  eight  several  independent 
courts  of  ciiminal  jurisdiction,  since  that  time,  I  cannot  say.  What  sides 
thoy  have  taken  between  Lord  Camden  and  Judge  Martin,  I  cannot 
pretend  to  know.  But  I  ought  to  add,  that  one  reason  alleged  for  not 
subscribing  to  the  opinion  of  his  lordship,  was,  that  it  was  believed  to 
be  inaccurately  reported,  thereby  adding  the  high  authority  of  our  own 
judiciary,  to  the  support  of  what  I  have  said,  as  to  this  source  of  uncer- 
tainty in  the  English  law — an  uncertainty  not  theoretically  feai«d,  but 
practically  felt  in  forming  the  decision  just  quoted. 
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paid  (a)  to  explain  and  administer  it  Here  the  proposed 
system  has  a  decided  advantage ;  for  it  retains  almost 
all  that  is  now  known,  and  renders  that  accessible  which 
could  not  be  approached  before.  It  can  be  read  in  the 
language  of  the  reader.  It  can  be  read  in  one  book, 
without  being  obliged  to  have  recourse  to  a  hundred. 
Its  terms  are  simple  and  intelligible,  or  are  made  so  by 
explanation.  It  is  methodized,  and  the  part  that  is 
required,  may  be  found  without  trouble.  If  it  is 
adopted,  the  law  no  longer  is  a  snare  for  the  unwary ; 
all  its  penalties  are  exposed ;  whoever  incurs  them  must 
do  it  wilfully ;  the  good  citizen  clothes  himself  in  their 
protection,  for  they  teach  him  all  his  rights  and  all  his 
duties ;  the  knave  knows  and  fears  them,  for  he  sees 
that  they  cannot  be  evaded  nor  broken  with  impunity ; 
the  diligent  may  easily  acquire  a  knowledge  of  all  their 
contents ;  the  more  negligent  knows  where  the  provisions 
that  suit  his  immediate  occasions  are  to  be  found  when 
they  may  be  wanted,  and  no  one  will  have  occasion  to 
pay  another  for  expounding  laws,  which,  being  intended 
for  general  use,  are  suited  to  the  capacities  of  all.  These 
will  be  the  effects  of  a  good  system.  Nearly  the  reverse 
is  experienced  under  the  present.  And  I  think  it  may 
safely  be  asserted,  that  less  time  will  be  required  to 
obtain  a  perfect  knowledge  of  any  law  that  is  reduced  to 
writing,  and  framed  with  a  tolerable  attention  to  clearness 
and  method,  than  will  be  necessary  to  learn  that  part  of 
those  which  now  govern  us  which  is  imknown  even  to 
its  professors.  But  should  it  be  conceded  that  this  sup- 
position is  unfounded,  and  that  greater  trouble  would  be 
required   than   is   supposed,    to    master   the   differenced 

(a)  Any  reflection  derogatory  to  the  learning,  ability,  or  integrity  of 
the  ref.pectable  judges  and  other  magistrates,  who  administer  our  criminal 
law,  would  be  so  unbecoming,  not  to  say  unjust  and  disrespectful,  that  it 
is  hoped  nothing  of  this  kind  will  be  understood  by  the  report,  or  im- 
puted to  its  author.  What  is  meant  by  this,  and  similar  observations 
in  this  work,  is,  that  the  laws  themselves  are  in  such  a  state,  composed  of 
Buch  heterogeneous  materials,  drawn  from  such  obscure  sources,  and  so 
confusedly  put  together,  that  it  is  impossible  for  the  most  assiduous 
application  and  the  quickest  apprehension  to  master  them. 
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between  the  old  and  the  new  system,  for  those  who 
have  studied  the  former,  yet  this  can  apply  only  to 
ourselves,  to  those  who  are  now  on  the  stage  of  public 
life.  But  those  who  are  just  about  to  take  their  places 
there ;  the  countless  succession  of  legislators,  judges, 
advocates,  magistrates  and  officers,  who  are  to  replace 
them  ! — the  multitude  even  in  the  present  day,  who 
have  not  yet  studied  the  present  laws,  but  who  are 
bound  to  obey  them  ! — ^the  millions  who  are  to  foUow 
them  in  the  lapse  of  those  ages  which  every  good  citizen 
must  wish  his  country  and  its  institutions  to  endure  I — is 
the  curse  of  bad  laws,  and  the  odious  and  painful  task  of 
learning  them,  to  be  entailed  on  these  for  ever,  to  save 
ourselves  the  task  of  a  few  days  or  weeks*  mental  applica- 
tion ?  But  this  inconvenience,  whatever  be  its  amount, 
cannot  be  avoided.  The  new  system  must  be  studied. 
It  cannot  be  rejected  without  examining  and  weighing 
its  provisions  ;  and  if  in  performing  this  duty,  those  who 
study  it  to  find  out  defects  and  objections,  would  give 
but  half  the  care  in  amending  what  is  wrong,  or  pointing 
out  and  advocating  what  is  right,  we  should  hear  no 
more  of  their  objections  to  adopting  it.  This  argument 
is  addressed  to  enlightened  legislators,  who  know  that 
their  labours  are  not  to  be  confined  to  the  ephemeral 
operation  of  the  present  day.  To  those  upright  magis- 
trates who  are  ever  ready  to  sacrifice  then-  personal 
convenience  to  the  permanent  good  of  their  country ;  to 
the  high-minded  members  of  an  honourable  profession, 
who  cannot  but  see  the  uncertainties  and  incongruities  of 
our  present  laws,  and  who  would  scorn  to  make  public 
evil  contribute  to  their  private  good  :  these  classes 
comprise  generally  all  who,  having  any  knowledge  of 
the  system  now  in  force,  would  find  some  little  pajrt  of 
that  knowledge  useless  by  the  introduction  of  a  new  one; 
and  to  either  of  these  it  would  be  insulting  to  express  a 
doubt  of  their  readiness  to  devote  the  time  necessary  for 
this  new  study;  or  that  they  would  for  a  moment  put  in 
competition  a  trifling  and  temporary  personal  inconveni- 
ence with  a  lasting  and  important  benefit  to  their  country. 
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It  must  be  observed,  that  I  am  now  answering  the 
objection  of  trouble  and  inconvenience  only,  as  applic- 
able to  any  change ;  and  that,  therefore,  it  is  permitted 
to  consider  the  change  as  an  advantageous  one ;  for  it 
will  most  readily  be  conceded,  that  neither  trouble  nor 
expense  ought  to  be  incurred  for  replacing  a  bad  system 
by  one  that  is  not  better. 

The    arguments    on   this   head    have    hitherto    been 
based  on  an  assumption  that  we  had  a  choice  either  to 
remain  as  we  are,  or  to  change  ;  but  if  the  facts  already 
stated  are  true,  and  the  deductions  from  them  are  correct, 
there   is  an   absolute   necessity   for   the   change.      The 
Spanish  laws  must  be  abrogated  :  the   incongruities  in 
your  own  must  be  corrected  :  rules  must  be  provided  for 
defining,  prosecuting  and  trying  the  offences   not   enu- 
merated in  the  act  of  1 8 05  :  and  a  penitentiary  must  be  pro- 
vided and  laws  must  be  made  for  regulating  its  discipline, 
or  else  some  other  mode  of  punishment  must  be  substi- 
tuted for  the  one  to  which  the  criminal  is  sentenced,  but 
which  there  are  no  means  to  enforce.     There  is  a  moral 
obligation    to  do  this.     No    part  of  it   can  be  omitted, 
consistently  with  the  first  duties  which  representatives 
owe  to  their  constituents.     There  is  a  necessity  for  all 
this  and  more  ;    unless  we  choose  to  abandon  the    high 
station  on  which  so  lately  we  were  placed  by  the  resolu- 
tions of  your  predecessors ;  unless,  without  motive  and 
contrary  to  duty,  and  interest,  and  reputation,  we  recede 
in  the  path  of  improvement  which   we  ourselves   have 
traced,  while  others,  to  whom  we  led  the  way,  advance ; 
unless,  after  having  received  by  anticipation  the  prize  in 
the  race  of  reform,  we  sullenly  refuse  to  proceed,  and 
suffer  other  nations  to  snatch  it  from  our  hands ;  unless  we 
cease  to  be  intelligent,  great,  enlightened  and  free ;  cease, 
in  short,  to  be  ourselves,  and  become  what  Louisianians 
never  can   be,   regardless   of  national    honour,    careless 
of   the    reputation    they    have    acquired,   insensible    to 
their  own  interest  and  the  happiness  of  their  posterity ; 
a  physical  as  well  as  a  moral  impossibility !     For  nature 
must  counteract  her  own  work,  must  take  away  the  high 
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sentiments  of  honour  and  patriotism  which  she  has  infused 
in  the  minds  of  my  fellow  citizens,  before  they  can  submit 
to  anything  that  shall  derogate  from  the  reputation  they 
have  acquired,  or  be  induced  to  renounce  any  undertaking 
that  promises  future  glory  and  happiness  to  their  country. 

Therefore  whatever  be  the  trouble,  whatever  the 
expense  of  the  measure,  it  must  be  incurred.  But  the 
opposers  of  the  system  overrate  both.  The  one  has 
already  been  considered.  It  has  been  shown  to  be  con- 
verted into  facility,  as  to  those  who  have  not  yet  acquired 
a  knowledge  of  our  laws ;  and  as  to  those  who  have,  it  is 
believed  that  little  of  their  former  acquirement  will  prove 
useless,  as  the  system  will  be  found  to  contain  all  those 
good  provisions  of  the  old  law,  which  are  familiar  to  them, 
with  no  other  alteration  than  was  required  for  the  arrange- 
ment of  the  work ;  nothing  omitted  but  what  they  would 
not  wish  to  remember :  nothing  added  but  that  which 
was  necessary  to  enforce  the  great  principle  on  which 
this  branch  of  jurisprudence  ought  to  rest ;  and  if  the 
earnest  endeavours  of  the  reporter  have  not  failed,  they 
will  find  at  least  some  order,  precision  and  conciseness 
introduced,  which  cannot  fail  to  facilitate  study,  aid  the 
memory  and  lessen  the  difficulty  of  reference  in  the  same 
degree  that  the  confusion,  ambiguity  and  prolixity  which 
now  characterize  our  laws  render  these  operations  difficult. 
The  expense,  as  I  shall  now  proceed  to  show,  although 
nominally  of  large  amount,  is  yet  balanced  by  so  many 
advantages,  even  in  a  pecuniary  view,  as  to  merit  little 
consideration,  and  none  at  all  when  it  is  compared  with 
the  least  of  the  evils  attending  our  present  state,  or  of 
those  greater  evils  to  which  they  inevitably  lead. 

The  principal  expense  attending  the  reform,  will  be  the 
establishment  of  the  different  prisons,  recommended  in  the 
fourth  code.  A  schedule  to  this  report,  containing  the 
probable  cost  of  erecting  those  buildings,  with  the  salaries 
of  the  officers  and  attendants ;  the  expense  of  food  and 
clothing  for  the  prisoners,  and  all  the  other  articles  of 
outlay  calculated  on  the  most  ex.tensive  scale  that  can  be 
required,  will   show,  when  compared  with  the  present 
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expended^  mUish  better  tkM  any  al^ument,  what  additional 
bwddn  niust  bfe  bcxme  h^  the  funds  of  the  state ;   the 
Dfbderate  amount  of  which  Will  astonish  those  who  have 
not    calculated    the   difference    between    maintaining   a 
p^idoner  j  in  idleness^  or  obliging  him  to  labour  for  his 
subsistence  ;  for  it  will  be  found  that  the  saving  made  by 
the  latter  mode  of  treatment,  calculated  on  two  hundred 
prisoners,  will  very*  nearly  pay  the  interest  of  the  first 
expenditure  required  for  all  the  proposed  establishments. 
It  IS  true  the  sum  required  must  be  advanced  by  the 
state  :     but  if  their  present  *  funds  are  relieved  to  the 
amount  of  the  interest  of  'that  stun/  the  oiily  present  in- 
convenience is  the  opening  a  loan  for  the  principal  sum, 
to  be  repaid  at  a  future  day.     Before  which  time  the  next 
and  most  important  pecuniary  saving  to  the  state,  in  the 
diminution  and  preventionof  crime,  will  more  than  enable 
the  next  generation  to  pay  it ;  for  it  can  be  shown  as 
nearly  to  demonstration  as  the  subject  is  capable  of,  that 
every  juvenile  vagrant  or  ofiender  that  you  educate  and 
reform,  is  on  an  average  a  saving  to  the  state  treasury  of 
more  than  two  thousand  dollars  (a),  which  would  be  ex- 
pended under  your  present  system  in  the  expenses  of  re- 
peated convictions  and  maintenance  during  his  successive 
confinements ;  while  there  is  no  calculating  the  unequal 
tax  that  he  levies  upon  particular  citizens  by  his  depreda- 
tions.    This   subject  will  be  resumed  and    more   fully 
developed   in   the*  inferoductoty  report  to   the   Code  of 
Prison  Discipline. 

4.  I  now  proceed  to  the  objection  to  a  written  code 
— ^that  although  good  in  theory  it  is  bad  in  practice. 

So  far  as  this  objection  is  intended  to  apply  to  any 
part  of  the  system  now  offered  for  your  consideration,  the 
answer  must  be  deferred  until  the  details  of  that  system 

(a)  A  committee  of  the  legialature  of  New  York,  state  the  case  of  a 
priaoDel'  in  one  of  the  penitentiaries,  who  was  first  convictod  when  he 
was  ten  years  of  age,  and  had  been,  for  repeated  offences,  twenty  eight 
years  in  confinement.  This  man  alone,  at  the  rate  we  keep  our  convicts, 
would  have  cost  the  state  more  than  five  thousand  dollars,  besides  the 
expense  of  removal  and  conviction. 
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come  to  be  examined ;  here  it  must  be  discussed  as  an 
objection  to  any  written  code  whatever  of  penal  law. 
This  is  a  common  expression,  used  most  frequently  without 
attaching  to  it  any  precise  meaning.  It  conveys  a  vague 
idea  of  something  wrong,  and  is  employed  chiefly  to  avoid 
the  difficulty  of  answering  cogent  reasons  that  are  offered 
for  the  adoption  of  any  untried  measure.  As  relates  to 
the  present  subject,  it  is  a  pecuUarly  unfortunate  argu- 
ment in  this  state ;  for,  as  was  formerly  observed,  it  is 
not  untried.  It  is  not  theory  alone.  It  is  practice  in 
the  more  difficult  branch  of  civil  jurisprudence ;  and  the 
facility  and  success  with  which  that  operation  was  per- 
formed, if  we  may  trust  to  the  strongest  analogy,  must 
ensure  the  like  results  to  this.  Having  heard  under  this 
head  nothing  but  the  naked  unsupported  assertion,  a 
sufficient  answer  to  it  would  be,  that  it  carries  with  it  its 
own  refutation ;  for,  if  in  the  terms  of  the  objection,  the 
plan  be  good  in  theory,  it  cannot  be  bad  in  practice.  A 
system  of  laws  to  be  good  in  theory,  must  be  well  adapted 
to  the  end  proposed  (a)  ;  must  be  suited  to  the  people 
they  are  intended  to  govern  ;  must  be  certain,  convenient 
and  constitutional ;  in  short,  must  be  good  when  reduced 
to  practice.  If  the  theory  fail  in  any  one  of  those  things 
which  are  necessary  to  put  it  in  execution,  it  must  be 
supported  by  bad  reasoning.  There  must  be  some  fallacy, 
which,  being  exposed,  would  show  it  to  be  bad.  Such  a 
theory  ought  to  be  assailed,  not  by  asserting  it  to  be  good 
in  itself,  but  incapable  of  being  executed  ;  which  is  a  con- 
tradiction in  terms;  but  by  showing  why  it  cannot  be 
reduced  to  practice,  that  is,  by  showing  it  to  be  a  bad 
theory. 

5.  The  only  remaining  objection  to  reducing  the  laws 
to  writing  is  this,  that  every  new  system  necessarily  sup- 
poses the  use  of  new  terms,  and  those  must  have  their 
meaning  settled  by  judicial  decisions  before  their  import 

(a)  Lex,  bona  censeri  possit,  qu8B  sit  intimatione  certa,  prsecepto  justa, 
executione  commoda,  cum  forma  politise  congrua,  et  generans  virtutem 
subditis.     Bacon  was  not  a  vain  theorist. 
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can  be  understood ;  that  these  will  create  the  veiy  un- 
certainty which  the  code  is  intended  to  remedy.  And  in 
support  of  this  opinion  it  is  said,  that  the  Code  of 
Justinian,  although  written,  has  produced  as  many  con- 
tradictory decisions  and  as  voluminous  commentaries  as 
the  common,  which  is  unwritten  law  ;  and  that  the  Code 
Napoleon,  though  but  of  yesterday,  groans  under  the 
weight  of  works  intended  to  elucidate  it.  If  the  terms  of 
the  new  law  are  comprehensive,  it  is  said,  they  will 
include  more,  if  precise,  less  than  the  legislator  intended ; 
the  judge  must  determine,  from  a  wise  examination  of  the 
words  and  a  prudent  attention  to  the  spirit,  what  was  the 
real  intent  of  the  law.  This  has  already  been  done  in 
the  common  law.  Its  terms  are  explained.  The  cases 
which  come  within,  and  those  which  are  excluded,  are 
known.  To  unsettle  them  would  create  confusion  ;  and 
therefore,  we  had  better  suffer  the  inconveniences  we 
have,  than  fly  to  others  that  we  know  not  of 

There  is  some  truth,  but  more  plausibility,  in  this 
argument.  It  does  not,  like  others,  found  itself  on 
popular  prejudice  exclusively,  but  has  weight,  great 
weight,  with  many  prudent  men,  who  do  not  detect  the 
fallacy  of  the  argument,  or  perceive  how  little  the  facts 
on  which  it  is  founded,  apply  to  our  circumstances.  I 
have  some  hope  of  enabling  them  to  do  both ;  and  if  the 
enemies  to  written  law,  the  partisans  of  the  jurisprudence 
of  decrees,  are  driven  from  this  position,  I  shall  be  justi- 
fied in  believing  the  field  clear  for  a  consideration  of  the 
merits  of  the  plan  that  is  now  offered. 

Before  we  examine  the  reasoning  we  have  stated,  a 
preliminary  observation  or  two  is  necessary,  on  the  dif- 
ference between  the  penal  and  civil  law,  to  which  last  all 
their  facts  and  all  their  reasonings  apply.  Civil  law, 
from  its  nature,  must  govern  all  cases  that  may  arise  in 
the  infinite  series  of  conflicting  claims  and  disputed  rights 
between  individuals ;  claims,  which  arise  from  the  am- 
biguity or  silence  of  the  laws ;  rights,  which  are  created 
by  the  continual  changes  that  occur  in  the  state  of  society, 
in  commerce,  in  the  arts.    Criminal  laws  on  the  contrary, 
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are  infinitely  more  contracted  in  their  operation  ;  emanat- 
ing from  the  sovereign  will,  they  admit  of  no  alteration 
bnt  that  which  it  declares.  Neither  society,  nor  com- 
merce, nor  the  arts,  in  all  their  progressive  or  retrograde 
movements,  be  they  ever  so  rapid  or  important — not  even 
political  events,  be  they  ever  so  destructive  of  civil 
associations,  can  have  the  slightest  effect  on  the  penal 
law.  They  may  call  for  changes,  but  can  produce  none. 
That  law  lives  in  itself,  and  can  neither  be  changed  or 
modified,  so  as  to  be  accommodated  to  any  of  those  cir^ 
cumstances,  but  by  positive  legislation.  What  the  law 
forbids,  is  an  offence  ;  but  the  law  cannot  forbid  without 
being  perfectly  intelligible,  ''  incertam  si  vocem  det  tuba, 
qui  se  parabit  ad  pugnam  ?^ncertam  si  vocem  det  lex, 
qui  se  parabit  ad  parendum  ?"  The  trumpet  may  sound 
for  ever,  but  no  one  prepares  for  battle  unless  the  ap- 
pointed signal  be  given.  The  laws  may  speak,  but  can 
never  be  obeyed  unless  they  are  understood. 

An  ambiguous  penal  law,  is  no  law ;  and  judicial 
decisions  cannot  explain  it  without  usurping  authority 
which  does  not  belong  to  them.  To  extend  the  law  to  a 
case  that  does  not  come  within  the  plain  meaning  of  its 
words,  is  to  make  a  new  law.  Nothing,  it  appears,  can 
be  clearer  than  the  reasoning  which  shows  this.  Suppose 
a  law  should  pass,  declaring  that  if  Peter  left  the  state, 
his  property  should  be  forfeited.  To  declare,  by  a 
judicial  decision,  which  of  the  many  men  bearing  that 
name  was  meant,  would  certainly  be  a  new  law  ;  because 
the  individual  really  intended  could  have  no  notice  that 
the  law  applied  to  him  ;  there  was  no  intelligible  pro- 
hibition; the  law  gave  an  uncertain  sound  and  he  could 
not  prepare  himself  to  obey. 

Not  quite  so  in  civil  law.  1  ts  office  is  to  prevent  indi- 
vidual rights  from  being  infringed,  or  to  grant  compensa- 
tion for  any  encroachment  upon  them  ;  and  in  doing  this, 
there  is  an  absolute  necessity  of  deciding  on  cases  not 
previously  provided  for  by  positive  law ;  in  other  words, 
there  must  be  a  power  of  construction,  for  this  plain 
reason,   thai,  whichsoever  way   the  judge   decides,   his 
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sentence  affects  private  right.  If  it  were  a  right  claimed 
Tinder  colour  of  a  positive  law,  and  supposed  to  be  created 
only  by  it,  and  that  law  were  ambiguous,  the  same 
reasoning  would  apply  in  civil  that  we  have  used  in 
criminal  cases.  The  obligation  to  respect  that  right,  in 
such  case,  having  no  other  origin  but  the  positive  law, 
if  that  were  uncertain,  the  defendant  against  whom  it 
was  claimed,  not  having  any  intelligible  notice  of  the 
duty  required  of  him,  could  not  be  constrained  either  to 
perform  it  or  to  make  compensation  for  omitting  it ;  and 
the  decree  must  be  against  the  plaintiff,  in  the  same 
manner  as  it  would  be  against  the  state,  on  a  prosecution 
under  an  ambiguous  penal  statute.  But  in  the  decision 
of  ordinary  questions  this  is  far  from  being  the  case  ; 
there,  as  has  been  said,  the  judge  must  decide,  and  his 
decision  must  establish  a  right.  Take  the  common  occur- 
rence of  a  suit  on  a  contract  of  sale,  where  the  defence 
is  concealment  or  fraud  :  here  the  judge,  in  deciding  for 
the  defendant,  takes  away  the  apparent  right  of  the 
plain tifi'  to  recover  on  his  contract.  In  giving  judgment 
for  the  plaintiff  he  determines,  the  facts  being  conceded, 
that  the  concealment  is  not  of  sufficient  importance  to 
vacate  the  sale.  If  the  case  be  a  new  one,  he  must 
decide  without  positive  law;  he  must  frame  his  judgment 
by  analogical  reasoning  from  the  law  in  similar  cases;  and 
if  it  be  correctly  drawn  it  will  be  respected  for  its  wisdom, 
and  abridge,  by  its  adoption,  the  labour  of  further  in- 
vestigation in  subsequent  discussions  of  analogous  cases. 
Thus  the  jurisprudence  of  decrees,  or  the  authority  of 
precedent,  is  by  degrees  established  in  civil  cases ;  first, 
from  the  necessity  of  deciding  between  conflicting  claims, 
and  afterwards  from  the  very  great  advantage  of  having 
settled  and  fixed  principles,  stare  decisis  being  a  maxim 
that  usurps  the  place  of  regular  legislation ;  but  its  mis- 
fortune, like  that  of  all  other  illegitimate  power,  is  this, 
that  its  authority  is  uncertain  and  vacillating ;  it  is  law, 
or  not  law,  according  to  the  discretion  or  passions  of  sub- 
sequent judges,  of  which  hundreds  of  examples  might  be 
given,  more  striking  than  the  one  hereinbefore  referred  to. 
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The  effectual  and  obvious  remedy,  of  a  periodical 
legislative  review  of  these  decisions,  for  the  purpose 
of  incorporating  any  new  and  convenient  principles  they 
may  establish,  under  their  proper  heads,  in  the  frame  of 
a  code  previously  made,  and  thus  giving  them  the  stamp  of 
legal  authority,  has  not,  it  seems,  ever  yet  occurred  to  any 
legislator  ;  yet  it  is  an  effectual  mode  of  clothing  judicial 
wisdom  and  experience  with  legislative  authority,  and 
making  that  law,  which,  under  our  constitution,  cannot 
but  be  considered  as  an  encroachment.  From  this  glance 
at  the  nature,  rise,  and  progress  of  the  law  of  precedent, 
and  the  hint  at  one  of  its  many  evils,  with  the  remedy 
suggested  for  it,  it  will  appear,  first,  that  although  there 
is  an  apparent  necessity  for  giving  some  authority  to 
decisions  in  civil  cases,  there  is  none  in  criminal  ; 
secondly,  that  this  necessity  is  only  apparent  even  in 
civil  cases,  and  arises  from  the  negUgence  of  the  legis- 
lative branch  to  assert  its  rights  and  perform  its  consti- 
tutional duties  ;  thirdly,  that  any  construction  which  a 
court  can  put  on  the  terms  of  a  penal  law,  must  either 
give  them  an  operation  different  from  that  contained  in 
the  plain  obvious  meaning  of  those  terms,  or  it  must  be 
in  conformity  with  such  plain  meaning,  and  then  it  follows 
conclusively,  that,  in  the  first  instance,  it  would  be 
improper  to  give  the  authority  of  law  to  such  construc- 
tion, and  in  the  last  it  would  be  unnecessary ;  fourthly, 
that  if  a  penal  law  have  no  such  plain  obvious  meaning 
in  its  terms,  it  is  deficient  in  an  essential  requisite  to  its 
very  existence,  and  can  have  no  sanction. 

These  deductions  all  relate  to  decisions  on  the  text  of 
those  laws  which  impose  a  penalty  for  their  contraven- 
tion. But  there  are  other  questions  in  criminal  law, 
relative  to  evidence  and  procedure,  in  which  all  the  care 
that  may  be  employed  to  provide  for  their  solution  will 
be  found  insufl&cient  To  these  all  that  has  been  said  on 
the  subject  of  precedent  in  civil  cases  applies;  and  it 
will  be  found  that  means  are  pointed  out  to  give  to  every 
judicial  decision,  on  these  points,  the  force  of  law,  when- 
ever, after  a  legislative  discussion,  they  shall  be  found  to 
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be  correct.     Add   to   this,  that  especial  care   has   been 
taken,  in  framing  the  new  code,  to  preserve  the  terms 
now  in  use,  where   the   same  sense  could,  consistently 
with  the  order  of  the  work,  be  applied  to  them ;   and 
that  whenever  new  terms  are  found  to  be  necessary,  or 
old  ones  have  a  new  or  more  precise  signification  annexed 
to  them,  they  are  fully  explained  in  the  Book  of  Defini- 
tions ;  and  then,  from  a  consideration  of  the  whole  sub- 
ject, it  will  be  found  that  the  objection  is  more  plausible 
than  well  founded  ;  and  that  if  any  decisions  are  necessary 
to  explain  the  terms  of  the  new  system,  they  will  be 
much  less  numerous,  and  will   have  greater  authority, 
and  can  be  learned  at  less  expense,  either  of  time  or 
money,  than  those  which  are  still  necessary  to  elucidate 
the   dark   parts   of  our  present   laws.      The   argument 
drawn   from  the  number  of  commentators  and  contra- 
dictory  decisions   on   the   two   written   codes,  those   of 
Justinian   and   Napoleon,   is    plausible,    and   of    course 
very   commonly   used  ;    but   it  has   Uttle  weight   even 
against  a  civil,   much  less   against  a  penal  code ;   and, 
among  many  other  reasons  that  might  be  urged  in  a 
dissertation  on  the  subject,  for  this  conclusive  one,  that 
both  those  codes  contain  the  radical  fault  of  admitting  a 
recourse  to  an  authority  beyond  that  of  the  codes  them- 
selves.    The  authority  of  the  emperor  in  the  Latin  and 
usage  in  the  French  system.      The  best  code  that  can 
be    provided  is  but  a  frame-work   on  which  a  better  is 
to  be  constructed.     It  must  provide  for  its  own  progress 
towards  perfection;  but  it  provides  for  its  own  corrup- 
tion and  final  destruction  if  it  admits  judicial  decisions, 
unsanctioned  by  law,  to  eke  out  its  deficient  parts,  to 
explain  what  is  doubtful,  or  to  retrench  what  may  be 
thought  bad.      The   remedy   is   easy,   efficacious,    if  it 
succeed ;   innocent,  if,  contrary  to  all  reason,  it  should 
fail.     It  will  be  found  at  large  in  the  project  of  a  law 
for  adopting  these  codes  ;  and  it  is  confidently  believed, 
its  operation  will  show  that  there  is  no  more  force  in 
this  last  objection  than  in  those  which  preceded  it. 

Enough,  I  hope,  has  been  said  to  clear  the  ground  of 
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the  general  and  indefinite  objections  that  have  been 
raised  to  the  reformation  which  was  so  wisely  directed 
by  a  former  legislature  :  enough,  and  more  than  enough, 
to  j  ustify  them  and  their  enlightened  successors.  I  have 
spoken  on  these  subjects  with  a  confidence  that  might 
justly  be  taxed  as  presumption  if  they  were  my  own 
opinions  only  that  I  expressed  ;  but  I  am  strong  in  their 
wisdom,  and  bold  in  the  assertion  of  principles  which 
they  have  sanctioned. 

I  am  now  about  to  approach  different  ground,  and  to 
enter  upon  the  discussion  of  the  different  provisions 
of  the  system,  with  very  different  feelings.  So  far  as 
concerns  the  general  principles  on  which  they  were 
directed  to  be  formed,  1  feel  the  same  confidence,  for  I 
am  supported  by  the  same  authority.  But  in  examining 
how  well  these  principles  have  been  reduced  to  the  form 
of  practical  precept,  I  cannot  but  feel  a  diflSdence  which 
the  uncertainty  of  receiving  the  same  approbation 
naturally  creates  ;  though  even  this  is  lessened  by  a 
consciousness  of  having  exerted  every  faculty  in  the 
endeavour  to  make  the  work  worthy  of  those  who 
directed  it,  and  a  blessing  to  those  for  whose  use  it 
was  designed.  Before  I  enter  upon  this  discussion,  how- 
ever, and  come  to  the  consideration  of  the  provisions  of 
each  particular  code,  it  seems  proper  that  I  should  con- 
clude these  general  introductory  remarks  with  some 
observations  on  the  characteristics  of  the  whole  system, 
which,  although  they  may  have  been  incidentally  adverted 
to  elsewhere,  yet  merit  more  particular  attention,  on 
account  of  their  novelty,  and,  as  it  is  also  thought,  of 
their  importance. 

The  legislature  of  Louisiana  has  given  the  first  example 
of  proclaiming  to  their  constituents  and  to  the  world  the 
principles  by  which  they  would  be  guided  in  the  great 
work  of  penal  legislation.  A  very  short  law  contained 
these  principles,  concisely  but  clearly  declared  to  be  the 
basis  of  the  code  which  they  directed  to  be  prepared. 
These  were  developed  in  a  subsequent  report ;  and  both, 
translated  into  different  languages  and  published  in  dif- 
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ferent  countries,  have  excited  an  interest  abroad  which 
certainly  would  not  have  been  created  by  any  ordinary 
change  in  the  jurisprudence  of  a  small  and  distant  state. 
Nor  was  there  any  thing  in  the  report  that  could  account 
for  the  attention  it  has  received.  The  style  is  not  marked 
by  any  peculiar  excellence,  and  most  of  the  arguments  it 
contains  had  been  before  used  and  urged  with  better 
method  and  greater  force.  What,  then,  is  it  that  has 
attracted  the  attention  of  the  statesmen  of  Europe  to  the 
legislation  of  one  of  the  least  states  in  our  union  ;  and  of 
its  jurists  and  men  of  letters  to  a  pamphlet,  which  has  no 
other  merit  than  that  of  containing  true  principles,  simply 
stated,  and  elucidated  without  the  aid  of  eloquence  ?  It 
is  the  novelty  of  hearing  governors,  for  the  first  time, 
addressing  the  people  in  the  language  of  reason,  and 
inviting  them  to  obey  the  laws,  by  showing  that  they  are 
framed  on  the  great  principle  of  utility  !  It  is  the  im- 
posing spectacle  exhibited  by  a  nation,  already  freed  from 
the  shackles  of  political  servitude,  bursting  those  which 
the  prejudice  of  ages  had  riveted  on  the  mind  !  It  is  the 
surprise  occasioned  by  the  simplicity,  and  ease,  and  safety 
of  an  operation,  which  ignorance  and  interest  had  repre- 
sented as  perplexed,  dangerous,  and  difficult !  Other 
rulers  have  sometimes  deigned  to  explain  the  motive  for 
making  a  particular  law.  Ours  alone  have  offered  a 
general  system  to  the  consideration  of  the  people  ;  and 
told  them,  not  only  that  it  was  expedient,  but  explained 
why  they  thought  it  so  ;  invited  them  to  reflect  as  well  as 
to  obey  ;  made  their  precepts  lessons  of  pure  morality  as 
well  as  of  law ;  and  showed  that,  consistent  with  the 
public  good,  they  never  can  be  separated.  They  say  to 
them,  for  the  first  time  in  the  history  of  jurisprudential 
legislation  : — "  We  are  about  to  frame  rules  for  your 
government,  in  your  various  relations  to  each  other  and 
to  your  country.  Those,  by  which  you  and  all  other 
nations  have  been  bound,  have  hitherto  been  couched  in 
language  only  understood  by  a  few,  who  naturally  made 
a  property  of  their  knowledge.  All  mystery  is  now  at 
an  end.     Here  are  the  laws,  and  here  are  the  principles 
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by  which  we  were  guided  in  framing  them  !  Judge 
whether  the  principles  are  correct !  Determine  whether 
we  have  conformed  to  them  !  It  has  been  said  by  those 
of  old,  sic  voloy  sic  jubeOy  stet  pro  ratione  voluntas — obey 
the  law  because  it  is  written  ;  but  ive  say  unto  you,  obey 
the  law  because  it  is  just,  because  it  is  for  your  benefit, 
because  the  principles  on  which  it  is  founded  are  wise  ! 
The  law  has  its  source,  not  in  our  will,  but  in  reason, 
truth,  justice  and  utility:  of  all  which  our  will  is  only  the 
organ  and  the  record.  When  you  find  that  we  promul- 
gate precepts  not  consistent  with  their  dictates,  although 
they  must  be  obeyed  while  they  are  in  force,  yet  the  evil 
is  remediable,  for  with  the  law  we  give  you  the  rule  in 
conformity  with  which  it  was  intended  to  be  made.  If, 
then,  the  rule  be  bad,  or  the  law  be  not  conformable  to 
it,  the  remedy  is  in  your  hands  :  dismiss  us,  and  repeal 
our  law."  It  is  the  unprecedented  nature  of  this  frank, 
simple  language,  that  distinguishes  your  projected  code, 
and  that  makes  it  an  object  of  curiosity  and  interest ;  a 
theme  for  argument ;  and,  possibly,  a  model  for  imitation 
in  its  leading  characteristics. 

Another  peculiarity  in  the  plan  now  presented  is,  that 
it  is  a  system  of  which  all  the  parts  are  connected  with, 
and  bear  upon,  each  other.  All  the  written  criminal 
codes  hitherto  established  have  been  defective  in  this 
particular.  With  those  of  Draco,  Solon  and  Lycurgus, 
we  are  not  sufficiently  acquainted  to  say  more,  than  that 
the  fragments  of  them  that  have  descended  to  us,  do  not 
justify  a  belief  that  they  contained  anything  more  than  a 
few  arbitrary  enactments,  assigning  particular  punish- 
ments to  designated  offences,  without  any  provisions  for 
preventing  the  latter  in  any  other  way  than  by  the 
terror  of  the  former,  without  any  rules  of  procedure,  and 
mingling  together,  without  order,  tlie  civil  and  criminal 
branches  of  jurisprudence.  The  same  chai-acters  may  be 
given  of  the  laws  of  the  Twelve  Tables ;  and  even  that 
wonderful  collection  of  human  wisdom  and  foresight,  to 
which  modern  nations  still  have  recourse  for  the  best 
principles  of  distributive  justice — the  body  of  the  Komau> 
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Law — was  wofuUy  deficient  in  the  arrangement  which 
ought  to  draw  the  line  between  civil  and  criminal  law. 
The  laws  of  the  Partidas  in  some  measure  correct  this 
evil ;  but  although  the  criminal  code  is  there  thrown  into 
a  separate  division,  yet  penalties  are  profusely  scattered 
among  civil  remedies ;  and  these  latter  are  often  found 
usurping  the  place  of  punishments. 

Of  modern  codes,  the  Russian,  Prussian,  Tuscan  and 
Imperial  are  more  or  less  liable  to  the  same  reproach ; 
but  the  penal  code  of  Napoleon  in  a  great  degree  avoids 
it.  This  defines  offences,  and  a  code  of  procedure  directs 
how  ofienders  shall  be  tried  and  punished ;  but  here  it 
stops.  Yours,  on  the  contrary,  in  addition  to  the  enun- 
ciation of  principles  on  which  I  have  already  remarked, 
contains  the  further  essentials  to  a  complete  plan,  a  code 
of  evidence  and  a  book  of  definitions.  The  book  de  ver- 
borum  significatione  in  the  code  of  Justinian  is  somewhat 
analogous  to  this  last  feature  in  yours,  but  it  differs  in 
this :  that  the  whole  body  of  the  Roman  law  being  only 
a  digest  or  compilation  of  those  before  in  force,  the  words 
in  which  it  is  expressed  were  those  originally  employed, 
and,  being  the  work  of  different  hands,  these  words  were 
retained,  and  the  book  in  question  was  added  as  a  kind 
of  lexicon  to  explain  them.  Your  code  being  an  original 
work,  the  reporter  was  not  restricted  in  his  selection  of 
terms,  and  when  those  he  used  were  susceptible  of  more 
than  one  signification,  or  were  in  their  general  use  uncer- 
tain or  ambiguous,  he  w^as  at  liberty  to  annex  to  them  a 
precise  signification,  taking  care  that,  in  the  course  of  the 
work,  they  should  be  used  in  no  other.  The  great  utility 
of  this  part  of  the  system  is  obvious,  provided  it  has  been 
executed  with  the  necessary  precision.  It  is  that  part 
which  has  been  found  the  most  difficidt.  The  most 
intense  application  was  necessary  to  define  terms  the 
most  commonly  used,  but  to  which  many  of  those  who 
employed  them  affixed  ideas  more  or  less  materially  dif- 
ferent. This  difficulty  is  increased  by  the  nature  of  the 
language,  which  very  frequently  does  not  afford  terms 
sufficiently  precise  to  avoid  difficulty,  even  in  the  peri- 
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phrase  used  in  the  definitions,  so  that  in  many  instances 
I  have  been  under  the  necessity  of  defining  the  words 
employed  to  explain  others.  And,  in  order  to  approach 
nearer  to  that  certainty  so  necessary  in  all  laws,  recourse 
has  been  Jiad  to  corollaries,  examples,  and  illustrations, 
as  well  in  the  body  of  the  law  as  in  the  book  of  defini- 
tions. This  is  also  a  new  feature  in  legislation  ;  and, 
like  many  others  that  had  not  yet  received  the  sanction 
of  experience,  it  was  made  the  subject  of  solicitous 
reflection  before  it  was  adopted.  An  author,  whose 
maxims  in  law  and  legislation  are  entitled  to  the  highest 
respect  (a),  and  whose  rules  I  have  more  than  once  taken 
as  my  guide,  has  said  that  the  lawgiver  ought  not  to 
reason,  but  command  :  the  false  construction  usually  put 
upon  this  precept  need  not  now  be  examined;  here  it 
will  only  be  necessaiy  to  say  that  the  illustrations  alluded 
to  are  not  reasonings,  and  therefore  do  not  contradict  the 
maxim  ;  they  do  not  pui'port  to  give  the  reason  of  the 
rule,  but  to  show  clearly  what  it  is.  Sometimes  this  is 
done  by  enlarging,  sometimes  by  restricting,  and  some- 
times by  the  elucidation  of  example  ;  but  all  are  only  so 
many  amplifications  of  the  rule  in  the  text ;  all  are  pre- 
cepts. The  lawgiver  takes  upon  himself  that  part  of  his 
duty  which  has  heretofore  been  improperly  devolved 
upon  the  judge:  the  law  as  it  now  stands  gives  the  simple 
precept,  the  judge  makes  the  deductions ;  he  declares 
how  far  the  law  is  intended  to  extend,  what  classes  of 
cases  do  not  come  within  its  purview.  If  language  fur- 
nished words  sufficiently  numerous  to  express  every  idea, 
and  sufficiently  definite  to  admit  of  no  other  construction 
than  the  one  intended,  the  legislative  function  would  end 
with  a  simple  exposition  of  its  will  in  the  requisite  terms  ; 
but  unfortunately  this  is  not  the  case.  Languages  were 
formed  in  the  infancy  of  society,  and  of  course  would  con- 
tain terms  commensurate  only  with  the  few  wants  and 
simple  ideas,  prevalent  in  that  state  of  society.  As  the 
necessitv  for  other  words  increased  with  advancement  in 

{a)  Bacon. 
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civilization,  the  supply  was  furnished  either  by  periphrase, 
by  figurative  language,  by  adoption  of  words  or  phrases 
from  other  tongues,  and,  in  very  few  instances,  by  the 
creation  of  new  terms — all  of  these,  except  the  hist,  the 
fruitful  sources  of  amphibology  and  doubt.  This  is  not 
the  place  to  enter  into  a  discussion  of  the  philosophy  of 
language,  but  it  was  necessary  to  advert  to  the  source  of 
this  difficulty,  in  order  to  show  that  from  this  defect  in 
every  language,  the  lawgiver  could,  in  none,  find  terms 
sufficiently  precise  for  the  expression  of  his  will,  in  all 
the  cases  which  might  occur.  And  therefore,  although 
the  avowed  object  of  every  legislator  was  certainty,  yet 
in  the  body  of  all  laws,  sometimes  from  the  negligent  or 
unskilful  use  of  the  language,  sometimes  from  its  internal 
defects,  the  legislative  intent  is  so  uncertain,  that  the 
chief  employment  of  the  judiciary  power  has  been,  not  its 
proper  function  of  ascertaining  facts  and  then  applying  to 
tliem  the  provisions  of  a  known  law,  but  in  the  legislative 
task  of  declaring  what  the  law  is.  Good  laws,  expressed 
in  precise  language,  would  destroy  this  confusion  of 
powers.  Such  laws  admit  of  but  one  interpretation,  or, 
more  correctly  speaking,  they  admit  of  none.  The 
judiciary  power  has  nothing  to  do  but  to  ascertain  facts, 
and  direct  the  execution  of  the  law  in  the  particular  cases 
which  warrant  it.  But  when  the  fact  is  ascertained,  and 
the  question  is,  whether  it  comes  within  the  purview  of 
a  law  which  does  not  apply  to  it  in  terms,  or  whether, 
although  it  is  embraced  by  the  letter  of  the  law,  it  shall 
be  excluded  from  its  operation — ^the  decision  is  surely  a 
legislative  act,  because  it  must  either  extend  the  words 
so  as  to  embrace  the  case,  or  restrict  them  so  as  to  exclude 
it.  But  the  extending  a  statute  or  restricting  it  is  as 
clearly  a  legislative  act  as  the  passing  of  the  statute  was ; 
a  particular  legislative  act  as  respects  the  case  under  con- 
sideration ;  a  general  one,  by  the  doctrine  of  precedent, 
as  respects  all  others.  Yet  this  duty  has  devolved  upon 
the  judiciary,  even  in  countries  where  the  division  of  the 
several  departments  is  a  fundamental  principle ;  so  much 
so,  thcat   the   abuse   has  become  the  rule ;  and  it  is  as 
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conirnoiily  said  that  the  office  of  the  judge  is  to  interpret 
the  laws,  as  that  it  is  his  duty  to  apply  them. 

To  avoid  misapprehension,  let  it  be  clearly  understood, 
that  in  no  part  of  this  system  is  the  judge  inhibited  from 
resorting  to  all  the  means  which  grammatical  con- 
struction, the  context  of  the  law,  the  signification  usually 
given  to  the  words  employed,  or  their  technical  meaning 
in  reference  to  the  subject  matter,  will  afford  for  dis- 
covering the  true  sense  of  the  act.  This  operation  must 
of  necessity  be  performed.  It  is  directed  by  the  text  of 
the  code,  and  indeed  is  so  unconsciously  performed  in  the 
common  intercourse  of  life  (a)  that  it  cannot  be  called  an 
interpretation.  That  which  is  reasoned  against  here,  and 
forbidden  by  the  code,  is  not  the  application  of  the  rules 
of  grammar  and  common  sense  to  discover  from  the 
lanofuaofe  of  the  law  what  it  intends  ;  but  the  encroach- 
ment  on  the  legislative  functions  begins,  w^hen  judges 
talk  of  distinctions  between  the  letter  and  the  spirit  of 
the  law,  and  forget  the  limits  of  their  authority,  so  far  as 
to  supply  omissions  and  retrench  superfluities  in  statutes. 
T  know  that  the  inaccurate  language  of  many  statutes, 
has,  in  several  cases,  reduced  the  judge  to  a  kind  of  ne- 
cessity of  exceeding  his  constitutional  powers,  because  the 
legislator  has  neglected  his,  and  thus  fiirnished  a  plausible 
excuse  for  this  encroachment,  and  I  acknowledge,  that 
for  the  most  part,  it  has  been  beneficially,  or  at  least,  not 
oppressively  exercised.  But  it  is  not  the  less  an  en- 
croachment. In  England  it  is  part  of  the  common  law 
that  judges  should  exercise  this  power.  But  that  part  of 
the  common  law  which  regulates  the  distribution  of 
fundamental   powers,  is  the  constitution ;  therefore  the 

(d)  Instances  of  tbia  are  scarcely  necessary.  "  Juiin  fell  upon  Peter 
and  bruised  liiin  severely."  If  the  context  shows  that  they  were  travel- 
ling together  in  a  carriage  which  was  overturned,  we  shall  have  one 
sense  of  this  phrase ;  if  it  inforuis  lis  that  they  were  quarrelling,  we 
shall  have  another.  The  iustantaneous  operation  of  the  mind  in  con- 
necting the  phrase  used  with  the  preceding  matter  can  scarcely  be  called 
an  interjji^tatioii)  though  tuo  words  themselves  may  convey  veiy  different 
ideas. 
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exercise  of  this  power,  is  there  a  constitutional  right.  In 
the  state  of  Louisiana,  on  the  contrary,  it  is  no  part  of 
our  constitution — it  is  expressly  forbidden  by  that  instru- 
ment. If  the  act  of  declaring  to  be  law,  and  enforcing  as 
such,  something  which  the  legislature  has  not  prescribed, 
or  declaring  that  what  they  have  prescribed  shall  not 
have  the  force  of  law,  under  whatever  pretexts  such  acts 
be  done,  be  the  exercise  of  legislative  powers  ;  then  is  the 
act  of  enlarging  or  restraining  the  words  of  a  statute,  by 
a  constructive  reference  to  its  spirit,  expressly  forbidden 
by  our  constitution,  which  directs,  both  in  affirmative  and 
negative  terms,  not  only  that  the  three  great  departments 
shall  be  kept  separate,  but  that  no  person  invested  with 
one  of  these  powers  shall  exercise  the  functions  of  either 
of  the  others.  What,  then,  is  our  remedy  for  the  evil  of 
ambiguous  laws?  The  judges  cannot,  as  in  England, 
supply  it.  The  legislature  must  eradicate  the  mischief, 
instead  of  suffering  it  to  be  tampered  with  by  the  quackery 
of  judicial  legislation.  Laws  must  be  brought  back  to 
their  original  simplicity.  They  must  be  expressed  in 
purer  terms  when  the  language  affords  them,  and  when 
no  others  can  be  found  but  such  as  admit  of  a  double 
sense,  they  must  be  explained  by  a  periphrasis,  elucidated 
by  examples.  The  exceptions  intended  must  be  stated, 
the  true  deductions  made,  and  such  false  conclusions  as 
are  apprehended,  expressly  negatived.  This  is  what  has 
been  attempted  to  be  done  by  the  feature  in  the  code  now 
under  consideration.  If  the  attempt  has  been  only 
partially  successful,  it  cannot,  it  is  believed,  be  doubted 
that  the  law  will  be  better  understood  by  this  course ; 
because  it  is  precisely  in  this  way  that  the  advocates  for 
the  jurisprudence  of  decrees  contend  that  th'ii  law  is  better 
elucidated  by  the  court — every  precedent  is  but  an  ex- 
ample— every  decision  it  contains  is  a  deduction  from  the 
text  of  the  law,  declaring  affirmatively  what  is,  or  nega- 
tively what  is  not,  its  intent  ;  and  those  who  say  that 
this  task  can  be  well  performed,  long  after  the  law  has 
been  made,  by  judges  who  had  no  agency  in  making  it, 
cannot  deny  that  it  may  be  better  done  at  the  time  of 
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giving  the  law,  by  the  legislator  from  whom  it  emanates, 
who  may  reasonably  be  supposed  best  to  know  his  own 
intentions.  If  after  having  expressed  his  will  in  general 
terms,  he  should  find,  on  reflection,  that  the  words  he  has 
employed  will  admit  of  several  constructions,  one  of  which 
only  he  intends  to  enforce ;  if  he  should  find  that  after 
settling  the  direct  application  of  the  law,  deductions  may 
be  made  from  it,  which  he  did  not  intend  to  allow ;  if, 
from  certain  false  reasonings  which  have  prevailed,  or 
which  circumstances  induce  him  to  fear  may  prevail,  he 
is  inclined  to  apprehend  that  his  law  will  not  be  applied 
to  the  cases  he  intended ;  or,  lastly,  although  he  intends 
that  his  law  shall  apply  generally,  if  he  should  find  there 
are  certain  cases  which  he  desires  to  except  from  its 
operation,  what,  under  such  circumstances,  is  it  the  part 
of  a  wise  legislator  to  do  ?  To  devolve  upon  the  judiciary 
the  task  of  expressing  his  real  intent,  of  making  his 
deductions,  stating  his  exceptions,  and  giving  to  his  law 
all  the  extension  and  restriction  which  it  was  his  object 
to  effect  ?  Or  to  perform,  as  far  as  may  be  practicable, 
his  own  duty  ?  The  only  reasonable  answer  that  can  be 
given  to  this  inquiry  would  justify  the  course  that  has 
been  taken.  It  is  scarcely  necessary  to  reply  to  the  ob- 
jection, that  after  all  the  elucidation  that  can  be  made, 
the  law  may  be  obscure  ;  after  all  the  care  that  can  be 
taken,  it  may  be  imperfect ;  after  all  the  cases  that  can 
be  foreseen,  others  will  be  found  to  have  been  omitted. 
No  duty  of  society,  moral  or  religious,  would  be  per- 
formed, if  we  were  deterred  by  such  arguments.  Yet, 
strange  as  it  may  appear,  this  fallacy  has  its  effect,  and 
we  submit,  particularly  in  jurisprudence,  to  oppressive 
absurdities,  because  no  remedy  can  be  proposed  for 
removing  them,  that  does  not  bear  the  mark  of  all  human 
institutions,  that  of  having  some  defect  or  inconvenience 
attached  to  it.  But,  although  new  in  the  simplicity  of 
its  form,  this  feature  of  the  code  is  not  entirely  so  in  sub- 
stance. It  takes  the  place,  advantageously  it  is  hoped, 
of  the  loose  preambles  formerly  used,  and  in  some 
instances  retained  in  our  legislation ;  of  the  provisions 
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exempting  particular  subjects  from  general  enactments  ; 
and  in  a  great  measure  supersedes  the  class  of  statutes, 
whose  titles  an  act  to  explain,  an  act  entitled,  an  act  to 
amend,  an  act  in  addition  to,  an  act  to  repeal,  an  act,  &c,, 
were  a  puzzle,  and  the  references  of  which,  from  one 
statute  to  another,  were  as  difficult  to  trace  as  the  most 
involved  table  of  descents. 

Tlie  Introductory  Reports  to  the  several  Codes  of 
crimes  and  punishments,  of  procedure,  of  evidence,  and 
of  reform  and  prison  discipline,  which  compose  this  sys- 
tem, will  be  found  to  contain  a  notice  of  the  changes  in 
our  present  law,  on  those  subjects  respectively  which  are 
proposed,  and  the  reasons  at  large  for  introducing  them. 
They  will  be  longer  and  more  argumentative,  as  this  has 
been,  than  would  have  been  necessary,  if,  still  a  member 
of  your  honourable  body,  I  could  meet  objections  as  they 
are  raised,  and  make  the  corrections  which  your  superior 
wisdom  would  suggest.  Having  offered  nothing  without 
reflection,  I  have  reasons  for  all  I  have  proposed.  Many 
of  them,  probably,  will  be  found  insufficient  to  support 
my  conclusions,  but  those  conclusions  are  honestly  if  not 
wisely  drawn,  and  the  system  which  they  support  is  sub- 
mitted in  the  full  confidence  that  it  will  receive  a  fair,  a 
full,  and  a  deliberate  consideration.  Fair,  without  pre- 
judice against  the  reporter  for  the  opinions  he  may 
entertain  on  other  subjects,  or  against  his  doctrines  for 
their  novelty  ;  full,  after  a  consideration  of  the  whole 
system,  and  the  bearing  of  its  different  parts  on  each 
other ;  deliberate,  without  rejecting  any  one  provision, 
until  the  reasons  for  proposing  it  have  been  maturely 
weighed,  and  its  probable  effects  calculated.  A  decision 
thus  made  must  be  wise,  and  will  doubtless  prove  satis- 
factory to  your  constituents,  and  honourable  to  your 
country  and  yourselves. 
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After  noticing  and  accounting  for  some  variations  in  the 
arrangement  of  the  work  from  the  original  plan,  and 
giving  a  slight  reference  to  some  of  its  leading  prin- 
ciples, it  is  proposed  in  this  report  to  review  the  code 
OF  CRIMES  AND  PUNISHMENTS,  examine  the  principal  changes 
it  purports  to  make,  and  offer  the  reasons  on  which  they 
are  founded. 

By  the  Report  on  the  Plan  of  a  Penal  Code  (a)  made 
in  1822,  it  was  proposed  to  comprise  the  whole  system  of 
penal  law  in  one  code,  giving  a  separate  book  to  each  of 
the  four  divisions — crimes  and  punishments,  procedure, 
evidence,  and  reform  and  prison  discipline,  and  to  appro- 
priate another  to  the  definition  of  the  technical  terms 
used  in  the  body  of  the  work.  It  was,  however,  soon 
discovered  that,  by  this  arrangement,  the  subdivisions 
of  titles,  chapters,  sections,  and  articles,  would  not  be 
sufficiently  numerous  for  preserving  order  in  the  distri- 
bution of  each  of  the  several  great  divisions  ;  by 
throwing  them  into  distinct  codes,  an  additional  great 
division  was  gained,  and  an  easier  mode  of  reference 
procured.  Each  of  those  great  divisions,  therefore,  in 
the  system  now  presented,  forms  a  separate  code,  and  the 
book  of  definitions  is  a  kind  of  appendix  to  all,  and 
preserves  the  form  originally  given  to  it. 

(a)  Report  on  the  Plan  of  a  Penal  Code,  p.  9. 
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This  is  merely  a  change  of  form.     But  there  is  also 
material  addition  in  point  of  substance  :  two  institutions 
are  provided  f  >r  in  the  Code  of  Prison  Discipline,  undei 
the  titles  of  the  School  for  Eeform  and  the  House  o 
Detention,  which  were  only  incidentally  referred  to  i 
the  original   report ;    the    necessity   for   which   is    full 
explained  in  the  introductory  report  to  that  code.     Witbi 
this  variation  and  these  additions,  the  plan  contained  in 
the  report,  which  received  the  sanction  of  the  legislature, 
has  been  strictly  pursued. 

Most  of  the  reflections  which  would  find  their  place 
in  a  general  review  of  the  system,  have  been  either  anti- 
cipated in  the  report,  or  will  so  readily  occur  to  the 
members  of  the  general  assembly,  that  it  would  be 
abusing  their  indulgence  even  to  advert  to  them  here. 
There  are  some,  however,  of  such  importance  that  they 
cannot  be  totally  omitted ;  but  in  discussing  them,  all 
arguments  formerly  used  will  either  be  carefully  avoided, 
or  referred  to  no  further  than  is  deemed  necessary  for 
the  understanding  of  any  new  course  of  reasoning,  or 
the  application  of  any  new  facts  that  may  be  introduced. 

At  our  entrance  on  the  subject  we  are  met  by  the 
difficulty  of  discovering  the  true  theory  of  penal  law. 
Philosophy  must  point  it  out,  for  it  depends  on  a  deep 
investigation  of  the  faculties  of  the  human  mind,  and  of 
their  usual  employment ;  and  wise  legislation  must  adapt 
it  to  the  use  of  mankind.  At  no  preceding  period  has 
the  science  of  jurisprudence,  and  more  particularly  penal 
jurisprudence,  attracted  such  close  attention  as  at  pre- 
sent. At  no  period  has  the  progression  I  have  referred 
to,  from  theoretical  truth  to  practical  utility,  been  more 
apparent,  or  promised  more  important  and  beneficial 
results.  Learned  and  good  men  are  directing  their  time 
and  talents  to  the  subject ;  and  in  the  intellectual  con- 
flict which  this  interesting  discussion  has  produced,  it  is 
highly  gratifying  to  observe,  that  the  principles  which 
you  have  sanctioned  have  been  confirmed  by  the  best 
opinions,  and  supported  by  the  most  conclusive  argu- 
ments.    Even  those  who  disagree  on  other  points,  unite 
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approving  the  general  doctrines  on  which  you  have 

J^irected  your  code  to  be  prepared  ;  although,  as  might 

^^  expected,  they  differ  in  the  conclusions  that  may  be 

i  rawn  from  them,  and  refer  their  authority  to  different 

Sources.      Thus,   while  all  agree  that  the  true  end  of 

];>enal  jurisprudence  is  to  prevent  crimes,  and  that  the 

doctrine  of  vindictive  law  is  in  the  highest  degree  absurd 

SLiid   unjust,  some  insist  that  crimes  are  to  be  repressed 

only  by  the  example  of  punishments  ;  others,  that  refor- 

xnation  is  the  only  lawful  object.     Some  refer  the  right 

-to  punish  to  an  implied  contract  between  society  and  its 

xnernbers  ;  others,  to  the  principle  of  utility  alone  ;  and 

"there  are  those  again  who  admit  of  no  other  standard 

t)han   abstract  justice.     Each  of  these  has  its  partisans 

in    the   conflict.      Without   entering  into    the   abstract 

reasoning  to  which  they  lead,  we  may  content  ourselves 

^tli  this  important  result  :  that  whether  the  right  to 

punish   be  founded  on  contract,  or  utility,   or  justice ; 

whether  the  object  be  to  punish  or  reform ;  whatever  be 

the  true  doctrine  on  either  of  these  subjects,  we  have  the 

satisfaction  to  know  that,  by  a  singular  felicity,  if  either 

theory  be  right,  the  practical  results  we  have  drawn  from 

our  reasoning  cannot  be  wrong,  for  all  the  provisions  of 

our  system  coincide  with  abstract  justice,  with  general 

utility,  and  with  the  terms  of  any  supposable  original 

contract ;  and  whether  reformation  or  punishment  be  the 

true   means   of  preventing   crimes,  our  plan  of  prison 

discipline  will  effect  the  end,  for  it  embraces  both. 

If  upon  a  critical  examination  of  the  system  proposed 
to  you,  it  should  be  found  to  have  this  extraordinary 
adaptation  to  principles  that  have  been  considered  as 
discordant,  it  will  certainly  go  far  to  prove  that  the 
theoretic  disputes  have  turned  more  upon  terms  than  on 
any  real  difterence  between  them.  For  instance,  if  the 
supposed  social  contract  ever  existed,  the  foundation  of 
it  must  have  been  the  preservation  of  the  natural  rights 
of  its  members.  And  this  makes  it,  in  all  its  effects, 
the  same  as  the  theory  which  adopts  abstract  justice  as 
the  basis  of  the  right  to  punish;  which,  proi)erly  defined, 


190  INTRODUCTORY    REPORT   TO 

is  only  that  which  secures  to  every  one  his  right ;  and 
if  utility,  the  remaining  source  to  which  this  power  is 
referred,  be  found  to  be  so  closely  united  wath  justice,  as 
in  penal  jurisprudence  to  be  inseparable,  it  will  follow 
that  any  system  founded  on  one  of  these  principles,  must 
be  supported  by  the  other. 

In  the  same  manner,  as  to  the  means  for  attaining  the 
object  common  to  all,  the  prevention  of  crime,  if  the 
most  eflBcacious  punishment  is  that  which  also  best  pro- 
duces reform,  then  the  several  theories  are  reconciled  in 
practice,  however  they  may  differ  in  the  arguments  they  use. 

It  has  therefore  been  thought  more  proper  to  abstain 
from  entering  the  lists  of  controversy  with  either  of  the 
disputants,  and  to  adopt,  implicitly,  the  tenets  of  neither 
school ;  but  to  be  content  w^ith  uniting,  if  we  can,  the 
suffrage  of  all  in  the  practical  results  we  shall  establish. 
There  is,  however,  one  of  these  results,  which,  although 
deducible  from  the  first  principles  established  by  all,  is 
not  yet  generally  admitted  in  practice  ;  that  feature  which 
so  honourably  distinguishes  from  the  existing  laws  of  any 
other  nation  the  plan  your  predecessors  unanimously 
approved,  and  which  has  been  one  exciting  cause  of  the 
attention  which  the  European  world  is  now  giving  to  the 
subject ;  you  may  easily  imagine  that  I  mean  the  abolition 
of  the  punishment  of  death.  Seldom  has  any  doctrine 
made  such  rapid  strides  as  this  has  in  public  opinion. 
Although  opposed  by  inveterate  prejudices,  long  habits, 
mistaken  religious  opinions,  and  the  general  indefinite  fear 
of  innovation  ;  yet  its  proselytes  are  becoming  every  day 
more  numerous  ;  the  example  of  our  state  is  everywhere 
quoted  ;  the  future  measures  of  its  legislation  are  expected 
with  the  greatest  interest ;  and  the  final  abolition  of  a 
punishment,  repugnant  to  our  natures,  is  expected  from 
you  with  confidence,  not  unmixed  with  anxiety,  by 
the  whole  civilized  world.  An  enlightened  citizen  of 
Geneva  (a)  has  published  proposals  for  a  prize  essay  on 

(a)  Mr.  Sellon,  member  of  the  sovereign  representative  council  of 
Geneva,  as  early  as  1816,  proposed  to  the  Council  to  abolish  the  punish- 
ment of  death  ;  and  in  1826  he  offered  the  prize  referred  to  in  the  text 
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le  subject,  in  which  the   arguments  for  the  abolition 

"^^hich  have  been  approved  by  this  state  are  copied  as  a 

"text.      A   society  in   Paris   has   followed    the   example. 

The     several    periodical    papers    of    France,     England, 

Germany,  and  Holland  are  filled  with  disquisitions  for 

tlie  most  part  highly  approving  of  the  plan  of  abolition  ; 

tut  none,  as  far  as  I  have  perceived,  even  of  those  who 

doubt    its   success,    discouraging   the    experiment   as    a 

dangerous  one. 

If  this  principle  is  retained  in  our  code,  it  dates  back 
to  the  vote  of  approval,  and  secures  to  us  a  name  among 
nations    to   which    our   relative   population  or   strength 
^would  not,  for  ages,  have  entitled  us  ;  a  distinction  more 
honourable  than  any  that  wealth  or  power  or  advance- 
ment in  any  other  science  could  give  — and   I  need  not 
observe  to  the  enlightened  body  I   address,  how  much  of 
that  distinction  possessed  by  a  country  is  reflected  back 

In  his  proposals,  after  citing  tlie  opinions  of  Beccaria  and  Bentliam,  he 
adds — "  I  finish  these  observations  by  producing  a  document  the  most 
recent  and  the  most  conclusive  in  favour  of  my  proposition.  It  is  the 
accession  of  the  general  assembly  of  Louisiana  to  the  principles  laid  down 
by  Mr.  Livingston  in  his  report.  My  fellow  citizens  will  there  see  a 
republic  adopting  dispositions,  of  which  the  principal  one  is,  the  absolute 
suppression  of  tfie  punishment  of  death."  He  then  gives  a  copy  of  our 
law  of  1820,  the  cei-tificate  of  my  appointment,  all  that  part  of  the 
report  relating  to  the  punishment  of  death,  and  the  resolution  approving 
of  the  report.  In  a  note  on  the  law,  he  says, — "  Having  no  other  object 
in  this  writing  than  to  convince  my  fellow  citizens  that  the  abolition  of 
the  punishment  of  death  would  be  a  measure  both  useful  and  honourable 
for  my  country,  I  have  thouglit  that  this  end  could  not  be  better  attained 
than  by  making  them  acquainted  with  tho  report  of  Mr.  Livingston, 
made  to  the  general  assembly  of  Louisiana.  Louisiana  is  a  republic. 
It  is  a  component  part  of  an  illustrious  union,  as  we  form  part  of  the 
Swiss  confederation  ;  and  the  constitution  of  the  United  States,  as  well 
as  our  federal  act,  permits  the  members  to  provide  for  themselves  the 
best  laws,  even  when  they  differ  from  those  of  the  other  states.  We 
owe  to  Mr.  Taillandier  the  translation  of  this  report,"  <kc.  And  he 
concludes  his  programme  by  citing  the  examples  of  modern  nations,  in 
which  this  abolition  has  been  carried  into  effect.  1.  Russia,  under 
Elizabeth  2.  Tuscany,  under  Leopold.  3.  "  Louisiana,  in  America, 
which,  on  the  report  of  Mr.  Livingston,  by  a  solemn  resolution  of  tho 
sovereign  assembly,  has  decreed  the  absolute  suppression  of  this  punish- 
ment.    This  report,  in  which  it  will  be  seen  that  the  author  has  collected 
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upon  its  citizens  ;  and  in  what  degree,  while  they  promote 
the  honour  of  the  nation,  they  augment  the  happiness  of 
the  individuals  who  compose  it.  It  is  the  firm  persuasion 
that  both  will  be  increased,  in  an  incalculable  degree,  by 
the  measure  in  question,  that  induces  me  to  press  it  a^in 
on  the  cons  ideration  of  the  legislature,  and  to  add  a  very 
few  reflections  to  the  arguments  which  were  on  a  former 
occasion  considered  as  conclusive.  I  then  (a)  expressed 
an  opinion  that  the  right  to  punish  by  death,  might  be 
established  in  cases  where  the  importance  of  the  object 
to  be  obtained,  and  the  necessity  of  inflicting  it  in  order 
to  attain  that  object,  could  both  be  sufficiently  shown  ; 
but  my  argument  denied  the  existence  of  such  necessity. 
On  reviewing  that  part  of  the  report,  I  think  it  requires 
some  elucidation: 

Existence  was  the  first  gift  of  Omnipotence  to  man. 
Existence,  accompanied  not  only  by  the  instinct  necessary 
to  preserve  it,  and  to  perpetuate  the  species,  but  with  a 
social  (not  merely  a  gregarious)  disposition,  which  led  so 
early  to  the  formation  of  societies,  that  unless  we  carry 
our  imagination   back  to  the  first  created  being,  it  is 

all  the  experience  of  the  past  and  present  times,*  appears  to  roe  to  be  a 
document  of  the  greatest  interest  for  Geneva,  wliose  position,  population, 
and  constitution,  have  a  great  resemblance  to  those  of  Louisiana,  which 
member  of  a  federation,  as  Geneva  is,  has  given  to  itself  good  laws  with- 
out consulting  her  neighbours  on  the  subject,  giving  them  a  noble  and 
wise  example  to  follow,  and  not  fearing  that  a  mild  legislation  would 
attract  criminals.  It  is  to  be  hoped,  that  this  example  will  be  followed 
by  us.*'  And  he  adds,—"  It  is  easy  to  make  this  experiment.  All  the 
world  will  approve  it.  The  glory  will  be  reflected  on  the  whole  nation, 
and  history  will  certainly  make  honourable  mention  of  the  people  which 
shall  first  renounce  a  practice  no  longer  required  by  necessity,  which 
alone  could  excuse  it." 

*  He  who  can  accuse  me  of  vanity  in  making  this  and  similar  cita- 
tions, is  incapable  of  comprehending  how  utterly  this  miserable  boyish 
feeling  is  incompatible  with  the  frame  of  mind  necessary  for  the  con- 
sideration of  subjects  on  which  the  happiness  of  a  nation  may  depend. 
Feeling  myself  superior  to  such  suspicions,  I  shall  not  sacri6ce  any 
thing  that  I  think  may  promote  the  great  object  to  the  fear  of  incurring 
them. 

(a)  Report  on  the  Plan  of  a  Fenal  Code,  |>.  50. 
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scarcely  possible  to  imagine,  and  certainly  impossible  to 
trace,  any  other  state  than  that  of  the  social — it  is  found 
w'herever  men  are  found,  and  must  have  existed  as  soon 
as  the  number  of  the  species  were  sufficiently  multiplied 
to  produce  it.  Man,  then,  being  created  for  society,  the 
Creator  of  man  must  have  intended  that  it  should  be 
preserved ;  and  as  he  acts  by  general  laws,  not  by  special 
interference  (except  in  the  cases  which  religion  directs  to 
believe),  all  primitive  society,  as  well  as  the  individuals 
of  which  it  is  composed,  must  have  been  endowed  with 
certain  natural  rights  and  correspondent  duties,  anterior 
in  time  and  paramoimt  in  authority  to  any  that  may  be 
formed  by  mutual  consent.  The  first  of  these  rights, 
perhaps  the  only  one  that  will  not  admit  of  dispute,  is, 
as  well  on  the  part  of  the  individual  as  of  the  society, 
the  right  to  continue  the  existence  given  by  God  to  man, 
and  by  the  nature  of  man,  to  the  social  state  in  which  he 
was  formed  to  live  :  and  the  correspondent  mutual  duty 
of  the  individual  and  of  the  society  is  to  defend  this 
right ;  but  when  the  right  is  given,  the  means  to  enforce 
it  must,  in  natural  as  well  as  positive  law,  be  admitted  to 
be  also  given.  If,  then,  both  individuals  and  the  society 
have  the  right  to  preserve  their  several  existence,  and 
are,  moreover,  under  the  reciprocal  duty  to  defend  it 
when  attacked,  it  follows  that,  if  one  or  the  other  is 
threatened  with  destruction,  which  cannot  be  averted  but 
by  taking  the  life  of  the  assailant,  the  right,  nay  more, 
the  duty  to  take  it  exists  :  the  irresistible  impulse  of 
nature  indicates  the  right  she  has  conferred,  and  her  first 
great  law  shows  that  life  may  be  taken  in  self-defence. 
It  is  true  the  aggressor  has  the  same  right  to  exist ;  but 
if  this  right  were  sacred  while  he  was  attempting  to 
destroy  that  of  another,  there  would  be  co-existing  two 
equal  and  conflicting  rights,  which  is  a  contradiction  in 
terms.  The  right,  therefore,  1  speak  of,  is  proved ;  but 
both  in  the  individual  and  in  society  it  is  strictly  defen- 
sive— it  can  only  be  exerted  during  that  period  when  the 
danger  lasts,  by  which  I  mean  when  the  question  is, 
which  of  the  two  shall  exist,  the  aggressor  or  the  party 

N 
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attacked,  whether  this  be  an  individual  or  the  society. 
Before  this  crisis  has  arrived,  or  after  it  has  passed,  it  is 
no  longer  self-defence,  and  then  their  rights  to  enjoy 
existence  would  be  co-existent  and  equal,  but  not  con- 
flicting, and  for  one  to  deprive  the  other  of  it  would  be  of 
course  unjust. 

Therefore,  the  positions  with  which  I  set  out  seem  to 
be  proved.  That  the  right  to  inflict  death  exists,  but 
that  it  must  be  in  defence,  either  of  individual  or  social 
existence  (a)  ;  and  that  it  is  limited  to  the  case  where 
no  other  alternative  remains  to  prevent  the  threatened 
destruction. 

In  order  to  judge  whether  there  is  any  necessity  for 
calling  this  abstract  right  into  action,  we  must  recollect 
the  duty  imposed  upon  society  of  protecting  its  members, 
derived,  if  we  have  argued  correctly,  from  the  social 
nature  of  man,  independent  of  any  implied  contract. 
While  we  can  imagine  society  to  be  in  so  rude  and 
imperfect  a  state  as  to  render  the  performance  of  this 
duty  impossible  without  taking  the  life  of  the  aggressor, 
we  must  concede  the  right.  But  is  there  any  such  state 
of  society  ?  Certainly  none  in  the  civilized  world,  and 
our  laws  are  made  for  civilized  man.  Imprisonment  is 
an  obvious  and  effectual  alternative ;  therefore,  in  civili^ped 
society,  in  the  usual  course  of  events,  we  can  never  sup- 
pose it  necessary,  and  of  course  never  lawful  :  and  even 
among  the  most  savage  hordes,  where  the  means  of 
detention  might  be  supposed  wanting,  banishment,  for 
the  most  part,  would  take  away  the  necessity  of  inflicting 
death.  An  active  imagination,  indeed,  might  create  cases 
and  situations  in  which  the  necessity  might  possibly  exist 
— ^but  if  there  are  any  such,  and  they  are  sufficiently 
probable  to  justify  an  exception  in  the  law,  they  should 
be  stated  as  such,  and  they  would  then  confirm  ttie  rule ; 
but  by  a  perversity  of  reasoning  in  those  who  advocate 
this  species  of  punishment,  they  put  the  exception  in  the 

(a)  This  explains  the  part  of  the  report  on  the  Plan  of  a  Penal  Code 
which  relates  to  the  comparison  between  the  evil  of  the  offence  and  the 
punishment. 
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place  of  the   rule,  and  what  is  worse,  an  exception  of 
which  the  possibility  is  doubtful. 

It  may  be  observed,  that  I  have  taken  the  preservation 
of  life  as  the  only  case  in  which  even  necessity  could  give 
the  right  to  take  life,  and  that  for  the  simple  reason,  that 
this  is  the  only  case  in  which  the  two  natural  rights  of 
equal  importance  can  be  balanced  ;  and  in  which  the 
scale  must  preponderate  in  favour  of  him  who  defends 
against  him  who  endeavours  to  destroy.  The  only  true 
foundation  for  the  right  of  inflicting  death  is  the  preserva- 
tion of  existence.  This  gift  of  our  Creator  seems,  by  the 
universal  desire  to  preserve  it  which  he  has  infused  into 
every  part  of  his  animal  creation,  to  be  intended  as  the 
only  one  which  he  did  not  intend  to  place  at  our  disposal. 
But,  it  may  be  said,  what  becomes  of  our  other  rights  ? 
Are  personal  liberty,  personal  inviolability  and  private 
property  to  be  held  at  the  will  of  any  strong  invader  ? 
How  are  these  to  be  defended,  if  you  restrain  the  right 
to  take  life  to  the  single  case  of  defence  against  an  attack 
upon  existence  ?  To  this  it  is  answered  :  Society  being 
a  natural  state,  those  who  compose  it  have  collectively 
natural  rights.  The  first  is  that  of  preserving  its  exist- 
ence ;  but  this  can  only  be  done  by  preserving  that  of 
the  individuals  which  compose  it.  It  has,  then,  duties 
as  well  as  rights  ;  but  these  are  wisely  ordered  to  be 
inseparable.  Society  cannot  exert  its  right  of  self-pre- 
servation without,  by  the  same  act,  performing  its  duty 
in  the  preservation  of  its  members.  Whenever  any  of 
those  things  which  are  the  objects  of  the  association,  life, 
liberty  or  property,  are  assailed,  the  force  of  the  whole 
social  body  must  be  exerted  for  its  preservation ;  and 
this  collective  force,  in  the  case  of  an  individual  attack, 
must,  in  ordinary  cases,  be  sufficient  to  repel  it  without 
the  sacrifice  of  life  ;  but  in  extraordinary  cases,  when  the 
force  of  the  assailants  is  so  great  as  to  induce  them  to 
persevere  in  a  manner  that  reduces  the  struggle  to  one 
for  existence,  then  the  law  of  self-defence  applies. 

But  there  may  be  a  period  in  which  individual  rights 
may  be  injured  before  the  associated  power  can  interfere. 
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In  these  cases,  as  the  nature  of  society  does  not  deprive 
the  individual  of  his  rights,  but  only  comes  in  to  aid 
their  preservation,  he  may  defend  liis  person  or  property 
against  illegal  violence  by  a  force  suflSicient  to  repel  that 
with  which  he  is  assailed.  This  results  cleariy  from  the 
right  to  property,  to  whatever  source  we  may  refer  it, 
and  from  that  of  personal  inviolability,  which  is  (under 
certain  restrictions  imposed  by  nature  itself)  indubitably 
a  natural  right.  As  the  injury  threatened  may  not 
admit  of  compensation,  the  individual  may  use  force  to 
prevent  the  aggression  ;  and  if  that  used  by  the  assailant 
endangers  his  life  (a),  the  question  then  again  becomes 
one  of  self-defence,  and  the  same  reasoning  applies  which 
was  used  to  show  the  right  of  taking  life  in  that  case. 
But  where  the  individual  attacked  can  either  by  his  own 
physical  force,  or  by  the  aid  of  the  society  to  which  he 
belongs,  defend  himself  or  his  property  ;  when  the  attack 
is  not  of  such  a  nature  as  to  jeopardize  his  own  existence 
in  the  defence  of  them  ;  if  he  take  the  life  of  the 
aggressor,  under  these  circumstances,  he  takes  it  with- 
out necessity,  and  consequently  without  right.  This  is 
the  extent  to  which  the  natural  law  of  self-defence  allows 
an  individual  to  go  in  putting  another  to  death.  May 
any  association  of  individuals  inflict  it  for  any  other 
cause,  and  under  any  other  circumstances  ?  Society  has 
the  right  only  to  defend  that  which  the  individuals  who 
compose  it  have  a  right  to  defend,  or  to  defend  itself — 
that  is  to  say,  its  own  existence,  and  to  destroy  any 
individual,  or  any  other  society  which  shall  attempt  ite 
destruction.  But  this,  as  in  the  case  of  individuals, 
must  be  only  while  the  attempt  is  making,  and  when 
there  is  no  other  means  to  defeat  it.  And  it  is  in  that 
sense  only  that  I  understand  the  word  so  often  used,  so 
often  abused,  so  little  understood,  necessity.  It  exists 
between  nations  during  war  ;  or  a  nation  and  one  of  its 

(a)  The  existence  of  danger  alone,  is  not  a  sufficient  justification  by 
the  English,  nor  I  believe  by  other  laws  for  homicide ;  it  must  be  a 
danger  from  which  there  is  no  other  means  of  escape. 
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component  parts  in  a  rebellion  or  insurrection  ;  between 
individuals  during  the  moment  of  an  attempt  against 
life,  which  cannot  otherwise  be  repelled  ;  but  between 
society  and  individuals,  organized  as  the  former  now 
is,  with  all  the  means  of  repression  and  self-defence  at 
its  command,  never.  I  come,  then,  to  the  conclusion,  in 
which  I  desire  most  explicitly  to  be  understood  that, 
although  the  right  to  punish  with  death  might  be 
abstractedly  conceded  to  exist  in  certain  societies,  and 
under  certain  circimistances,  which  might  make  it  neces- 
saiy;  yet,  composed  as  society  now  is,  these  circum- 
stances cannot  reasonably  be  even  supposed  to  occur — 
that  therefore  no  necessity,  and,  of  course,  no  right  to 
inflict  death  as  a  punishment  does  exist. 

There  is  also  great  force  in  the  reasonings  which  have 
been  used  to  rebut  that,  which  founds  the  right  to  take 
life  for  crimes  on  an  original  contract,  made  by  indi- 
viduals on  the  first  formation  of  society.  First,  that  no 
such  contract  is  proved,  or  can  well  be  imagined. 
Secondly,  that  if  it  were,  it  would  be  limited  to  the 
case  of  defence.  The  parties  to  such  contract  could  only 
give  to  the  society  those  rights  which  they  individually 
had ;  their  only  right  over  the  life  of  another  is  to  defend 
their  own ;  they  can  give  that  to  society,  and  they  can 
give  no  more.  In  this  case  also,  therefore,  the  right 
resolves  itself  into  that  of  doing  what  is  necessary  for 
preservation.  The  great  inquiry  then  recurs — is  the 
punishment  of  death  in  any  civilized  society  necessary 
for  the  preservation  either  of  the  lives  of  its  citizens 
individually  or  of  their  social  collective  rights  ?  If  it 
be  not  necessary,  I  hope  it  has  been  proved  not  to  be 
just ;  and  if  neither  just  nor  necessary,  can  it  be  expe- 
dient ?  To  be  necessary,  it  must  be  shown  that  the  lives 
of  the  citizens  and  the  existence  of  society  cannot  be 
preserved  without  it.  But  can  this  be  maintained  in  the 
face  of  so  many  proofs  ?  Egypt,  for  twenty  years,  during 
the   reign  of  Sabaco  (a) — Rome,  for  two   hundred   and 

(a)  Diod.  Sicubus. 
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fifty  years  —  Tuscany,  for  more  than  twenty-five  — 
Russia  (a),  for  twenty-one,  during  the  reign  of  Elizabeth 
— ^are  so  many  proofs  to  the  contrary.  Nay,  if  those 
are  right  who  tell  you  that  the  penal  laws  of  Spain  were 
abrogated  by  the  transfer,  this  state  itself  gives  an 
unanswerable  proof  that  no  such  necessity  exists  ;  for  if 
those  laws  were  not  in  force,  it  is  very  clear  that  there 
were  none  imposing  the  penalty  of  death,  from  the  time 
of  the  transfer  in  December  1803,  to  the  5th  of  May 
1805,  when  our  first  penal  law  was  passed.  Yet  during 
that  period,  when  national   prejudices  ran  high;    when 

(a)  As  I  use  no  historical  fact  with  a  desire  that  It  should  go  for  more 
than  it  is  worth,  it  is  but  proper  to  say,  that  I  have  never  relied  so  much 
upon  the  example  of  Russia  as  upon  the  others  to  which  I  refer ;  because) 
although  1  have  been  able  to  procure  no  precise  information  on  the  sub- 
ject, 1  am  yet  inclined  tq  believe,  that  the  punishment  of  the  Knout  was 
preserved  as  an  equivalent  to  that  of  death  in  many  cases,  and  to  death 
in  its  most  horrid  form.  It  is  thus  described  by  Howard  :  "  I  saw  two 
criminals,  a  man  and  a  woman,  suffer  the  punishment  of  the  knout. 
They  were  conducted  from  prison  by  about  fifteen  hussars  and  ten 
soldiers.  When  they  arrived  at  the  place  of  punishment,  the  hussars 
formed  themselves  into  a  ring  round  the  whipping  post.  The  drum  beat 
a  minute  or  two,  and  then  some  prayers  were  repeated,  the  populace 
taking  off  their  hats.  The  woman  was  taken  first;  and  after  being 
roughly  stripped  to  the  waist,  her  hands  and  feet  were  bound  with  cords 
to  the  post,  a  man  standing  before  the  post  to  keep  the  cords  tight.  A 
servant  attended  the  executioners,  and  both  were  stout  men.  The 
servant  first  marked  his  ground  and  struck  the  woman  five  times  on  the 
back.  Every  stroke  seemed  to  penetrate  deep  into  the  flesh.  But  his 
master,  thinking  him  too  gentle,  pushed  liim  aside,  took  his  place,  and 
gave  all  the  remaining  strokes  himself,  which  were  evidently  more  severe. 
The  woman  received  twenty-five  and  the  man  sixty.  I  pressed  through 
the  hussars,  and  counted  the  number  as  they  were  chalked  on  a  board. 
Both  seemed  but  jitst  alive,  especially  the  man,  who  had,  however, 
strength  enough  to  receive  a  small  donation  with  some  signs  of  gratitude. 
They  were  conducted  back  to  prison  in  a  little  wagon.  I  saw  the  woman 
in  a  weak  condition  some  days  after,  biLt  could  not  find  the  man  amy 
morey  The  enlightened  successor  of  Alexander  is  pursuing,  with  energy 
and  zeal,  a  reform  in  the  laws  of  the  empire,  which  his  great  predecessor 
began.  It  will,  without  any  doubt,  put  an  end  to  such  scenes  as 
Howard  has  described;  and  this  code,  if  completed  according  to  the 
humane  and  liberal  views  of  the  emperor,  will  be  a  monument  more 
glorious  than  any  that  was  ever  erected  to  a  conquering  monarch. 
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one  government  had  abandoned,  and  the  other  had  not 
yet  established  its  authority,  there  was  not,  I  believe,  a 
single  instance  of  murder,  or  of  any  attempt  to  destroy 
the  order  of  society  :  so  that  one  argument  or  the  other 
must  be  given  up.  Either  the  Spanish  laws  existed,  or 
we  ourselves  furnish  a  proof  that  a  nation  may  exist,  in 
peace,  without  the  punishment  of  death.  Societies  have, 
then,  existed  without  it.  In  those  societies,  therefore,  it 
was  not  necessary.  Is  there  anything  in  the  state  of  ours 
that  makes  it  so  ?  It  has  not,  as  far  as  I  have  observed, 
been  even  suggested.  But  if  not  absolutely  necessary, 
have  its  advocates  even  the  poor  pretext  that  it  is 
convenient;  that  the  crimes  for  which  it  is  reserved 
diminish  under  its  operation  in  a  greater  proportion  than 
those  which  incur  a  different  punishment  ?  The  reverse 
is  the  melancholy  truth.  Murder,  and  those  attempts 
to  murder,  which  are  capitally  punished,  have  increased 
in  some  of  the  United  States  to  a  degree  that  not  only 
creates  general  alarm,  but,  by  the  atrocity  with  which 
they  are  perpetrated,  fix  a  stain  on  the  national  character 
which  it  will  be  extremely  difficult  to  efiace.  I  might 
rely  for  this  fact  on  the  general  impression  which  every 
member  of  the  body  I  address  must  have  on  this  subject; 
but  as  the  result  is  capable  of  being  demonstrated  by 
figures,  I  pray  their  attention  to  the  tables  annexed 
to  this  report,  in  which,  although  they  are  far  from  being 
as  complete  as  could  be  wished,  they  will  see  an  increase 
of  those  crimes  that  demonstrates,  if  anything  can  do  it, 
the  inefficiency  of  the  means  adopted  and  so  strangely 
persisted  in,  of  repressing  them.  The  small  number 
of  executions  compared  with  the  well  authenticated 
instances  of  the  crime,  shows  that  the  severity  of  the 
punishment  increases  the  chance  of  acquittal;  and  the 
idle  curiosity  which  draws  so  many  thousands  to  witness 
the  exhibition  of  human  suffering  at  the  executions ; 
the  levity  with  which  the  spectacle  is  beheld,  demon- 
strates its  demoralizing  and  heart-hardening  efiects ; 
while  the  crimes  committed  at  the  very  moment  of  the 
example  intended  to  deter  from  the  commission,  shows 
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how  entirely  inefficient  it  is.  One  instance  of  this  is  so 
remarkable  that  I  cannot  omit  its  detail.  In  the  year 
1822  a  person  named  John  Lechler  was  executed  at 
Lancaster^  in  Pennsylvania,  for  an  atrocious  murder. 
The  execution  was,  as  usual,  witnessed  by  an  immense 
multitude ;  and  of  the  salutary  effect  it  had  on  their 
feelings  and  morals,  we  may  judge  from  the  following 
extract  from  a  newspaper  printed  in  the  neighbour- 
hood (a).  The  material  facts,  which  are  stated  in  it, 
having  been  since  confinned  to  me  by  unquestionable 
authority : — 

"  It  has  long,"  says  the  judicious  editor,  "been  a  con- 
troverted point,  whether  public  executions,  by  the  parade 
with  which  they  are  conducted,  do  not  operate  on  the 
vicious  part  of  the  community  more  as  incitements  to, 
than  examples  deterring  from,  crime.  What  has  taken 
place  in  Lancaster  would  lead  one  to  believe,  that  the 
spectacle  of  a  public  execution  produces  less  reformation 
than  criminal  propensity.  While  an  old  offence  was 
atoned  for,  more  than  a  dozen  new  ones  were  committed, 
and  some  of  a  capital  grade.  Twenty-eight  persons  were 
conunitted  to  jail  on  Friday  night  for  divers  offences  at 
Lancaster,  such  as  murder,  larceny,  assault  and  battery^ 
&c.,  besides  many  gentlemen  lost  their  pocket-books, 
where  the  pick-pockets  escaped,  or  the  jail  would  have 
overflowed. 

"  In  the  evening,  as  one  Thomas  Bums,  who  was  em- 
ployed as  a  weaver  in  the  factory  near  Lancaster,  was 
going  home,  he  was  met  by  one  Wilson,  with  whom  he 
had  some  previous  misunderstanding,  when  Wilson  drew 
a  knife  and  gave  him  divers  stabs  in  sundry  places,  which 
are  considered  mortal.  Wilson  was  apprehended  and 
committed  to  jail,  and  had  the  same  irons  put  on  him 
which  had  scarcely  been  laid  off  long  enough  by  Lechler 
to  get  cold." 

A  letter,  in  answer  to  some  inquiries  I  made  on  the 
subject,  adds  to  this  information,  that  Wilson  was  one 

(a)  York  town  Gazette. 
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of  the  crowd  who  left  his  residence  expressly  to  witness 
tJie  execution  :  and  to  take  away  all  doubt  that  the 
Oazette  account  was  not  exaggerated,  that  he  has  since 
l>een  convicted  of  the  murder. 

I  pray  the  advocates  for  this  punishment  to  reflect  on 
thia  example,  to  recollect  that,  detailed  in  my  former 
report,  of  the  sale  of  forged  notes  in  the  chamber  where 
lay  the  corpse  (a)  of  him  who  was  that  day  executed  for 
a  similar  offence.  I  ask  them  seriously  to  ponder  on 
them,  on  the  numerous  other  instances  of  a  like  nature 
that  must  occur  to  them,  and  then  to  say  whether  they 
can  believe  the  punishment  of  death  an  efficient  one  for 
murder.  The  most  serious  and  intense  reflection  has 
brought  my  mind  to  the  conclusion,  not  only  that  it  fails 
in  any  repressive  effect,  but  that  it  promotes  the  crime. 
The  cause  it  is  not  very  easy  to  discover,  and  still  more 
difficult  to  explain  ;  but  I  argue  from  effects — and  when 
1  see  them  general  in  their  occurrence  after  the  same 
event,  I  must  believe  that  event  to  be  the  efficient  cause 
which  produces  them,  although  I  may  not  be  able  to 
trace  exactly  their  connection.  This  difficulty  is  particu- 
larly felt  in  deducing  moral  effects  from  physical  causes, 
or  arguing  from  the  operation  of  moral  causes  on  human 
actions.  The  reciprocal  operations  of  the  mind  and  body 
must  always  be  a  mystery  to  us,  although  we  are  daily 
witnesses  of  their  effects.  In  nothing  is  this  more  appa- 
rent, or  the  cause  more  deeply  hidden,  than  in  that  pro- 
pensity which  is  produced  on  the  mind  to  imitate  that 

(a)  The  following  oircumstance,  which  I  find  stated  by  a  gentleman 
at  a  public  meeting  in  Southampton,  in  England,  as  having  been  detailed 
by  Mr.  Buxton,  is  a  stronger  case : — 

"An  Irishman,  found  guilty  of  issuing  forged  bank  notes,  was  exe- 
cuted, and  his  body  delivered  to  his  family.  While  his  widow  was 
lamenting  over  the  corpse,  a  young  man  came  to  her  to  purchase  some 
forged  notes.  As  soon  as  she  knew  his  business,  forgetting  at  once  both 
her  grief  and  the  cause  of  it,  she  raised  up  the  dead  body  of  her  husband, 
and  pulled  from  under  it  a  parcel  of  the  very  paper  for  the  circulation  of 
which  he  had  forfeited  his  life.  At  that  moment  an  alarm  was  given  of 
the  approach  of  the  police  ;  and  not  knowing  where  else  to  conceal  the 
notes,  she  thrust  them  into  the  mouth  of  the  corpse,  and  there  the  officers 
found  them.*' 
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• 

which  has  been  strongly  impressed  on  the  senses,  and 
that  frequently  in  cases  where  the  first  impression  must 
be  that  of  painful  apprehension.  It  is  one  of  the  earliest 
developments  of  the  understanding  in  childhood.  Aided 
by  other  impulses,  it  conquers  the  sense  of  pain  and  the 
natural  dread  of  death.  The  tortures  inflicted  on  them- 
selves by  the  fakirs  of  India,  the  privations  and  strict 
penance  of  some  monastic  orders  of  Christians,  and  the 
self-inmiolation  of  the  Hindoo  widows,  may  be  attri- 
buted, in  part  to  religion,  in  part  to  the  love  of  distinc- 
tion and  fear  of  shame ;  but  no  one,  nor  all  of  these 
united,  except  in  the  rare  cases  of  a  hero  or  a  saint, 
could  produce  such  extraordinary  efiects,  without  that 
spirit  of  imitation  to  which  I  have  alluded.  The  law- 
giver, therefore,  should  mark  this,  as  well  as  every  other 
propensity  of  human  nature;  and  beware  how  he  re- 
peats, in  his  punishments,  the  very  acts  he  wishes  to 
repress,  and  makes  them  examples  to  follow  rather  than 
to  avoid. 

Another  reason,  perhaps  not  sufficiently  enlarged  upon 
in  the  former  report,  to  show  that  it  cannot  be  efficient, 
is  drawn  from  the  uncertainty  of  its  infliction — an  uncer- 
tainty which  reduces  the  chance  of  the  risk  to  less  than 
that  which  is,  in  many  instances,  voluntarily  incurred  in 
many  pursuits  of  life.  Soldiers  march  gaily  to  battle 
with  the  certainty  that  many  of  them  must  fall — those 
who  commit  a  crime  punishable  with  death  always  pro- 
ceed with  the  hope  that  they  will  avoid  detection.  You 
find  men  to  affiront  death  in  all  the  shapes  it  can  assume  (a) ; 

(a)  In  one  of  those  imaginary  characters,  drawn  by  the  great  modem 
painter  of  human  passions  and  pursuits,  after  his  most  felicitous  manner, 
we  have  this  reckless  contempt  of  danger  admirably  personified  in  the 
ferocious  buccanier : 

"  Inured  to  danger's  dii*est  form, 
Tornade  asA  earthquake,  flood  and  storm  ; 
Death  hath  he  seen  by  sudden  blow, 
By  wasting  plague,  by  torture  slow, 
By  mine  or  breach,  by  steel  or  ball. 
Knew  all  his  shapes,  and  scorned  them  alL" 
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"to  pursue  the  most  dangerous  trades ;  to  undertake  the 
xnost  desperate  enterprises,  for  the  most  trifling  considera- 
tions. While  there  is  a  chance  of  escape,  the  happy  dis- 
2)osition  of  our  nature  makes  us  always  believe  it  will  be 
favourable  to  us.  We  seize  the  certain  enjoyment  that 
is  offered  by  glory,  by  profit,  or  even  by  convenience,  and 
we  trust  that  we  shall  escape  the  uncertain  danger.  If 
this  is  acknowledged  in  the  common  pursuits  of  life,  why 
should  it  be  denied  in  the  rarer  instance  of  crime  ?  The 
great  error  of  our  laws  is,  an  obstinate  refusal  to  con- 
sider an  offender  against  them  as  moved  by  the  same 
impulses,  guided  by  the  same  motives,  with  the  rest  of 
the  community ;  refiising,  in  short,  to  consider  him  as  a 
man.  They  suppose  him  a  demon  or  an  idiot,  and  their 
provisions  are,  accordingly,  for  the  most  part  calculated 
for  a  being  actuated  by  perversity  too  incorrigible  to  be 
amended,  or  by  folly  incapable  of  pursuing  his  own 
happiness  when  the  path  is  pointed  out.  If  we,  on  the 
contrary,  were  to  frame  our  laws  for  man  as  he  is,  should 
we  consider  that  the  threat  of  death  would  be  an  efficient 
restraint  to  him  who,  before  he  commits  the  crime,  takes 
every  measure  that  prudence  can  dictate  to  avoid  dis- 
covery ;  and  who,  after  that,  calculates  on  the  proverbial 
uncertainty  of  the  law  ;  while  many  of  us  are  not  deterred 
by  a  risk  which  we  cannot  flatter  ourselves  to  avoid,  for 
a  trifling  gain  or  a  momentary  gratification.  Yet  it  may 
be  said  the  good  citizen  incurs  the  risk  of  death,  but  not 
of  death  in  such  a  form ;  he  would  not,  for  the  gratifica- 
tion or  reward  you  speak  of,  incur  the  slightest  risk  of 
infamy,  although  the  greatest  that  can  be  presented  of 
honourable  death  does  not  affright  him.  This  is  most 
true,  and  this  is  most  conclusive  in  the  argument.  It  is 
not  death,  then,  that  is  feared  ;  it  is  death  with  ignominy. 

Bertram  is  the  beau  ideal  of  a  pirate ;  but  the  same  contempt  of  death 
is  found,  in  a  less  degree,  perhaps,  to  animate  other  freebooters — witness 
the  cool  reply  of  one  of  them  to  a  fellow-sufferer  on  the  wheel : — "  Why 
do  you  make  all  this  noise;  (said  he),  did  you  not  know  that  in  our 
profession  we  were  subject  to  one  malady  more  than  the  rest  of  the 
world  I " 
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But  if  it  be  that  which  makes  death  dreadful,  will  it  not 
make  life  intolerable  ?  If  the  suffering  of  shame  cannot 
be  endured  during  the  short  interval  between  conviction 
and  execution,  how  can  it  be  borne  spread  over  a 
whole  life  ? 

But  the  murderer  has  no  shame  !— Then,  according  to 
your  argument,  he  has  nothing  to  make  him  fear  death 
more,  in  his  criminal  pursuits,  than  you  do  in  your  honest 
occupation  of  inhaling  pestilence  in  an  infected  hospital, 
or  poison  in  the  manufacture  of  mercury,  or  when  you 
are  heroically  facing  it  on  the  ocean  or  in  the  field. 
Why,  then,  should  the  lesser  risk,  against  which  he 
thinks  he  has  guarded,  deter  him,  when  the  greater, 
which  you  know  you  must  face,  has  no  effect  upon  you  ? 
Let  no  man,  whose  duty  it  is  to  determine  on  this 
important  measure,  evade  this  question ;  if  he  decide  it 
as  I  think  reason  and  the  slightest  knowledge  of  human 
nature  must  direct,  the  denunciation  of  death  must  be 
acknowledged  to  be  no  efficient  bar  to  the  conMnission 
of  the  only  crime  in  which  you  think  proper  to 
employ  it. 

There  is  no  point  in  the  argument  on  which  stronger 
reasoning  and  more  persuasive  authority  could  be  pro- 
duced than  on  this,  which  has  more  than  once  been 
necessarily  introduced,  for  it  connects  itself  with  every 
other.  From  the  operation  of  the  earliest  written  laws 
of  which  history  gives  us  any  account,  down  to  the  pre- 
sent day,  it  has  been  invariably  observed  by  all  who 
would  take  the  trouble  to  think,  that  the  inexecution  of 
penal  laws  was  in  exact  proportion  to  their  severity. 
Those  of  Draco  have  become  proverbial  for  this  last 
quality ;  and  their  cruelty  has  been  generally  supposed 
a  sufficient  reason  for  their  aboUtion  by  Solon.  But  the 
fact  is,  that  they  were  abolished,  not  so  much  by  Solon, 
as  by  the  impossibility  of  carrying  them  into  execution. 
When  the  stealing  an  apple  incurred  the  punishment  of 
death,  what  citizen  would  accuse — what  witness  would 
testify — ^what  assembly  of  the  people  would  convict — 
nay,  what  executioner  would'  be  found  to  present  the 


THE   CODE   OF   CRIMES   AND    PUNISHMENTS.  205 

poisoned  cup  ?  We  are  accordingly  told,  expressly,  that 
these  laws  were  abolished,  not  by  a  formal  decree,  but  by 
the  tacit  and  unrecorded  consent  of  the  Athenians  (a). 
I  make  no  quotations  from  modem  writers  on  penal  law 
to  this  point,  for  there  is  not  one  who  has  not  given  his 
testimony  in  favour  of  the  position  I  have  taken ;  and 
yet,  by  a  most  singular  incongruity,  each  of  them  has  a 
favourite  crime  to  which  he  thinks  it  inapplicable. 

This  is  not  an  essay  to  prove  the  inutility,  the  danger, 
and,  if  these  are  admitted,  the  crime  of  employing  the 
punishment  of  death.  Such  a  work  would  require  a 
methodical  arrangement,  and  a  research  into  the  first 
principles  of  penal  law,  which  cannot  be  expected  from 
a  mere  explanatory  report,  in  which  heads  of  argument 
are  suggested  without  much  order  and  with  little  deve- 
lopment, leaving  to  the  enlightened  minds  to  which  they 
are  addressed  the  task  of  pursuing,  to  all  their  con- 
sequences, the  topics  which  are  raised  for  consideration. 
With  this  understanding,  I  shall  add  a  few  more 
reflections  on  this  subject,  so  interesting  to  our  best 
feelings. 

All  nations,  even  those  the  best  organized,  are  subject 
to  political  disorders,  during  which  the  violent  passions 
that  are  excited  avail  themselves  of  every  pretext  for 
their  indulgence  ;  and  parties,  animated  with  the  rage  of 
civil  discord,  mutually  charge  each  other  with  the  worst 
intentions  and  blackest  crimes ;  but  even  in  the  hottest 
warfare  of  party  rage,  the  destruction  of  a  rival  faction  or 
a  dangerous  leader  is  seldom  attempted  but  by  the 
imputation  of  some  crime ;  new  laws  are  not  made  on 
such  occasions,  but  the  existing  laws  are  perverted  and 
misappUed  ;  new  punishments  are  not  invented,  but 
those  already  known  are  rigorously  enforced  against 
the  innocent.  This  is  the  usual  state  of  things  in  all 
intestine  commotions,  and  even  after  they  have  assumed 

(a)  Draconis  leges,  quoniam  videbantur  impendio  acerbiores,  non 
decreto  jussuqae,  sed  facito  illiteratoque  Atheniezusium  consensu,  obliter- 
ate sunt." — Aultis  GeUiits,  1.  3,  c.  18. 
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the  shape  of  civil  war,  accompanied  by  all  its  horrors, 
those  who  do  not  fall  in  the  field  are  subjected  to  some- 
thing like  a  trial  before  their  lives  are  sacrificed.  Murder, 
on  those  occasions,  arrays  itself  in  the  spotless  ermine  of 
justice,  covers  itself  with  her  robes,  mounts  her  sacred 
seat,  borrows  her  holy  language,  adopts  her  forms,  calls 
its  iniquitous  sentence  the  judgment  of  the  law;  and 
even  when  it  stretches  forth  its  bloody  hand  for  execu- 
tion, it  wields  her  own  weapon,  and  inflicts  on  the 
innocent  victim  no  other  punishment  than  that  which 
previous  laws  had  provided  for  guilt. 

This  is  necessary,  is  inevitable,  in  cases  of  civil  discord. 
Whatever  may  be  the  projects  of  unprincipled  leaders, 
the  people  who  compose  their  party  and  their  strength 
must  be  made  to  believe  that  those  to  whom  they  adhere 
are  the  friends  and  supporters  of  the  laws,  and  therefore 
no  violent  open  disregard  of  established  forms  would  be 
tolerated,  even  where  the  essentials  of  justice  are  violated ; 
forms  speak  to  the  senses,  the  substance  of  justice  to  the 
understanding  only — ^this  last  may  be  perverted  by  the 
passions  or  imposed  on  by  falsehood  in  fact,  or  sophistry 
in  argument ;  but  the  eyes  and  ears  only  are  necessary 
to  observe  a  violation  of  form.  In  the  times  I  have 
supposed — ^and  they  may  aflflict  our  country  as  they  have 
all  others — it  is  of  importance  to  sanction  no  penalty  that 
may  be  used  to  the  destruction  of  your  best  citizens  ;  they 
are  the  most  obnoxious  to  all  parties  ;  not  partaking  the 
violence  of  either,  they  are  suspected  by  both,  and 
become  the  first  victims ;  and  never  has  any  revolutionary 
or  factious  storm  desolated  any  land,  without  the  loss  of 
men  lamented  even  by  their  mad  executioners,  after  the 
calm  of  peace  had  restored  them  to  their  senses.  Beware, 
then,  how  you  sharpen  the  axe,  and  prepare  the  other 
instnmients  of  death,  for  the  hand  of  party  violence. 
Beware  how  you  so  accustom  the  people  to  their  use, 
that  whenever  their  judgment  may  be  led  astray  so  as  to 
think  the  innocent  guilty,  they  may  feel  no  shock  in 
witnessing  the  last  agonies  of  a  man  whom  they  may 
afterwards  deplore  as  a  national  loss,  and  whose  death 
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•j^^y  may  feel  as  a  national  disgrace.     I  dwell  upon  this, 

^^^ause  I  deeply  feel  its  force. 

*       History  presents  to  us  the  magic  glass  on  which,  by 
^^oking  at  past,  we  may  discern  future  events.    It  is  folly 

^^ot  to  read  ;  it  is  perversity  not  to  follow  its  lessons.     If 

^"he  hemlock  had  not  been  brewed  for  felons  in  Athens, 
^^ould  the  fatal  cup  have  been  drained  by  Socrates  ?     If 
^%he  people  had  not  been  familiarized  to  scenes  of  judicial 
liomicide,  would  France  or  England  have  been  disgraced 
T)y  the  useless  murder  of  Louis  or  of  Charles  ?     If  the 
punishment  of  death  had  not  been  sanctioned  by  the 
ordinary  laws  of  those  kingdoms,  would  the  one  have 
been  deluged  with  the  blood  of  innocence,  of  worth,  of 
patriotism,  and  science,  in  her  revolution  ?     Would  the 
best  and  noblest  lives  of  the  other  have  been  lost  on  the 
scaffold,   in  her  civil   broils  ?      Would   her  lovely   and 
calumniated  queen,  the  virtuous  Malsherbes,  the  learned 
Condorcet — would    religion,    personified    in    the    pious 
ministers  of  the  altar  —courage  and  honour,  in  the  host 
of  high  minded  nobles — and  science,  in  its  worthy  repre- 
sentative Lavoisier —would  the  daily  hecatomb  of  loyalty 
and  worth — would  all  have  been  immolated  by  the  stroke 
of  the  guillotine ;  or  Russel  and  Sidney,  and  the  long 
succession  of  victims  of  party  and  tyranny,  by  the  axe  ? 
The  fires  of  Smithfield  would  not  have  blazed  ;  nor,  after 
the  lapse  of  ages,  should  we  yet  shudder  at  the  name  of 
St.  Bartholomew,  if  the  ordinary  ecclesiastical  law  had 
not  usurped  the  attributes  of  divine  vengeance,  and  by 
the  sacrilegious  and  absurd  doctrine,  that  offences  against 
the  deity  were  to  be  punished  with  death,  given  a  pre- 
text to  these  atrocities.    Nor,  in  the  awful  and  mysterious 
scene  on  Mount  Calvary,  would  that  agony  have  been 
inflicted,  if  by  the  daily  sight  of  the  cross,  as  an  instru- 
ment of  justice,  the  Jews  had  not  been  prepared  to  make 
it  one  of  their  sacrilegious  rage.     But  there  is  no  end  of 
the  examples  which  crowd  upon  the  memory,  to  show  the 
length  to  which  the  exercise  of  this  power,  by  the  law, 
has  carried  the  dreadfiil  abuse  of  it,  under  the  semblance 
of  justice.     Every  nation  has  wept  over  the  graves  of 
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patriots,  heroes  and  martyrs,  sacrificed  by  its  own  fury. 
Every  age  has  had  its  annals  of  blood. 

But  not  to  resort  to  the  danger  of  the  examples  in 
times  of  trouble  and  dissension,  advert  once  more  to  that 
which  was  formerly  urged,  and  to  which  I  must  again 
hereafter  return — ^that  which  attends  its  regular  practice 
in  peace — ^the   irremediable  nature  of  this  punishment, 
when  error,  popular  prejudice,  or  false  or  mistaken  testi- 
mony, has  caused  its  infliction  to  be  ordered  upon  the 
innocent ;  a  case  by  no  means  of  so  rare  occurrence  as 
may  be  imagined.     It  is  not  intended  to  enter  into  a 
detail  of  those  which  I  have  myself  collected ;  they  are 
not  few,  although  they  must  necessarily  bear  a  small  pro- 
portion to  those  which  were  not  within  my  reach.     The 
author  of  a  book  of  high  (a)  authority  on  evidence,  has 
brought  together  several  cases  which  are  well  authenti- 
cated.    In  France,  in  the  short  space  of  one  year,  I  have 
gathered  from  the  pubUc  papers  that  seven  cases  occurred, 
in  which  persons  condemned  to  death   by  the  primary 
courts  and  assizes,  have  been  acquitted  by  the  sentence 
of  a  superior  tribunal  on  a  reversal  of  the  sentence  (6). 
In  other  states  of  our  union  these  cases  are  not  uncommon. 
With  us  the  organization  of  our  courts  prevents  the  cor- 
rection  of  any  error,    either  in  law,  or  in  fact,  by  a 
superior  tribimal.     But  every  where  it  is  matter  of  sur- 
prise that  any  cases  should  be  discovered  of  these  fatal 
mistakes.     The  unfortunate  subjects  of  them  are,  for  the 
most  part,  friendless ;   generally  their  lives  must  have 
been  vicious,  or  suspicion  would  not  have  fastened  on 
them ;  and  men  of  good  character  sometimes  think  it  dis- 
reputable to  show  an  interest  for  such  men,  or  to  examine 
critically  into  the  circumstances  of  their  case.     They  are 
deserted  by  their  connexions,  if  they  have  any ;  friends 

(a)  Phillips  on  Evidence,  Appendix. 

(5)  Is  not  this  a  striking  lesson  to  teach  us  the  necessity  of  providing 
the  means  of  correcting  error  in  criminal  as  well  as  in  civil  cases-— of 
protecting  life  and  liberty  as  well  as  property  9  The  importance  of  the 
subject  may,  perhaps,  excuse  my  referring  once  more  to  the  bill  formerly 
offered  to  the  general  assembly  by  the  reporter. 
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they  have  none.  They  are  condemned — executed — ^for- 
gotten ;  and  in  a  few  days,  it  would  seem,  that  the  same 
earth  which  covered  their  bodies  has  buried  all  remem- 
brance of  them,  and  all  doubts  of  their  innocence  or  guilt. 
It  is,  then,  not  unreasonable  to  suppose,  that  many  more 
such  cases  have  existed  than  those  that  have  fortuitously 
been  brought  to  light  (a).  Would  you  retain  a  punish- 
ment that,  in  the  common  course  of  events,  must  be 
irremediably  inflicted,  at  times,  on  the  innocent,  even  if  it 
secured  the  punishment  of  the  guilty  ?  But  that  is  far 
from  being  the  efiect.  While  you  cannot,  in  particular 
cases,  avoid  its  falling  upon  innocence,  that  very  cause, 

(a)  Let  me  give  the  substance  of  this  objection  to  capital  punishment 
in  the  words  uf  a  man  to  whom  the  science  of  legislation  owes  the  great 
attention  that  h  now  paid  to  its  true  principles,  and  to  whom  statues 
would  be  raised  if  the  benefactors  of  mankind  were  as  much  honoured  as 
the  oppressors  of  nations  : — "  The  same  objection/'  he  says,  "  lies  against 
all  afflictive  penalties,  that  they  cannot  be  remedied,  but  they  may  be 
compensated.     For  death  alone  there  is  no  resource.     There  is  no  man, 
ever  so  little  versed  in  criminal  procedure,  who  does  not  feel  a  kind  of 
terror,  when  he  thinks  on  how  slight  a  circumstance  the  life  of  a  man 
under  accusation  for  a  capital  crime,  depends,  and  who  does  not  recollect 
instances  in  which  individuals  have  owed  their  lives  to  some  extraordi- 
nary circumstance,  accidentally  brought  to  light  at  the  critical  moment 
of  danger.     The  chances  of  danger  are,  without  doubt,  very  different, 
according  to  the  different  systems  of  procedure  .  .   .  but  are  there  any 
judiciary  forms,  which  can  guard,  in  perfect  security,  against  the  snares 
of  falsehood  and  the  illusions  of  error  1     No  !  absolute  security  is  a  point 
of  perfection  which  may  be  approached  much  nearer  than  has  yet  been 
done  without  reaching  it ;  for  witnesses  may  deceive,  or  be  deceived  ; 
the  number  of  those  who  testify  to  the  same  fact  is  not  an  infallible 
safeguard  ;  and  as  to  proofs  which  are  drawn  from  circumstantial  facts — 
circumstances  the  most  conclusive,  in  appearance — those  which  it  would 
seem  impossible  to  explain,  but  on  the  supposition  of  guilt — even  these 
may  be  the  effect  of  chance,  or  of  preconcerted  circumstances,  arranged 
by  interested  persons.     The  only  proof  which  would  appear  to  bring 
complete  conviction,  the  free  confession  of  the  accused,  besides  its  being 
very  rare,  does  not  always  give  absolute  certainty — since  men  have  been 
found,  as  in  the  case  of  witchcraft,  to  confess  themselves  guilty  of  a 
crime  that  it  was  impossible  to  commit.      Those  are   not   imaginary 
alarms,  drawn  from  simple  possibilities  ;  there  are  no  criminal  records 
that  do  not  present  examples  of  these  fatal  mistakes — and  those  which, 
by  a  concurrence  of  singular  events,  have  become  known,  give  us  reason 

O 
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from  the  imperfection  of  all  testimony,  will  make  it  more 
favourable  to  the  escape  of  the  guilty ;  and  the  maxim, 
so  often  quoted  on  this  occasion  (a),  will  no  longer  be 
perverted  in  order  to  effect  a  compromise  between  the 
conscience  of  the  juror  and  the  severity  of  the  law,  when 
your  punishments  are  such  only  as  admit  of  remission 
when  they  have  been  found  to  be  unjustly  imposed. 

Other  arguments,  not  less  forcible,  other  authorities 
equally  respectable,  might  be  adduced  to  show  the  ill 
effects  of  this  species  of  punishment ;  but  the  many 
topics  that  are  still  before  me  in  this  report,  oblige  me  to 
pursue  this  one  no  further  than  to  inquire  what  good  can 
be  expected,  or  what  present  advantage  is  derived,  from 
retaining  this  punish  Qient  ?  Our  legislation  surrendered 
it  without  a  struggle,  in  all  cases,  at  first,  but  murder, 
attempt  to  murder,  rape,  and  servile  insurrection ;  and 
afterwards  extended  it  to  a  species  of  aggravated  bur- 
glary (6).  Now,  as  these  cases  are  those  only  in  which  it 
has  been  deemed  expedient  to  retain  this  punishment, 

to  suspect  many  innocent  victims  unknown.  It  may  even  be  observed, 
that  the  cases  in  which  the  word  evidence  is  most  frequently  used,  are 
those  in  which  the  testimony  is  most  doubtful.  When  the  alleged 
crime  is  one  of  those  which  excites  the  most  antipathy,  or  heightens  the 
spirit  of  pai*ty,  the  witnesses  unconsciously  become  accusers ;  they  are 
no  more  than  the  echoes  of  public  clamour ;  the  fermentation  increases 
by  its  own  action,  and  it  is  no  longer  permitted  to  doubt.  It  was  a 
frenzy  of  this  kind  which  first  seized  the  people,  and  was  afterwards 
communicated  to  the  judges  in  the  unfortunate  affair  of  Galas." — Theory 
of  Rewards  atid  Punishments^  Benlham, 

(a)  That  it  is  better  ten  guilty  should  escape  than  one  innocent  suffer, 
is  invariably  given  to  the  jury  as  a  maxim  in  all  capital  cases,  depending 
on  circumstantial  evidence ;  and  where  there  are  no  irritating  causes,  it 
invariably  succeeds. 

(6)  Act  of  20th  March  1818,  sec.  3.  Breaking  into  a  dwelling-house 
in  the  night  time,  with  intent  to  steal,  &c.  so  far  this  crime  was  already 
punishable  under  the  act  of  1805.  The  severe  punishment  of  death  is 
added,  if  any  person  was  lawfully  within  the  house,  and  if  the  offender 
was  armed  with  a  dangerous  weapon  ;  or  if  not  so  armed,  if  he  armed 
himself  in  the  house,  or  made  an  assault  on  the  person  then  being  in  the 
house  lawJuUy,  If  the  occupier  of  the  house  was  not  there  lawfully^  the 
offender  escapes  death  I  What  a  circumstance  on  which  to  hang  the  life 
of  a  man.     If  the  tenant  has  a  good  lease,  the  robber  is  hanged,  if  he  is 
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as  it  has  been  abandoned  in  all  others,  the  serious 
inquiry  presents  itself,  why  it  was  retained  in  these,  or 
why  abandoned  in  the  others  ?  Its  inefficiency,  or  some  of 
the  other  objections  to  it,  must  have  been  apparent  in  all 
the  other  numerous  offences  in  which  it  has  been  dis- 
pensed with,  or  it  would  certainly  have  been  retained  or 
restored.  Taking  this  acknowleged  inefficiency,  in  the 
numerous  cases,  for  the  basis  of  the  argument,  let  us 
inquire  whether  there  is  anything  which  makes  it  pecu- 
liarly adapted  to  the  enumerated  crimes,  which  it  is 
unjust  or  inexpedient  to  apply  to  any  of  the  others  ?  We 
have  three  modes  of  discovering  the  truth  on  this  sub- 
ject :  by  reasoning  from  the  general  effects  of  particular 
motives  on  human  actions ;  by  analogy,  or  judging  from 
the  effects  in  one  case  to  the  probable  effects  in  another ; 
or  by  experience  of  the  effect  on  the  particular  case. 
The  general  reasoning  upon  the  justice  and  efficacy  of  the 
punishment  will  not  be  repeated  here,  but  it  is  referred 
to  as  being  conclusive  as  to  all  offences,  and  admitting  of 
no  exception  that  would  apply  to  murder,  or  either  of  the 
three  other  cases  in  which  our  laws  inflict  it.  If  we 
reason  from  analogy,  we  should  say  the  only  argument 
ever  used  in  favour  of  death  as  a  punishment  is,  that  the 
awful  example  it  presents  will  deter  from  the  commission 
of  the  offence ;  but  by  your  abandonment  of  it  in  all 
cases  but  these,  you  acknowledge  it  has  no  efficacy  there. 
Analogy,  therefore,  would  lead  us  to  the  conclusion  that, 
if  it  was  useless  in  the  many  cases,  it  would  be  so  in  the 
few.  But  it  is  acknowledged  that  no  analogy,  or  any 
other  mode  of  reasoning,  no  theory,  however  plausible, 
ought  to  influence  when  contradicted  by  experience. 
You  have  tried  this  remedy,  and  found  it  ineffectual  I 

an  intruder,  he  escapes  death.  Again,  if  the  rubber  meets  nobody  in  the 
house  and  steals  ten  thousand  dollars,  he  only  suffers  imprisonment ;  but 
if  he  sees  a  servant,  and  shakes  his  fist  at  him,  he  is  hanged,  although  he 
should  steal  nothing.  If  he  breaks  in  without  weapons,  and  rifles  the 
house  of  all  its  contents,  he  is  imprisoned  only  ;  if  he  finds  a  fowling- 
piece,  and  carries  it  off  in  his  hand,  he  is  hanged.  Another  specimen  uf 
the  laws  which  nothing  but  presumption  could  attempt  to  amend. 
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The  crimes  to  which  you  have  applied  it  are  decreasing 
in  number  and  atrocity  under  its  influence  !  If  so,  it 
would  be  imprudent  to  make  any  change,  even  under  the 
most  favourable  prospects  that  the  new  system  would  be 
equally  efficient.  Let  us  try  it  by  this  test.  For  the 
first  three  years  after  the  transfer  of  the  province,  there 
was  not  a  single  execution  or  conviction  for  either  of 
these  crimes.  In  the  course,  how^ever,  of  the  first  six 
years,  four  Indians,  residing  within  the  Umits  of  the 
state,  made  an  attack  on  some  of  the  settlers,  and  were 
either  given  up  by  the  tribe,  or  arrested  and  condemned, 
and  two  were  executed  as  for  murder,  and  one  negro 
was  condemned  and  executed  for  insurrection.  In  the 
next  six  years  there  were  ten  convictions  ;  in  the  suc- 
ceeding four,  to  the  month  of  January  1822,  fourteen  ; 
so  that  we  find  the  number  of  convictions  for  the  enu- 
merated crimes  have  nearly  doubled  in  every  period  of 
six  years,  in  the  face  of  this  efficient  penalty.  But  the 
population  of  the  state  doubles  only  once  in  twenty 
years  ;  therefore  the  increase  of  this  crime  progresses  in 
a  ratio  of  three  to  one  to  that  of  the  population ;  and 
we  should  not  forget,  in  making  this  calculation,  the 
important  and  alarming  fact  that  numerous  instances  of 
homicide  and  attempts  to  kill  occur,  which  are  rarely 
followed  by  prosecution,  and  more  rarely  still  by  con- 
viction. I  mean,  all  that  class  that  have  their  origin  in 
a  mistaken  sense  of  honour,  including  not  only  the  lives 
sacrificed  to  the  tyranny  of  public  opinion  in  duels,  but 
those  less  excusable  and  increasing  cases  of  wounds  and 
death,  inflicted  in  atonement  for  some  injury  offered  to 
personal  dignity.  Under  the  statute  against  stabbing,  I 
find  but  three  convictions  up  to  the  year  1822  ;  one 
instance  of  rape  to  the  same  period ;  and,  what  is  some- 
what singular,  not  a  single  instance  of  burglary  from 
1805  until  1820,  in  which  year,  and  the  succeeding  one, 
there  were  two  cases,  just  two  years  after  it  was  made  a 
capital  crime.  What  are  we  to  conclude  from  this  state- 
ment ?  First,  I  think,  that,  of  burglary,  one  of  the 
crimes   to  which  capital  punishment  is  annexed,  fift^een 
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wears'  experience  (during  which  there  was  not  a  single 

^3nviction,  and  as  far  as  is  known,  not  a  single  indict- 

ent  under  the  law  which  denounced  imprisonment  as 

e  penalty)  ought  to  have  convinced  us,  that  the  severer 

unishment  was  not  necessary,  while  the  two  convictions 

hich  so  soon  succeeded  the  promulgation  of  that  law, 

strong  testimony  that  the  punishment   of  death  is 

:x::iot  an  effectual  remedy  for  the  evil.     As  to  rape,  that 

its  rare  occurrence  is  much  more  properly  to  be  attri- 

V)uted  to  the  manners  of  the  age  than  to  any  fear  of  the 

^punishment  annexed  ;  for  if  that  were  the  efficient  cause, 

^we  should  certainly  find  it  at  least  as  powerful  in  the 

<^ase   of  murder,  a  crime  to  which  the  offender  is  not 

stimulated  as  in  the  fonner  case,  by  the  strongest  sensual 

appetite. 

Besides,  this  is  not  the  strong  hold  of  those  who  argue 
in  favour  of  capital  punishment.  Driven  from  every  other 
ground,  they  defend  it  as  peculiarly  applicable  to  the  case 
of  murder.  The  slow  abandonment  of  it  for  other 
offences,  is  a  proof  of  the  gradual  advance  of  true  prin- 
ciples, and  the  pertinacity  with  whicli  it  is  adhered  to  in 
this,  shows  the  force  of  early  impressions  and  inveterate 
prejudice,  even  in  the  most  enlightened  minds :  yet  that 
prejudice  must  in  time  yield  to  the  evidence  offered  by 
the  practical  results  which  have  attended  this  infliction — 
results  which  show,  almost  to  demonstration,  that  the 
public  exhibition  of  homicide,  directed  by  the  sacred  voice 
of  the  law,  so  far  from  repressing,  does  but  encourage  it, 
in  private  quarrels.  It  is  commonly  advocated  on  the 
principle  of  vindictive  justice  (a),  and  can  be,  with  a  due 

(a)  I  had  once  a  conversation  with  an  exalted  magistrate,  a  man  of 
high  attainments  and  great  liberality,  on  the  abolition  of  this  punish- 
ment. He  acceded  to  the  propriety  of  the  measure,  in  all  cases  but 
murder ;  because  of  the  diflSculty  of  keeping  the  offender,  and  the  severity 
of  solitary  confinement,  which  was  proposed  to  ba  substituted.  But 
when  these  two  objections  were,  as  I  thought,  satisfactorily  answered,  he 
replied  by  one  of  the  exclamations  used  in  the  text,  and  added,  very 
frankly — "  I  must  confess  that  there  is  some  little  feeling  of  reveTige  at 
the  bottom  of  my  opinion  on  this  subject."  If  all  other  reasoners  were 
equally  candid,  there  would  be  less  difficulty  in  establishing  true 
dootrines. 
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regard  to  facts,  on  no  other.  The  murderer  deserves 
death  !  He  that  sheds  man's  blood,  by  man  shall  his 
blood  be  shed !  Blood  for  blood !  These  are  the  ex- 
clamations that  are  used  instead  of  argument.  Such 
sentiments,  combined  with  the  spectacle  of  legal  revenge 
which  they  dictate,  can  produce  but  one  eflFect.  Half  the 
odium  and  horror  of  taking  human  life  is  lost,  by  the 
example  of  seeing  it  made  a  public  duty,  while  the 
motives  are  sanctified  which  are  but  too  apt  to  justify  it 
in  the  mind  of  an  irritated  individual,  who  magnifies  the 
injury  he  has  received,  overlooks  the  provocation  he 
gave,  and  thinks  himself  excusable  in  doing,  to  satisfy 
his  passions,  that  which  public  justice  does  from  the  same 
motive,  revenge.  The  sensation  of  horror  with  which  we 
see  a  human  being  suffering  a  violent  death,  would  cer- 
tainly be  increased,  if  the  hand  of  justice  was  never 
employed  in  the  unholy  work ;  and  private  vengeance 
would  be  checked  by  the  laws,  when  they  no  longer 
encouraged  it  by  their  example. 

But  however  this  vindictive  feeling  may  betray  itself 
in  the  warmth  of  conversation,  it  is  not  brought  forward 
in  any  serious  argument ;  there  it  is  too  universally  ex- 
ploded. What  then  is  said  ?  That  it  is  a  punishment 
proportioned  to  the  crime  ;  that,  as  murder  is  the  highest 
of  all  offences,  death,  the  greatest  of  all  punishments, 
ought  to  be  applied  to  it.  But  why  ought  it  to  be  so 
applied  ?  To  apportion  the  punishment  to  the  offence, 
does  not  mean  to  make  the  culprit  suffer  the  same 
quantity  of  evil  which  he  inflicted  by  his  crime  ;  that 
would  be  both  impossible  and  unjust.  It  means,  that 
the  punishment  should  be  such  as  to  deter  froto  the  com- 
mission of  the  crime,  but  no  greater.  If,  then,  death  has 
not  this  effect,  why  ought  it  to  be  applied  ?  But  that  it 
has  not  this  effect,  is  shown  by  reasoning  and  by  fact. 
Why  then  will  you  continue  to  apply  it  ?  Pressed  by 
this  inquiry,  we  have  the  same  eternal  answer — murder 
deserves  death.  Out  of  this  circle  no  reasoning  can  drive 
them.  Sometimes,  indeed,  we  are  asked,  are  you  sure 
that  if  we  give  up  this  punishment,  your  substitute  will 
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prove  effectual  ?     If  you  mean  so  effectual  as  to  eradicate 
^he  crime,  I  answer,  No  I     But  I  am  as  sure  as  experi- 
ence and  analogy,  and  reasoning  united,  can  make  me, 
"t^hat  it  will  be  more  effectual.    What  is  it  we  fear  ?    Why 
<lo  we  hesitate  ?     You  know,  you  cannot  deny,  that  the 
fear  of  the  gallows  does  not  restrain  from  murder.     We 
liave  seen  a  deliberate  murder  committed  in  the  very 
crowd  assembled  to  enjoy  the  spectacle  of  a  murderer's 
death ;  and  do  we  still  talk  of  its  force  as  an  example  ? 
In  defiance  of  your  menaced  punishment,  homicide  stalks 
abroad  and  raises  its  bloody  hand  at  noon-day  in  your 
crowded  streets ;  and  when  arrested  in  its  career,  takes 
shelter  under  the  example  of  your  laws,  and  is  protected 
by  their  very  severity,  from  punishment.    Try  the  efficacy 
of  milder  punishments ;  they  have  succeeded.    Your  own 
statutes,  all  those  of  every  state  in  the  union,  prove  that 
they  have  succeeded,  in  other  offences  ;  try  the  great 
experiment  on  this  also.     Be  consistent ;  restore  capital 
punishments  in  other  crimes,  or  abolish  it  in  this.     Do 
Hot  fear  that  the  murderers  from  all  quarters  of  the  earth, 
deduced  by  the  mildness  of  your  penal  code,  will  choose 
^his  as  the  theatre  of  their  exploits.     On  this  point  we 
liave   a  most  persuasive  example.     In  Tuscany,  as  we 
liave    seen,    neither   murder   nor   any  other   crime   was 
punished  with  death,  for  more  than  twenty  years,  during 
^which  time  we  have  not  only  the  official  declaration  of 
the  sovereign,  that  ''  all  crimes  had  diminished,  and  those 
of  an  atrocious  nature  had  become  extremely  rare,"  but 
the  authority  of  the  venerable  Franklin,  for  these  con- 
clusive facts;  that  in  Tuscany,  where  murder  was  not 
punished  with  death,  only  five  had  been  committed  in 
twenty  years  ;  while  in  Rome,  where  that  punishment  is 
inflicted  with  great  pomp  and  parade,  sixty  murders  were 
committed  in  the  short  space  of  three  months,  in  the  city 
and  its  vicinity  (a).     "  It  is  remarkable,"  he  adds  to  this 

(a)  If  ever  any  philosophy  deserved  the  epithets  of  useful  and  practical, 
it  was  that  of  Dr.  Franklin.  His  opinions  must  have  weight,  not  only 
from  his  character,  but  from  the  simple,  intelligible  reasoning  by  which 
they   are   supported.      What  says  this   venerable  and  irreproachable 
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account,  "that  the  manners,  principles,  and  religion  of 
the  inhabitants  of  Tuscany,  and  of  Rome,  are  exactly  the 
same.  The  abolition  of  death  alone,  as  a  punishment  for 
murder,  produced  this  difference  in  the  moral  character 
of  the  two  nations."  From  this  it  would  appear,  rather 
that  the  murderers  of  Tuscany  were  invited,  by  the  severe 
punishments  in  the  neighbouring  territories  of  Rome, 
than  that  those  of  Rome  were  attracted  into  Tuscany  by 
their  abolition.  We  have  nothing  to  apprehend,  then, 
from  this  measure  ;  and  if  any  ill  effects  should  follow  the 
experiment,  it  is  but  too  easy  to  return  to  the  system  of 
extermination. 

witness  in  the  cause  of  humanity,  which  we  are  now  pleading? — "  I  sus- 
pect the  attachment  to  death,  as  a  punishment  for  murder,  in  minds 
otherwise  enlighteoed  upon  the  subject  of  capital  punishments,  arises 
from  a  false  interpretation  of  a  passage  in  the  old  testament,  and  that  is 
— *  He  that  sheds  the  blood  of  man,  by  man  shall  his  blood  be  shed/ 
This  has  been  supposed  to  imply,  that  blood  could  only  be  expiated  by 
blood.  But  I  am  disposed  to  believe,  with  a  late  commentator  on  this 
text  *  of  scripture,  that  it  is  i-ather  a  prediction  than  a  law.  The 
language  of  it  is  simply,  that  such  is  the  folly  and  depravity  of  man, 
that  murder,  in  every  age,  shall  beget  murder.  Lawp,  therefore,  which 
inflict  death  for  murder,  are,  in  my  opinion,  as  unchristian  as  those  which 
justify  or  tolerate  revenge ;  for  the  obligations  of  Christianity  upon  in- 
dividuals, to  promote  repentance,  to  forgive  injuries,  and  to  discharge  the 
duties  of  universal  benevolence,  are  equally  binding  upon  states. 

"The  power  over  human  life  is  the  sole  prerogative  of  him  who  gave 
it.  Human  laws,  therefore,  are  in  rebellion  against  this  prerogative, 
when  they  transfer  it  to  human  hands. 

"  If  society  can  be  secured  from  violence  by  confining  the  murderer, 
80  as  to  prevent  a  repetition  of  his  crime,  the  end  of  extirpation  will  be 

♦  "  I  hope  I  shall  not  offend  any  one  by  taking  the  liberty  to  put  my 
own  construction  on  this  celebrated  passage,  and  to  inquire,  why  it 
should  be  deemed  a  precept  at  all  ?  To  me,  I  must  confess,  it  appears 
to  contain  nothing  more  than  a  declaration  of  what  will  generally  happen : 
and  in  this  view  to  stand  exactly  upon  the  same  ground  with  such  pass- 
ages as  the  followiug — *  He  that  leadeth  into  captivity,  shall  go  into 
captivity' — *  He  that  taketh  up  the  sword,  shall  fall  by  the  sword.*  The 
form  of  expression  is  precisely  the  same  in  both  texts.  Why  then  may 
they  not  all  be  interpreted  in  the  same  manner,  and  considered,  not  as 
commands,  but  as  denunciations  1  and  if  so,  the  magistrate  will  no  more 
be  bound  by  the  text  in  Genesis,  to  punish  murder  with  death,  than  he 
will  by  the  text  in  the  Revelations,  to  sell  every  Quinea  captain  to  our 
West  India  planters." — Rev,  W.  Tttmer. 
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One  argument,  the  ferocious  character  impressed  on 
^he  people  by  this  punishment,  which  was  insisted  on  in 
'tJie  first  report,  has  been  so  strongly  illustrated  by  a 
eubsequent  event  in  Pennsylvania,  that  I  cannot  omit 
ctating  it.  After  the  execution  of  Lechler  had  gratified 
the  people  about  York  and  Lancaster  with  the  spectacle 
of  his  death,  and  had  produced  its  proper  complement  of 

answered.  In  confinement  be  may  be  reformed ;  and  if  tbis  sbould  prove 
impracticable,  be  may  be  restrained  for  a  term  of  years  that  will  probably 
be  co-eval  with  bis  life. 

"  Tbere  was  a  time  when  the  punishment  of  captives  with  death  or 
servitude,  and  the  indiscriminate  destruction  of  peaceable  husbandmen, 
women,  and  children,  were  thought  to  be  essential  to  the  success  of  war, 
and  the  safety  of  states.  But  experience  has  taught  us  that  this  is  not 
the  case ;  and  in  proportion  as  humanity  has  triumphed  over  these 
maxims  of  false  policy,  wars  have  been  less  frequent  and  terrible,  and 
nations  have  enjoyed  longer  intervals  of  internal  tranquillity.  The  virtues 
are  all  parts  of  a  circle.  Whatever  is  humane,  is  wise ;  whatever  is  wise, 
is  just ;  and  whatever  is  wise,  just,  and  humane,  will  be  found  to  be  the 
true  interest  of  states,  whether  criminals  or  foreign  enemies  are  the  sub- 
ject of  their  legislation. 

"  For  the  honour  of  humanity  it  can  be  said,  that  in  every  age  and 
country,  there  have  been  found  persons  in  whom  uncorrupted  nature  has 
triumphed  over  custom  and  law.  Else,  why  do  we  hear  of  houses  being 
abandoned  near  to  places  of  public  execution  1  Why  do  we  see  doors 
and  windows  shut  the  days  and  houra  of  criminal  executions  1  Why  do 
we  hear  of  aid  being  secretly  afforded  to  criminals  to  mitigate  or  elude 
the  severity  of  their  punishments  ?  Why  is  the  public  executioner  of  the 
law  a  subject  of  such  general  detestation?  These  things  are  latent 
struggles  of  reason,  or  rather,  the  secret  voice  of  God  himself,  speaking 
in  the  human  heart,  against  the  folly  and  cruelty  of  public  punish- 
ments. 

"  I  shall  conclude  this  inquiry  by  observing,  that  the  same  false 
religion  and  philosophy  which  once  kindled  the  fire  on  the  altar  of  per- 
secution, now  dooms  the  criminal  to  public  ignominy  and  death.  In 
proportion  as  the  principles  of  philosophy  and  Christianity  are  under- 
stood, they  will  agree  in  extinguishing  the  one  and  destroying  the  other. 
If  these  principles  continue  to  extend  their  influence  upon  government, 
as  they  have  done  for  some  time  past,  I  cannot  help  entertaining  a  hope, 
that  the  time  is  not  very  distant,  when  the  gallows,  the  pillory,  the 
stocks,  the  whipping-post,  and  the  wheel- barrow  (the  usual  engines  of 
public  punishment),  will  be  connected  with  the  history  of  the  rack  and 
the  stake,  as  marks  of  the  barbarity  of  ages  and  countries,  and  ag 
melancholy  proofs  of  the  feeble  operation  of  reason  and  religion  on  the 
human  mind." — Inquiry  upon  P^iblic  Punishments, 
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homicide  and  other  crimes,  a  poor  wretch  was  condemn 
to  suffer  the  same  fate,  for  a  similar  offence,  in  anothe: 
part  of  the  state,  where  the  people  had  not  yet  bee 
indulged  with  such  a  spectacle.  They,  also,  collected  b; 
thousands  and  tens  of  thousands.  The  victim  w 
brought  out.  All  the  eyes  in  the  Uving  mass  thai 
surrounded  the  gibbet  were  fixed  on  his  countenance; 
and  they  waited  with  strong  desire,  the  expected  si 
for  launching  him  into  eternity.  There  was  a  delay. 
They  grew  impatient ;  it  was  prolonged,  and  they  were 
outrageous ;  cries  like  those  which  precede  the  tardy 
rising  of  the  curtain  in  a  theatre  were  heard.  Impatient 
for  the  delight  they  expected  in  seeing  a  fellow-creature 
die,  they  raised  a  ferocious  cry.  But  when  it  was  at  last 
announced  that  a  reprieve  had  left  them  no  hope  of 
witnessing  his  agonies,  their  fury  knew  no  bounds ;  and 
the  poor  maniac — for  it  was  discovered  that  he  waa 
insane — was  with  diflBculty  snatched  by  the  oflScers  of 
justice  from  the  fate  which  the  most  violent  among  them 
seemed  determined  to  inflict  (a).  This  is  not  an  over- 
charged picture ;  the  same  savage  feeling  has  been  more 
than  once  exhibited  in  different  parts  of  the  union,  and 
will  always  be  produced  by  public  executions,  unless  it  is 
replaced  by  the  equally  dangerous  feeling  of  admiration 
and  interest  for  the  sufferer  (6).     Which  of  the  two  is  to 

(a)  This  disgraceful  scene  took  place  at  Orwigsburgh.  The  wretched 
madman  who  was  so  near  suti'ering,  was  named  Zimmerman.  I  have 
the  details  from  a  gentleman  of  the  tii'st  respectability  in  Pennsylvania ; 
ray  informant  adds  to  his  account  of  this  transaction — '*  Executions  in 
this  state  are  scenes  of  riot  and  every  species  of  wickedness ;  twenty, 
thirty,  and  forty  thousand  persons  have  been  in  attendance  on  such 
occasions.  In  countrf  parts,  two  and  even  three  days  are  employed 
in  the  merry-making,  much  after  the  manner  of  fairs  in  former  times." 

(b)  The  tendency  of  public  executions  at  times  to  elevate  the  sufferer 
to  the  honours  of  saintship,  and  lose  the  detestation  due  to  bis  crime  in 
admiration  for  the  piety  of  the  new  convert,  is  not  confined  to  the  United 
States.  The  scene  described  in  the  first  report,  of  the  execution  of  the 
mail  robbers  at  Baltimore,  has  been  represented  in  other  countries.  A 
note  to  that  part  of  the  report  in  a  German  translation,  says — *^  One 
would  think  that  the  author  was  an  eye-witness  to  the  execution  of  the 
murderer  Jonas  in  this  place — so  exactly  is  the  scene  described." 
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t^^^Tail,  depends  on  circumstances  totally  out  of  the 
^>er  of  the  lawgiver  or  the  judge  to  foresee  or  control ; 
^Ut  by  the  indulgence  of  either  feeling,  every  good  end 
^^  punishment  is  totally  defeated. 

I  cannot,  I  ought  not,  to  dismiss  this  subject  without 
^tkce  more  pressing  on  the  most  serious  consideration  of 
he  legislature  an  argument  which  every  new  view  of  it 
onvinces  me  is  important ;  and,  if  we  listen  to  the 
'oice  of  conscience,  conclusive :  the  irremediable  nature 
>f  this  punishment.  Until  men  acquire  new  faculties, 
Jid  are  enabled  to  decide  upon  innocence  or  guilt 
without  the  aid  of  fallible  and  corruptible  human 
>vidence,  so  long  will  the  risk  be  incurred  of  condemning 
he  innocent  Were  the  consequence  felt  as  deeply 
\s  it  ought  to  be,  would  there  be  an  advocate  for  that 
mnishment,  which,  applied  in  such  case,  has  all  the 
x>n8equences  of  the  most  atrocious  murder  to  the  inno- 
cent sufferers — worse  than  the  worst  murderer !  He 
(tabs,  or  strikes,  or  poisons,  and  the  victim  dies — he  dies 
inconscious  of  the  blow — without  being  made  a  spectacle 
o  satisfy  ferocious  curiosity,  and  without  the  torture  of 
eaving  his  dearest  friends  doubtful  of  his  innocence,  or 
ieeing  them  abandon  him  under  the  conviction  of  his 
piilt  ;  he  dies,  and  his  death  is  like  one  of  those 
nevitable  chances  to  which  all  mortals  are  subject ;  his 
kmUy  are  distressed,  but  not  dishonoured ;  his  death  is 
amented  by  his  friends,  and,  if  his  life  deserved  it, 
lonoured  by  his  country.  But  the  death  inflicted  by 
he  laws,  the  murder  of  the  innocent  under  its  holy 
bmvs,  has  no  such  mitigating  circumstances.  Slow  in  its 
ipproach,  uncertain  in  its  stroke,  its  victim  feels  not  only 
he  sickness  of  the  heart  that  arises  from  the  alternation 
►f  hope  and  fear,  until  his  doom  is  pronounced,  but  when 
hat  becomes  inevitable,  alone,  the  tenant  of  a  dungeon 
luring  every  moment  that  the  cruel  lenity  of  the  law 
)rolong8  his  life,  he  is  made  to  feel  all  those  anticipa- 
ions,  worse  than  a  thousand  deaths.  The  consciousness 
>f  innocence,  that  which  is  our  support  under  other 
oiseries,  is  here  converted  into  a  source  of  bitter  anguish, 


220  INTRODUCTORY    REPORT   TO 

when  it  is  found  to  be  no  protection  from  infamy  axid 
death  ;  and  when  the  ties  which  connected  him  to  htis 
country,  his  friends,  his  family,  are  torn  asunder,  no  can- 
soling  reflection  mitigates  the  misery  of  that  moment 
He  leaves  unmerited  infamy  to  his  children  ;  a  name 
stamped  with  dishonour  to  their  surviving  parent,  and 
bows  down  the  grey  hairs  of  his  own  with  sorrow  to  the 
grave.     As   he  walks   from   his   dungeon,   he    sees  the 
thousands  who  have  come  to  gaze  on  his  last  agony ;  he 
mounts  the  fatal  tree,  and  a  life  of  innocence  is  closed  by 
a  death  of  dishonour.     This  is  no  picture  of  the  imagina- 
tion.    Would  to  God  it  were !     Would  to  God  that,  if 
death  must  be  inflicted,  some  sure  means  might  be  dis- 
covered of  making  it  fall  upon  the  guilty.     These  things 
have  happened.     These  legal  murders  have  been  com- 
mitted !  and  who  were  the  primary  causes  of  the  crime  ? 
Who  authorized  a  punishment  which,  once  inflicted,  could 
never  be  remitted  to  the  innocent  ?     Who  tied  the  cord, 
or  let  fall  the  axe  upon  the  guiltless  head  ?      Not  the 
executioner,  the  vile  instrument  who  is  hired  to  do  the 
work  of  death  ;  not  the  jury  who  convict,  or  the  judge 
who  condemns ;  not  the  law  which  sanctions  these  errors, 
but  the  legislators  who  made  the  law ;  those  who,  having 
the  power,  did   not   repeal   it.     These  are  the  persons 
responsible  to  their  country,  their  consciences,  and  their 
God.     These  horrors  not  only  have  happened,  but  they 
must  be  repeated  :    the  same  causes  will  produce  the 
same  eflfects.     The  innocent  have  suffered  the  death  of 
the  guilty  ;  the  innocent  will  suffer.     We  know  it.     The 
horrible  truth  stares  us  in  the  face.     We  dare  not  denv, 
and  cannot  evade  it.     A  word^  while  it  saves  the  inno- 
cent, will  secure  the  punishment  of  the  guilty,  and  shall 
we  hesitate  to  pronounce  it  ?    Shall  we  content  ourselves 
with  our  own  imagined  exemption  from  this  fate,  and 
shut   our  ears   to   the   cries  of  justice  and   humanity? 
Shall  '*  sensibility  "  (as  has  been  finely  observed)  "  sleep 
in  the  lap  of  luxury ''  (a),  and  not  awake  at  the  voice  of 
wretchedness  ?     I  urge  this  point  with  more  earnestness, 

(a)  Eden.  Principles  of  Penal  Law. 
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l^use  I  have  witnessed  more  than  one  condemnation 
'     ^der  false  constructions  of  law,  or  perjured,  or  mistaken 
testimony ;  sentences  that  would  now  have  been  reversed 
^*  the  unfortunate  sufferers  were  within   the   reach  of 
^ercy.     I  have  seen,  in  the  gloom  and  silence  of  the 
^Ungeon,  the  deep  concentrated  expression  of  indignation 
^iich  contended  with   grief ;    have   heard    the  earnest 
Asseverations  of  innocence,  made  in  tones  which  no  art 
Could   imitate  ;    and  Ustened  with  awe  to  the  dreadful 
adjuration,  poured  forth  by  one  of  these  victims  with  an 
energy  and  solemnity  that  seemed  superhuman,  summon- 
ing his  false  accuser  and  his  mistaken  judge  to  meet  him 
before  the  throne  of  God.     Such  an  appeal  to  the  high 
tribunal  which  never  errs,  and  before  which  he  who  made 
it  was  in  a  few  hours  to  appear,  was  calculated  to  create 
a  belief  of  his  innocence  ;  that  belief  was  changed  into 
certainty  ;  the  perjury  of  the  witness  was  discovered,  and 
he  fled  from  the  infamy  that  awaited  him  ;  but  it  was 
too   late   for   any  other   effect   than   to  add   one   more 
example  to  the  many  that  preceded  it  of  the  danger, 
and  I  may  add  impiety,  of  using  this  attribute  of  the 
divine   power,  without   the   infallibility  tliat   can  alone 
properly  direct  it.     And  this  objection  alone,  did  none 
of  the  other  cogent  reasons  against  capital  punishment 
exist,  this  alone  would  make  me  hail  the  decree  for  its 
abolition  as  an  event,  so  honourable  to  my  country  and 
80  consoling  to  humanity,  as  to  be  cheaply  purchased  by 
the  labour  of  a  life. 

I  cannot  quit  this  part  of  the  subject  without  sub- 
mitting to  the  general  assembly  the  opinion  of  one 
whose  authority  would  justify  an  experiment  even  more 
hazardous  than  this,  but  whose  arguments  are  as  con- 
vincing as  his  name  is  respectable.  They  are  not  the 
opinions  of  one  whom  the  cant  which  is  used  to  cover 
the  ignorance  of  the  day  would  call  a  theorist,  but  of  a 
man  whose  whole  life  was  spent  in  the  useful  and  honour- 
able functions  of  the  highest  magistracy,  whose  name  is 
always  mentioned  with  reverence,  and  whose  doctrines 
are  quoted  as  authority,  wherever  the  true  principles  of 
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legal   knowledge   are   regarded.       Hear    the    venerable 
D'Aguesseau  : 

"  Who  would  believe  that  a  first  impression  may  some- 
times decide  the  question  of  life  and  death  ?     A  fatal 
mass  of  circumstances,  which  seem  as  if  fate  had  collected 
them  together  for  the  ruin  of  an  unfortunate  wretch,  a 
crowd  of  mute  witnesses  (and  from  that  character  more 
dangerous)  depose  against  innocence ;  they  prejudice  the 
judge,  his  indignation  is  roused,  his  zeal  contributes  to 
seduce  him  ;  losing  the  character  of  the  judge  in  that  of 
the  accuser,  he  looks  only  to  that  which  is  evidence  of 
guilt,  and  he  sacrifices  to  his  own  reasonings  the  man 
whom  he  would  have  saved  had  he  listened  only  to  the 
proofs  of  the  law.    An  unforeseen  event  sometimes  shows 
that  innocence  has  sunk  under  the  weight  of  conjectures, 
and    falsifies   the   conclusions   which  circumstances  had 
induced   the   magistrate  to  draw.      Truth    liftfi  up  the 
veil  with  which  probability  had  enveloped  her  ;  but  she 
appears  too  late  !     The  blood  of  the  innocent  cries  aloud 
for  vengeance  against  the  prejudice  of  his  judge  ;  and 
the  magistrate  passes  the  rest  of  his  life  in  deploring  a 
misfortune  which  his  repentance  cannot  repair  "  (a). 

The  earnestness  for  this  reform  is  sometimes  reproached 
to  its  advocates  as  proceeding  from  a  childish  fear,  that 
magnifies  the  apprehension  of  that  which  we  know  is 
appointed  to  us  all.  Not  so.  The  value  of  life  is  not 
overrated  in  the  argument  There  are  occasions  in  which 
the  risk  of  its  loss  must  be  incurred  ;  in  which  the  cer- 
tainty of  death  must  be  encountered  with  firmness  and 
composure.  These  occasions  are  presented  by  patriotism 
in  defence  of  our  country  and  our  country's  rights  ;  by 
benevolence  in  the  rescue  of  another  from  danger ;  by 
religion,  whenever  persecution  offers  the  martyr  s  crown 
to  the  faithful ;  and  it  is  not  known  or  believed  that 
those  who  propose  to  abolish  death  as  a  punishment^ 
either  fear  it  as  a  natural  event  or  shun  its  encounter 
when  required  by  duty,  more  than  those  who  think  it 

(a)  D'Aguesseau,  16  Merouriale. 
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ought  to  be  retained.  He  who  preserved  the  life  of  a 
Koman  citizen  was  entitled  to  a  more  honourable  recom- 
pense than  the  daring  soldier  wlio  ventured  his  own  by 
first  mounting  the  breach.  The  civic  was  preferred  to  the 
mural  crown.  The  Romans,  during  the  best  period  of 
their  history,  reduced  this  abolition  to  practice.  **  Far/' 
said  their  great  orator,  endeavouring  in  a  corrupted  age 
to  restore  the  ancient  feeling  on  the  subject,  "far  (a) 
from  us  be  the  punishment  of  death — its  ministers — its 
instruments.  Remove  them,  not  only  from  their  actual 
operation  on  our  bodies,  but  banish  them  from  our  eyes, 
our  ears,  our  thoughts ;  for,  not  only  the  execution,  but 
the  apprehension,  the  existence,  the  very  mention  of  these 
thinofs  is  diso^raceful  to  a  freeman  and  a  Roman  citizen." 
Yet  the  Romans  were  not  very  remarkable  for  a  pusil- 
lanimous fear  of  death.  In  the  age  of  which  I  speak, 
they  did  not  want  the  excitement  of  capital  punishment 
to  induce  them  to  die  for  their  country.  On  the  contrary, 
it  might,  perhaps,  be  plausibly  argued,  that  the  servile 
disposition,  which  disgraced  the  latter  ages  of  the  re- 
public, was  in  some  measure  caused  by  the  change,  which 
made  the  sacrifice  of  life  the  expiation  for  crime,  instead 
of  the  consimimation  and  proof  of  patriotic  devotion. 

Conscious  of  having  been  guilty  of  much  repetition, 
and  certain  that  I  have  weakened,  by  my  version  of 
them,  arguments  much  better  used  by  others,  I  am  yet 
fearful  of  having  omitted  many  things  that  might  have  an 
effect  in  convincing  any  one  of  those  to  whom  this  report 
is  addressed.  The  firm  religious  belief  I  have  of  the 
truth  of  the  doctrine  I  advance,  contrasted  with  the 
sense  of  my  incapacity  to  enforce  it  upon  others,  must 
have  produced  obscurity  where  the  interests  of  humanity 
require  there  should  be  light,  and  confusion  where  the 
performance  of  my  great  duty  demands  order.     But  the 

(a)  Camifex  et  abductio  capitis,  et  noraen  ipsum  crucis  absit,  non 
modo  a  corpora  civium  Komanorum  sed  etiam  a  cogitatione,  oculis 
auribas — harum  etiam  omDium  rerum  dod  solum  eventus  atque  perpessio, 
Bed  etiam  conditio,  expeccatio,  mentio  ipsa  denique,  indigaa  cive  Komaiio, 
atque  homine  libero  eat. — Cicero  pro  Babvrio, 
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truth  will  appear  in  spite  of  these  obstacles.  From  the 
midst  of  the  cloud,  with  which  human  imperfection  has 
surrounded  her,  her  voice,  like  that  of  the  Almighty  from 
the  mount,  will  be  heard  reiterating  to  nations  as  well  as 
to  individuals,    the  great   command,  "Thou    shalt   not 

KILL.  " 

Having,  more  fully  than  was  intended,  but  much  more 
imperfectly  than  the  subject  demands,  reviewed  the  great 
characteristic  that  distinguishes  the  code,  the  total  abolition 
of  capital  punishment,  it  will  be  necessary  to  advert 
(which  will,  hereafter,  be  very  briefly  done)  to  other 
penalties,  which,  for  reasons  nearly  as  cogent,  have  been 
also  abrogated.  A  s  to  the  nature  of  the  punishments,  by 
which  these  are  proposed  to  be  replaced,  the  principal  one, 
imprisonment  in  its  various  grades,  is  fully  discussed  in 
the  Code  of  Prison  Discipline.  Fines  are  retained,  but 
with  modifications  that  lessen  the  force  of  the  objections 
usually  made  to  that  punishment.  It  is  certain,  that 
indiscriminately  applied  to  the  poor  and  the  rich,  this  is 
one  of  the  most  unequal  punishments  that  can  well  be 
imagined ;  and  that  the  wide  range  of  discretion  which 
the  apportionment  of  it  must  necessarily  require  to  be 
vested  in  the  judge,  is  another  strong  objection ;  but 
when  that  discretion  is  properly  exercised,  no  penalty  can 
be  so  easily  proportioned  to  the  offence  and  to  the  circum- 
stances of  the  offender  ;  it  is  divisible  in  the  most  perfect 
degree,  and  admits  of  complete  compensation  whenever  it 
has  been  improperly  enforced.  But  yet  it  was  foreseen  that 
cases  would  occur,  in  which  the  wealth  of  the  offender  might 
make  the  highest  range  of  a  discretionary  fine  a  penalty  too 
light  to  be  felt ;  and  in  which  his  poverty  might  change 
the  lowest  into  utter  ruin.  To  avoid  as  much  as  possible 
these  inconveniences,  the  fine,  in  most  cases,  is  ac- 
companied by  a  discretion  to  commute  it  into  simple  im- 
prisonment, which  may  be  inflicted  on  those  whose  cir- 
cumstances would  enable  them  to  despise  a  fine  ;  and  on 
the  other  hand,  to  avoid  the  oppression  and  ruin  of  the 
poor,  it  is  provided  that  no  fine  shall  ever  exceed  one- 
fourth  of  the  clear  property  of  the  delinquent ;  and  still 
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^her  to  secure  the  indigent  from  ruin,  and  at  the  same 
^6  to  provide  for  his  punishment;  where  there  is  no 
^perty,  the  fine  is  to  be  commuted  into  imprisonment, 
^Iculating  one  day  for  every  two  dollars  (a)  of  the  fine, 
^ting  it,  however,  so  that  whatever  may  be  the  amount 
f  the  fine,  imprisonment  shall  not  exceed  ninety  days. 
!Lnes  are  also  rendered  more  equal,  when  inflicted  for  a 
reach  of  oflBicial  duty,  by  apportioning  them  to  the 
noont  of  official  emolument.  There  are  also  general 
lies,  intended  to  impress  on  the  mind  of  the  judge  the 
inciples  by  which  he  ought  to  be  guided,  in  the  exercise 
*  the  discretion  vested  in  him  by  the  law.  These  will  be 
and  in  the  Code  of  Procedure,  and  the  reasons  for  those 
rections  in  the  Introductory  Report  to  that  Code. 
The  collection  of  fines  is  regulated  by  the  same  rules 
hich  govern  executions  in  civil  cases;  giving  to  the 
ate  no  preference  over  other  creditors,  but  from  the 
me  of  registering  the  order  imposing  the  fine. 
Considering  fine  as  a  personal  punishment,  the  death  of 
le  offender  operates  as  a  discharge  at  any  time  before  it 
paid.  Any  other  arrangement  would  make  it  operate 
t  a  partial  forfeiture  upon  his  heirs. 
Forfeiture  and  suspension  of  certain  civil  and  political 
jhts  are  also  punishments  inflicted  by  the  code.  They 
e  applied  chiefly  to  misdemeanours  in  office,  and  to  such 
Tences  as  show  the  want  of  the  proper  qualities  to  per- 
rm  the  duties  which  are  required  by  them.  These  are 
aringly  inflicted,  because,  if  too  frequent,  it  would 
eate  a  body  of  men  in  the  community  discontented  with 
eir  situation  and  ready  to  promote  any  violent  change. 
Among  the  civil  rights,  however,  which  are  forfeitable, 
not  foimd  that  of  testifying.  The  reasons  of  making 
is  change,  are  set  forth  at  some  length  in  the  Intro- 
ictory  Report  to  the  Code  of  Evidence.  Here  it  will 
)  sufficient  to  remark,  that  such  a  disqualification  would 


(a)  This  valuation  of  a  day's  imprisonment  may  seem  high,  but  a  just 
aid  for  personal  liberty  induced  a  belief  that  double  the  standard  of 
hy  wages  would  not  be  deemed  excessive. 

-   P 
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be  a  most  serious  punishment  to  persons  whose  property, 
reputation,  or  life,  might  depend  on  the  testimony  of  the 
person  disqualified,  but  could  be  none  to  him. 

In  apportioning  punishments  to  different  modifications 
of  the  same  offence,  a  mode  has  been  adopted  which 
appeared  simple  and  easily  understood.  It  is  that  of 
directing  the  increase  or  diminution  of  the  punishment  for 
the  simple  offence  to  be  made  by  a  fractional  proportion ; 
for  instance,  the  punishment  for  assisting  at  an  unlawfiil 
assembly,  is  fine  from  fifty  to  three  hundred  dollars,  and 
imprisonment  from  three  to  twelve  months ;  but  as  this 
offence  is  more  reprehensible  in  a  magistrate,  or  other 
oflScer,  it  is  provided,  that  if  any  such  are  guilty  of  it,  the 
penalty  shall  be  doubled.  The  same  effect  might  be 
produced  by  enacting  in  the  article  relating  to  such  modi- 
fication of  the  offences,  that  the  punishment  should  be 
fine  from  one  hundred  to  six  hundred  dollars,  and  im- 
prisonment not  less  than  six  nor  more  than  twelve 
months.  But  the  contrary  course  was  adopted ;  because, 
being  equally  intelligible,  it  avoided  repetition,  which,  as 
all  the  conciseness  consistent  with  perspicuity  was  studied 
in  framing  the  code,  made  it  an  object  of  some  importance ; 
and  because  the  precise  proportion  being  enounced  in 
declaring  the  penalty,  the  aggravation  or  diminution  of 
the  guilt  was  more  readily  impressed  on  the  mind.  A 
reference  to  the  rules  for  making  these  apportionments 
will  enable  the  general  assembly  to  judge  of  the  ex- 
pediency of  the  provision.  It  is  one,  however,  of  mere 
convenience  ;  does  not  touch  any  of  the  essential  features 
in  the  code,  and  if  disapproved,  the  same  end  may  be  pro- 
duced by  a  labour  nearly  mechanical,  of  inserting  the 
augmentation  and  diminution  at  length  in  each  of  the 
cases  where  it  is  directed  to  be  proportionably  increased 
or  diminished.  The  only  very  material  objection  to  this 
change  would  be  increasing,  without  necessity,  the  bulk 
of  the  work,  and  destroying  the  association  of  ideas  which 
it  was  intended  to  preserve. 

Before  entering  into  the  examination  which  it  is  pro- 
posed to  make  of  the  classification  and  definition  of  the 
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several  offences,  one  or  two  of  the  general  and  peculiar 
features  of  the  code  must  be  adverted  to.  The  first  is, 
the  enunciation  of  the  general  principles  on  which  it  is 
founded.  In  the  first  arrangement  of  the  work,  this  idea 
occurred  as  one  of  the  highest  utiUty :  and  although  it  was 
perfectly  unprecedented,  I  was  not  deterred  from  the  execu- 
tion by  its  novelty.  The  advantages  are  recited  in  the 
chapter  itself,  and  need  scarcely  any  elucidation  (a).  If 
it  be  conceded,  that  the  people  ought  to  know,  not  only 
what  their  agents  have  done,  but  their  reasons  for  doing 
it;  that  any  work,  and  particularly  that  of  legislation,  will 
be  better  done  when  the  object  is  clearly  defined,  and  the 
means  and  rules  for  attaining  it  have  been  attentively 
considered ;  that  uniformity  is  necessary,  and  that  it  wiU 
be  better  preserved  by  having  a  record  of  the  grounds 
upon  which  former  laws  were  made ; — if  any  of  these 
things  be  conceded,  then  is  that  part  of  the  code  a  valu- 
able improvement,  provided  it  contains  the  true  principles 
of  penal  legislation — such  as  cannot  change,  and  which,  if 
good  now,  wiU  remain  so  for  ever.  These,  once  observed, 
once  acknowledged  to  be  the  rule ;  every  future  law  will 
be  measured  by  their  standard.  Then,  no  more  discordant 
provisions  ;  no  more  vacillating  legislation;  no  more 
accimiulation  of  statutes  upon  the  same  matter ;  none  of 
those  evils,  in  short,  which  are  contrary  to  these  prin- 
ciples.  They  will  perform  the  ofl&ce  of  a  constitutional 
rule,  not,  indeed,  avoiding  those  laws  which  are  made  con- 
trary to  it,  but  preventing  their  very  existence.  I  rely 
more  on  the  importance  and  utility  of  this  part  of  the 
work,  because  it  is  that  which,  both  in  its  form  and  sub- 
stance, has  received  the  most  decided  approbation  of  all 
those  who,  both  in  Europe  and  America,  have  made  it 
the  subject  of  examination  or  criticism. 

An  introductory  notice  contains  the  explanation  of 
certain  provisions  intended,  chiefly,  to  avoid  circumlocution 
and  repetition,  in  the  course  of  the  work.  The  disgusting 
tautology  of  the  English  statutes,  from  which  our  own 

(a)  Preamble  to  the  Penal  Code. 


i 
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are  not  entirely  free,  is  by  this  means  avoided.  The 
strictness  with  which  their  judges  adhered,  at  times,  to 
the  letter  of  the  statute,  induced  the  necessity  of  ringing 
all  the  changes  which  number,  gender,  and  time  required, 
to  bring  within  the  words  of  the  statute,  every  possible 
case  which  they  could  govern,  and  the  inconvenience  has 
been  so  much  felt,  that  a  bill  has  lately  passed,  containing, 
in  substance  (a),  the  same  enactments  for  avoiding  it,  that 
are  contained  in  the  third  chapter  of  the  code  I  now 
present. 

One  article  of  this  chapter  relates  to  another  feature  in 
the  system  that  is  entirely  new,  but  it  is  thought  a  very 
important  improvement.  I  mean  the  definition  of  all  the 
technical  words  or  phrases  used  in  the  work.  The  utility  of 
this  must  be  acknowledged  by  those  whose  objection  to 
the  introduction  of  the  new  code  is,  that  it  will  unsettle 

(a)  The  following  extract  from  Mr.  Peel's  speech,  introductorj  to  this 
bill,  will  show,  that  this  part  of  the  plan  has  been  deemed  worthy  of 
adoption  in  Great  Britain  : — ''I  certainly  have  set  the  example  to  the 
house  of  drawing  up  such  bills  for  the  future,  in  an  intelligible  manner. 
Not  being  myself  a  lawyer,  and  possessing,  of  course,  no  technical  know- 
ledge, I  do  confess,  sir,  that  there  is  no  task  which  I  contemplate  with  so 
much  distaste,  as  the  reading  through  an  ordinary  act  of  parliament.  In 
the  first  place,  the  long  recapitulations,  the  tedious  references,  the  con- 
stant repetitions,  the  providing  or  designating  offences  as  punishments 
for  the  specific  case  of  men,  women  and  children,  and  for  every  degree 
and  relation  in  society,  and  the  necessity  of  indicating  these  several  per- 
sonages and  matters  by  as  many  appropriate  relations  and  designations — 
then  the  confusion  resulting  from  the  attempt  to  describe,  and  constantly 
referring  to  many  different  descriptions  of  property.  Really,  sir,  all 
these  various  repetitions,  recapitulations,  and  references  are  so  tedious 
and  so  perplexing,  that  I,  for  one,  almost  invariably  find  myself  com- 
pletely puzzled  before  I  get  to  the  end  of  a  single  clause.  The  mode  I 
have  adopted  in  this  bill  to  obviate  all  this  confusion  and  uncertainty, 
does  seem  to  me,  I  speak  it  with  submission,  much  more  eligible  and 
precise  than  the  usual  phraseology,  adopted  in  these  acts,  and  mighty  I 
cannot  help  thinking,  be  pursued  with  advantage  in  bills  which  may  be 
brought  in  hereafter.  I  will  give  you  an  example.  It  is  enacted  in  my 
bill,  that  if  any  person  be  convicted  of  entering  into  and  stealing  in  any 
house,  room,  &c,  he  shall  be  liable  to  a  certain  penalty ;  and  in  the  con- 
clusion of  the  act,  that  there  may  be  no  doubt  arising  jfrom  want  of 
specification  of  sex  or  the  identity  of  the  offender,  there  is  a  clause  to 
this  effect :  '  And  in  order  to  remove  all  doubt  as  to  the  meaning  and 
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tiie  signification  that  has  been  aflixed,  by  judicial  decisions, 
to  words  most  commonly  used  in  statutes.  Now  if  this 
certainty  be,  as  it  unquestionably  is,  an  advantage  of  the 
first  consequence  ;  then  its  benefit  must  be  in  proportion 
to  the  degree  of  certainty  which  is  given ;  but  judicial 
decisions  cannot,  from  their  nature,  give  this  certainty  in 
as  great  a  degree  as  positive  law ;  the  book  of  definitions, 
therefore,  will  be  positive  law,  and  in  order  to  know  the 
sense  in  which  any  word  is  used  in  the  code,  it  will  be 
only  necessary  to  turn  to  its  definition,  instead  of  poring 
over  a  countless  number  of  volumes,  and  endeavouring, 
from  their  incomplete  or  contradictory  statements,  to  find 
the  sense  in  which  it  has,  at  times,  been  employed  in 
different  cases.  But  it  must  be  observed,  that  although 
the  endeavour  has  been  to  preserve  as  much  as  possible 
the  same  words  that  are  used  in  common  parlance,  to 
express  the  same  ideas,  yet,  whenever  there  was  any 
uncertainty,  the  signification  has  been  fixed  according  to 
the  sense  in  which  the  expression  is  used  in  the  code ; 
and  that  philological  science  has  always  been  sacrificed  to 
certainty  and  precision.  The  Book  of  Definitions,  there- 
fore, must  not  be  consulted  as  a  dictionary  of  the  language 
of  the  country,  but  of  that  of  the  Code,  whenever  the 
uncertainty  of  the  former  created  the  necessity  of  declaring 
in  what  sense  the  term  is  employed. 

I  will  not  attempt  to  conceal  from  the  general  assembly, 
the  extreme  difficulty  of  this  part  of  my  labour ;  more 
than   any   other,  it  exercised  my  closest  and  intensest 

intention  of  certain  words  in  this  act,  be  it  hereby  farther  enacted,  that 
whenever  the  words  person,  party,  offender,'  and  so  forth  occur,  '  they 
shall  each  and  all  of  them  be  deemed  to  intend  and  demonstrate  any 
number  of  persons  or  parties,  and  of  any  sex,  being  the  offender  or 
offenders  under  this  act.'  If  any  person,  therefore,  commit  an  offence 
contemplated  by  that  act,  he  will,  under  the  general  description,  be 
liable  to  the  penalty  affixed  to  such  offence.  My  bill,  therefore,  will  in- 
clude every  person,  male,  or  female,  and  of  every  rank  or  condition  of 
offending  under  its  enactments.  Owing  to  the  various  lights  in  which 
I  have  considered  this  provision  and  the  extent  which  I  have  thus  given 
to  the  bill,  J  am  afraid  it  will  be  impossible  to  frame  one  more  compre- 
hensive." 
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attention,  and  I  think  it  has  not  been  exercised  in  vain.  I 
think  so,  not  only  from  the  satisfaction  of  my  own  mind, 
but  from  the  approbation  of  men  who  have  had  the  kind- 
ness to  employ  high  intellect,  enforced  by  official  duty,  to 
the  task  of  close  thinking  on  legal  subjects^  in  taying  to 
detect  the  errors  of  that  part  of  the  work :  and  who  have 
given  me  leave  to  say,  that  they  have  found  nona  These 
venerable  names,  with  the  opinions  they  have  given,  will 
be  found  in  the  appendix.  But  whatever  weight  is  due 
to  this  authority,  I  disavow  any  design  of  sheltering 
myself  or  any  thing  I  have  done,  behind  it  It  is  the 
duty  of  the  general  assembly  to  judge  for  themselves,  and 
for  the  people  to  whom  they  are  accountable.  To  their 
judgment  I  submit  Another  advantage  of  this  feature 
in  the  system  is  this ;  that  however  imperfect  it  may  be 
at  present,  the  law  for  giving  effect  to  the  code  contains 
enactments  for  its  amendment  and  progression  towards 
that  improvement,  which  all  your  penal  laws,  by  this 
arrangement,  must  gradually  acquire. 

The  other  articles  of  this  chapter  need  no  com- 
ment. 

We  come  now  to  the  Code  itself.  The  first  chapter  of 
the  first  book  contains  General  Provisions.  Most  of  them 
are  in  exact  conformity  with  what  is  generally  supposed  to 
be  the  present  laws,  but  so  expressed  as  to  leave  no  room 
for  doubt  or  cavil ;  some  of  them,  however,  deserve  parti- 
cular notice.  The  evil  already  pointed  out,  attending  the 
passage  of  successive  penal  laws  on  the  same  subject, 
without  repealing  the  first,  is  one  so  likely  to  recur,  that 
some  general  rules  were  thought  necessary  to  regulate  the 
effect  of  such  legislation.  Keasoning  from  what  ought  to 
be,  rather  than  from  what  is,  it  might  be  supposed  that 
when  a  new  penalty  was  created  without  repealing  a 
former  law  that  had,  also,  imposed  one,  the  l^slature 
intended  to  preserve  both,  and  such  has  hitherto  been  the 
construction ;  but,  in  fact,  it  is  the  very  reverse  ;  the  new 
penalty  is,  nine  times  in  ten,  intended  as  a  substitute,  and 
the  old  law  is  suffered  to  stand  merely  through  haste  or 
negligence.     An  article  provides  for  this,  and  declares 
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that  in  such  caae,  unless  the  contrary  is  expressed^  the 
former  penalty  shall  be  abrogated. 

A  more  important  disposition  is  that  which  declares 
that  there  shall  be  but  one  mode  of  construing  penal  laws, 
according  to  the  plain  import  of  the  words  they  employ, 
and  expressly  abolishes  what  are  called  favourable  and 
strict  constructions ;  in  other  words,  permitting  the  court 
sometimes  to  say  that  the  law  means  more,  sometimes 
less,  than  the  legislature  intended.  Common  sense 
acknowledges  but  the  one  mode,  when  the  language  is 
clear  and  expUcit.  When  the  law  is  ambiguous,  another 
article  provides  the  remedy.  Such  a  law,  if  it  purport 
to  impose  a  penalty,  is  void ;  and  he  who  is  accused  of 
contravening  it,  must  be  acquitted.  In  the  fear,  however, 
that  such  general  terms  may  sometimes  be  used  as  may 
include  an  act  which  the  legislature  could  not  have  in- 
tended to  forbid,  an  article  has  been  added  since  the  code 
was  printed,  specially  providing,  that  in  such  cases,  the 
defendant  must  be  acquitted,  and  the  case  reported  to  the 
legislature ;  who  may  then  more  explicitly  declare  their 
will  to  govern  fiiture  casea  A  perusal  of  the  statute 
against  concealed  weapons,  will  exemplify  the  necessity 
of  this  provision.  There,  a  knife  is  expressly  called  a 
weapon,  and  the  "  wearing  it  in  the  coat,  or  any  place 
about  the  wearer,  so  that  it  do  not  appear  in  full  view," 
makes  him  liable  to  a  penalty,  and  subjects  him  to 
search ;  wearing  a  penknife  in  a  man's  waistcoat  pocket  is 
an  offence  within  the  plain  meaning  of  the  words  of  the 
statute,  employed  in  their  usual  sense  ;  and  yet  it  evi- 
dently could  not  be  the  intent  of  the  legislature  to  make 
this  an  offence.  Other  cases  of  the  like  kind  may  occur, 
and  the  law  should  provide  against  inaccuracy,  as  well  as 
grosser  faults. 

Another  article  expressly  forbids  all  convictions  for 
constructive  offences ;  that  is,  offences  that  are  created 
by  courts,  and  not  by  the  legislature.  The  latter  alone 
are  the  proper  organ  for  declaring  what  acts  or  omissions 
shall  be  punished,  and  the  text  forbids  the  judiciary,  for 
reasons  which  it  assigns,  from  interfering  in  their  func- 
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tions.  Whether  our  courts  have  extended  any-  ofiences, 
by  construction,  is  not  known,  nor  can  it  be  until  some 
means  are  taken  to  report  and  publish  their  decisions  in 
criminal  cases  ;  but  it  is  certain  that  they  adopt  the  con- 
structive larcenies  and  forgeries  of  the  English  law  (a), 
and  there  is  every  reason  to  suppose  that  the  same  causes 
will  produce  the  same  effects.  Those  which  we  have 
seen  in  another  country,  where  the  state  of  society  and 
manners  are  similar  to  our  own,  we  may  expect  here. 
It  will  not  be  denied  that  England  has  suffered  the  most 
cruel  evils  by  this  exercise  of  judicial  power.  The  re- 
striction, then,  in  the  text  was  necessary.  We  may, 
hereafter,  have  a  judge  who  may  exercise  his  construc- 
tive ingenuity  upon  murders  of  burglary,  or  other 
offences,  as  Jefferies  did  upon  treasons.  Wise  laws  must 
look  beyond  the  present  day  ;  and  it  is  their  office  to 
foresee  and  counteract  the  effects  of  propensities  which 
tend  to  disturb  or  corrupt  the  order  of  society. 

The  second  chapter  of  this  book  contains  provisions 
which,  relating  solely  to  prosecutions  and  trials,  are 
enlarged  on  in  the  text  of  the  code  of  procedure,  and 
will  be  elucidated  in  the  introductory  report  to  that 
code.  One  only  of  these  will  be  mentioned  here,  that 
relating  to  the  trial  by  jury,  and  this  only  for  the  pur- 
pose of  referring  to  what  has  been  said  on  that  subject 
in  the  first  report,  to  which  I  need  add  nothing,  and 
from  which  all  my  subsequent  reflections  have  suggested 
nothing  to  retrench. 

The  third  chapter  contains  the  general  provisions  which 
relate  to  persons  amenable  to  the  penal  laws.  Most  of 
them  have  no  novelty  to  call  for  any  explanation — some, 
however,  do.  Citizens  and  inhabitants  of  the  state  may 
be  punished,  as  well  for  acts  done  out  of  the  state  as 

(a)  If  one  liendH  a  horse  to  another,  who  rided  away  with  him.  Black** 
stone  declares  it  is  no  larceny  in  1779  ;  and  in  1786,  by  a  construction 
never  before  heard  of,  it  was  declared  to  be  a  larceny.  Foi^ry  was 
originally  confined  to  making  the  deed  of  another.  It  has  been  since 
extended  to  a  very  different  offence,  making  a  deed  in  the  true  name,  the 
offender  representing  himself  to  be  another  person. 
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for  them  within  ;  but  in  the  former  case,  only  "when  it  is 
BO  expressly  declared.  The  state  has  an  undoubted  right 
to  forbid  and  punish  any  acts  done  out  of  its  jurisdiction, 
which  are  calculated  to  produce  an  injury  to  its  govern- 
ment or  the  rights  of  its  citizens.  On  this  principle  the 
government  of  the  United  States  made  it  penal  (a)  for 
any  citizen  of  the  United  States,  although  residing 
abroad,  to  carry  on  any  correspondence  with  a  foreign 
government,  for  the  purpose  of  influencing  its  measures 
with  respect  to  the  United  States  ;  and  also,  under  a 
high  penalty,  forbids  any  citizen,  without  its  lunits,  from 
fitting  out  any  vessel  to  cruise  on  a  power  with  whom  (6) 
they  are  at  peace.  The  general  assembly  will  find  this 
pnnciple  acted  upon  in  that  part  of  the  code  which  relates 
to  fi-audulent  insurances. 

Children  below  nine  years  of  age,  cannot,  as  formerly, 
be  convicted  of  any  crime  ;  nor  between  that  and  fifteen, 
unless  on  proof  of  sufficient  understanding  to  know  the 
nature  of  an  offence.  The  crimes  of  children  of  that  age 
are  those  of  their  parents  or  adult  associates ;  and  what- 
ever may  be  the  apparent  depravity  of  an  infant  below 
that  age,  the  true  correction  is  education  and  restraint. 
These  are  fiiUy  provided  for  by  the  Code  of  Prison 
Discipline ;  and  the  subject  of  juvenile  criminality  is  so 
fully  discussed  in  the  Introductory  Report  to  that  code, 
that  it  is  omitted  here. 

Offences  committed  by  married  women,  under  the  in- 
fluence or  by  the  command  of  their  husbands,  and  by 
minors  under  the  like  control  of  any  one  to  whom  he 
owes  obedience,  or  by  whom  he  may  be  supposed  to  be 
influenced,  present  strong  cases  of  extenuation  on  the 
one  part,  and  aggravation  on  the  other,  which,  in  this 
chapter,  are  provided  for  by  a  correspondent  increase  and 
diminution  of  punishment :  this  is  new,  but  its  justice 
must  be  so  apparent  as  to  need  no  comment 

(a)  Act  for  punishing  certain  crimes  therein  specified,  80th  January 
1799. 

(b)  Act  of  20th  April  1818,  sect.  4. 
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There  is  some  analogy  between  these  cases  and  that  of 
a  soldier.  Taught  by  the  severest  discipline  to  obey, 
without  examination,  the  commands  of  superiors,  it  ap- 
peared to  me  that  while  such  command  ought  not  to 
exempt  him  from  punishment  for  the  commission  of  a 
crime,  that  there  would  be  some  cruelty  and  injustice  in 
making  him  liable  for  acts  conmiitted  by  such  command 
which  are  only  misdemeanors.  In  these  cases,  officers 
giving  or  transmitting  such  illegal  orders  are  alone  made 
liable.  It  is  no  objection  to  tliis,  that  the  officer  may 
escape  by  leaving  the  state ;  so  may  the  man;  so  may  any 
delinquent. 

The  circimistances  are  pointed  out  in  this  chapter,  and 
are  again  enlarged  on  in  another  part  of  the  code,  which 
shall  be  a  justification  for  executing  the  order  of  a  magis- 
trate, and  for  doing  unlawful  acts  imder  duress.  The 
want  of  precise,  intelligible,  and  accessible  rules  on  both 
these  subjects,  has  led  to  much  litigation  and  many  prose- 
cutions. It  is  hoped  that  those  laid  down  in  this  chapter 
are  sufficiently  explicit  to  avoid  many  of  these  evils. 

On  the  propriety  of  the  seventeenth  article  of  this 
chapter,  relative  to  acts  done  by  mistake  or  accident, 
which  would  have  been  offences  had  they  been  intended, 
there  may  be  some  doubts.  There  is  none  that  it  is  in 
apparent  contradiction  to  the  other  general  provision, 
that  the  will  must  concur  with  the  act  in  order  to  con- 
stitute an  offence.  Here  there  was  both  an  illegal  act 
and  the  will  to  do  one,  but  they  did  not  conciir. 
The  will  was  to  do  one  illegal  act ;  the  execution  was 
that  of  another ;  therefore  the  contradiction  still  remains. 
It  is  supposed,  however,  to  be  justified  on  two  grounds ; 
one,  that  the  want  of  ordinary  care  and  attention  supplies 
the  place  of  malice  or  design ;  the  other,  that  there  seems 
to  be  a  propriety  in  distinguishing  between  negligent 
acts,  occasioned  by  a  design  to  do  mischief,  although  not 
that  really  done,  and  the  same  negligent  act  done  with- 
out any  intent  whatever  to  injure.  It  will  be  observed 
that  article  provides,  that  these  provisions  do  not  govern 
the  case  of  homicide,  for  which  particular  rules  in  this 
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respect  are  provided  under  the  proper  head;  and  that 
there  are  other  limitations  reducing  the  penalty  when  the 
intent  was  to  commit  a  misdemeanour  only.  Yet  with 
all  this,  I  am  bound  to  say,  that  although  I  think  these 
articles  can  practically  produce  no  injustice,  yet  I  wish  I 
could  have  put  them  in  such  a  shape  as  to  avoid  an 
apparent  conflict  with  principle.  They  soften,  however, 
the  rigour  of  the  present  law,  which  punishes  all  homicide 
as  murder,  although  there  was  no  intent  to  kill  or  even  to 
injure,  if  it  is  done  in  the  attempt  to  commit  a  felony. 

The  attempt  to  commit  an  offence,  which  fails  from 

some   circumstance  not   dependent   on   the  will  of  the 

oflFender,  is  also  made  punishable,  because  every  attempt, 

although  it  fail  of  success,  must  create  alarm,  which,  of 

itself,  is  an  injury,  and  the  moral  guilt  of  the  offender  is  the 

same  as  if  he  had  succeeded.     Moral  guilt  must  be  united 

to  injury  in  order  to  justify  punishment ;  but  as  the  injury 

is  not,  in  the  case  before  us,  as  great  as  if  the  act  had 

been  consummated,  only  half  the  punishment  is  awarded. 

The  fifth  chapter  relates  to  a  repetition  of  offences,  and 

the  increased  punishment  which  it  directs  to  be  inflicted 

on  those  who  are  not  deterred  by  one  punishment  from 

the  commission  of  other  crimes,  seems  so  necessary  and 

reasonable,  that  it  may  pass  without  observation. 

The  sixth  requires  more  consideration.  It  contains 
general  rules  respecting  principals,  accomplices,  and  ac- 
cessories, making  some  material  changes ;  to  the  intro- 
duction of  which,  however,  I  have  heard  of  no  objection. 
Its  first  operation  is  by  defining  distinctly  who  shall  be 
principals  and  accomplices,  to  avoid  the  continual  repeti- 
tion considered  to  be  necessary  now  in  all  our  penal 
statutes,  such  as  this  in  the  laws  against  forgery — "Who- 
ever shall  forge  or  counterfeit,  or  caiise  or  procure  to  he 
forged  or  counterfeited^  or  shall  willingly  aid  (yr  assist  in 
the  forging  or  counterfeiting/^  Ac.  One  general  provision, 
applicable  to  all  cases,  will  render  in  future,  the  use  of  all 
these  words  unnecessary.  The  persons  described  by  them 
are  principal  offenders  or  accomplices ;  they  both  incur 
the  same  punishment^   because  the  guilt  is  the  same, 
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and  they  cause  the  same  injury;  but  the  offences  ar^ 
distinguished,  and  it  is  thought  that  the  line  betweei^ 
them  is  so  accurately  marked  that  no  mistake  of  censes 
quence  can  occur.     They  are  distinguished,  because,  aL.  - 
though  the  guilt,  the  injury  and  the  punishment  are  th^ 
same,  yet  the  act  is  different,  and  it  is  of  great  conse- 
quence, in  penal  law,  not  to  confound  in  one  denominst- 
tion  acts  of  a  different  nature.     To  coimsel  the  commissioii 
of  a  crime,  is  certainly  a  very  different  act,   requiring 
different  evidence  from  that  of  actually  committing  it. 

The  law  and  the  denomination  is  also  somewhat  altered, 
and  it  seems  to  me  not  without  necessity.  Our  law,  as  it 
now  stands,  has  two  species  of  accessories ;  one  '*  before 
the  fact,"  the  other  "  after  the  fact ;"  but  having  so  little 
resemblance  either  in  their  definition,  in  their  guilt,  or  in 
any  other  circumstance,  that  it  was  deemed  expedient  to 
dissolve  the  connexion,  and  place  accessories  before  the 
fact  in  the  class  of  accomplices,  a  denomination  which 
implies  closer  connexion  with  the  guilt  of  the  principal 
offender  than  the  accessory,  who,  as  the  name  implies, 
can  only  become  criminal  after  the  offence  has  been 
counselled  by  the  accomplice  and  executed  by  the  prin- 
cipal. This  last  offence  consists  in  aiding  the  offender 
to  escape  from  justice,— a  fault  that  may  have  many 
palliating  circumstances,  originating  in  the  best  feelings 
of  our  nature.  That  of  the  accomplice  can  have  none. 
Therefore  the  punishment  is  very  different ;  and  as  those 
feelings  are  strongest  in  certain  close  connexions,  formed 
as  well  by  society  as  nature,  and  which  should  not  be 
broken  without  evident  necessity  by  the  laws,  it  is 
further  provided,  that  certain  near  connexions,  who 
may  follow  up  this  impulse  of  nature  by  aiding  another 
in  his  endeavours  to  avoid  the  pain  or  disgrace  of 
punishment,  should  not  incur  this  penalty. 

In  affixing  punishments,  we  should  compare  the  evil 
of  the  offence  with  that  necessarily  caused  by  the  punishr 
ment,  and  decide  as  the  balance  shall  incline.  In  this 
case  the  evil  of  the  offence  is  now  and  then  the  escape  of 
an  offender ;  a  rare  event,  and  not  of  much   moment, 
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because^  by  his  escape  from  the  punishment  ordained  by 
the  laws,  he  inflicts  on  himself  that  of  banishment^  which 
answers  two  good  ends :  it  deters  almost  as  effectually 
as  the  regular  punishment ;  it  rids  you  of  the  offender, 
and  prevents  a  repetition  of  his  offence ;  and  it  fails  only 
in  the  chance  of  reformation  which  a  good  system  might 
promise ;  but  which,  under  your  present  laws,  could  not 
be  hoped  for.  If  the  punishment  is  incurred,  its  evil  is 
the  conflict  between  human  laws,  and  in  cases  of  near 
ties  of  blood,  those  which  God  has  implanted  in  our 
hearts,  in  which  the  former  will  never  prevail,  but  will 
be  despised  for  their  inefficacy,  or  abhorred  if  they  are 
carried  into  execution.  The  same  observation  that  was 
made  to  show  the  propriety  and  convenience  of  esta- 
blishing a  general  rule  applying  to  accomplices  in  all 
offences,  applies  also  to  accessories.  By  the  present 
laws,  as  has  been  already  observed,  accessories  after  the 
fact,  in  burglary,  are  subjected  to  a  much  heavier  penalty 
than  those  in  murder ;  and  owing  to  the  application  of 
the  term  to  two  distinct  offences,  it  is  doubtfiil  whether 
a  different  and  greater  punishment  is  not  also  designated 
in  cases  of  larceny  ;  for  the  term  used  in  the  law,  which 
directs  whipping  as  the  punishment  for  accessories  in 
that  offence,  does  not  distinguish  whether  those  before  or 
after  the  fact  are  intended. 

The  whole  of  this  first  book,  of  which  I  have  just 
finished  the  very  hasty  review,  is  new.  In  no  other  code 
that  I  have  seen,  has  the  legislator  entered  into  a  fiill 
and  frank  explanation  with  the  people ;  told  them  what 
he  intended  to  do,  and  for  what  reason ;  marked  out  the 
limits  of  the  right  course,  and  bade  them  observe  whether 
he  exceeded  them.  In  no  other  has  he  treated  them,  in 
short,  like  reasonable  beings,  and  told  them  to  reflect  as 
well  as  obey.  The  whole  of  this  book  was  presented 
with  the  first  report,  published  by  your  predecessors  with 
the  stamp  of  their  unanimous  approbation,  and  has  been 
received,  both  in  Europe  and  the  United  States,  with  the 
most  favourable  judgment  of  the  profession. 

The  subject  of  the  second  book  of  this  code  is  offences 
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and  punishments,  and  its  first  title  treats  of  their  general 
nature  and  divisions.     Its  purpose  is  chiefly  that  of  order 
and  arrangement,  an  object  of  more  consequence  than  the 
confused  legislation  that  has  generally  prevailed  would 
lead  us  to  suppose.     Irregularity  is  not  only  an  evil  in 
itself,  by  the  loss  of  time  and  the  errors  which  it  neces- 
sarily  occasions,    but  it  leads  to   greater  evils;    to   an 
ignorance  of  the  laws,  because,  if  any  difficulty  is  created 
in  finding  them,  it  is  not  very  frequently  overcome.    The 
slightest  obstacle  is  sufficient  to  make  us  give  up  the 
search  for  that  which  does  not,  and  which  we  flatter  our- 
selves will  not,  immediately  concern  us ;  and  there  is  no 
obstacle   more  discouraging  than  the  want  of  arrange- 
ment.    That  which   is  proposed  is  simple.     The  great 
divisions  are  few,  and  their  subdivisions  grow  naturally 
out  of  them.     An  offence  is  first  defined  to  be  an  act  or 
omission  which  is  forbidden  by  a  positive  law,  under  the 
sanction   of  a   penalty.      The   terms   of  this   definition 
exclude  all  offences  against  unwritten  law,  all  offences 
growing  out  of  a  construction  of  any  law,  all  contra- 
vention of  any  law  which  has  not  provided  a  penalty  for 
its  breach.     But  it  is  not  enough  to  know,  generally, 
what  are  offences.      They  must,  from  their  nature,  be 
different  in  degree,  and  affect  different  objects.     These 
two  considerations  call   for  two  general  divisions.     By 
the  first,  which  marks  the  degree  of  offences,  they  are 
divided  into  crimes  and  misdemeanors  ;  the  former  desig- 
nating those  which  may  be  punished  by  imprisonment 
in  the  Penitentiary,  or  by  a  forfeiture  of  any  civil  or 
political  right ;   the   latter,   all   other  offences.      These 
terms  have  been  retained  rather  than  adopted.     In  the 
English  law  they  have  generally  an  analogous,  although 
somewhat   indefinite,   signification.      "Crime,    properly 
speaking,"  according  to  the  language  of  Blackstone  (a), 
*'  being  used  to  denote  such  offences  as  are  of  a  deeper 
dye  ;  while  smaller  faults,  and  omissions  of  less  conse- 
quence, are  comprised  under  the  gentler  name  of  mis- 
demeanors."    While  the  terms  were  retained,   it   was 

(a)  Black.  Com.  ff» 
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necessary  that  a  precise  idea  should  be  affixed  to  them. 
Where  is  the  line  to  be  drawn  between  offences  of  a 
deeper  dye  and  those  of  less  consequence  ?  How  deep 
the  dye  must  be  to  give  to  an  offence  the  colour  of  a 
crime,  or  hdw  little  the  consequence  which  is  to  sink  its 
importance  into  a  misdemeanor,  the  learned  commentator 
does  not  inform  us.  Perjury  is  an  offence  of  deeper  dye 
than  an  assault ;  yet,  according  to  Christian  (a),  they  are 
both  misdemeanors.  Larceny  is  an  offence  of  less  conse- 
quence than  murder ;  yet  they  are  both  Crimea  The 
code  gives  a  precise  rule,  drawn  from  the  nature  of  the 
punishment;  one  that  produces  no  violent  change  in 
the  usual  meaning  of  the  words,  but  gives  them  that 
precision  which  is  necessary  in  every  term  employed  in 
a  law. 

The  character  drawn  from  the  object  against  which  the 
offence  is  directed,  gives  us  the  second  general  division 
into  public  and  private  offences.  Here  it  is  impossible 
that  the  line  of  demarcation  should  be  very  distinct. 
Offences  which  chiefly  injure  society  at  large,  and  come 
under  the  first  denomination,  can  rarely  be  committed 
without  also  affecting  private  rights ;  nor,  in  general, 
can  any  injury  be  offered  to  an  individual  that  does  not 
directly,  or  in  a  remote  degree,  affect  the  well-being  of 
the  conmiunity.  But  it  ought  to  be  distinctly  understood, 
that  this  division  is  entirely  for  the  sake  of  order  and 
arrangement  in  framing  the  code,  and  that  no  mistake  in 
arranging  a  particular  offence,  under  one  or  the  other  of 
these  heads,  can  be  productive  of  the  least  injury.  No 
act  can  be  prosecuted  as  a  public  or  private  offence ;  the 
terms  are  unknown  in  the  procedure,  they  do  not  affect 
the  form  or  the  substance,  and  are  merely  labels  affixed 
to  each  offence,  that  they  may  be  arranged  in  the  proper 
place,  and  each  offence  is  defined  without  any  relation  to 
its  arrangement  under  one  or  the  other  of  these  de- 
nominations. The  same  observation  applies  to  the 
different  subdivisions ;  they  give  names  to  the  different 

(a)  Note  to  Bkckstone,  p.  5. 
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titles  under  which  the  particular  offences  are  found,  but 
no  one  can  any  more  be  indicted  for  an  offence  against  th^ 
sovereign  power  of  the  state,  calling  it  by  that  name  only ^ 
than  he  could  for  a  public  offence  by  that  designation  / 
the   particular  act   forbidden  by  the  law  must    be    de« 
signated,  because  that  alone  constitutes  the  offence.     To 
prevent  any  error,  all  this  is  concisely  expressed  in  the 
text  of  the  code. 

The  second  chapter  of  this  book  has  the  nature  and 
general  divisions  of  punishments  for  its  object.  Much  of 
what  may  be  thought  necessary  comment  on  this,  has  been 
anticipated  in  the  preceding  discussion  on  the  infliction  of 
death,  and  for  a  still  greater  portion,  we  must  refer  to  the 
introductory  report  on  the  Code  of  Prison  Discipline. 

Here,  it  will  be  proper  to  remark  on  the  general 
features  of  the  scale  of  punishments  that  are  provided  for 
different  offences. 

There  is  an  evident  distinction  in  the  nature  of  offences, 
which  demands  a  correspondent  one  in  punishmenta 
Some  show  an  habitual  depravity,  which  requires  long 
discipline  to  amend  ;  others  are  the  effect  of  an  occasional 
disregard  of  the  rights  of  others,  which  may  be  corrected 
by  the  privation,  pain,  or  disrepute  of  the  punishment, 
the  remembrance  of  which  may  prevent  repetition,  and 
the  example  deter  from  imitation.  On  this  distinction 
rests  the  system  of  punishments — Penitentiary  imprison- 
ment being  designated  for  all  offences  of  the  first  descrip- 
tion, and  the  other  penalties  for  the  others.  Of  these 
last,  simple  imprisonment  in  close  custody  is  one  which 
is  the  most  frequently  employed,  because  it  is  applicable 
to  offences  which,  although  they  do  not  evince  the  degree 
of  depravity  which  characterises  those  punishable  in  the 
penitentiary,  yet  require  not  only  correction  but  restraint. 
In  these  cases  solitude  is  administered  long  enough  to 
^ve  time  for  reflection,  and  to  operate  as  a  punishment, 
but  is  not  prolonged,  as  in  penitentiary  confinement,  to 
the  period  which  is  there  necessary  to  destroy  vicious 
habits  and  acquire  those  of  honest  industry.  It  is  the 
connecting  link  between  simple  imprisonment,  in  which 
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nothing  but  a  temporary  and  slight  correction  is 
thought  necessary,  and  the  strong  remedy  of  solitude  and 
labour. 

Liberty  being  the  best  enjoyment  of  a  citizen,  its 
privation,  in  different  degrees,  was  thought  the  fittest 
punishment  for  faults  which  disturb  social  order,  by 
which  only  it  can  be  preserved ;  and  the  good  citizen 
will  value  the  greatest  of  all  blessings  the  more,  when  he 
sees  that  its  enjoyment  is  inseparably  attached  to  an 
observance  of  the  laws,  and  its  loss  generally  the  conse- 
quence of  their  breach. 

Bat  to  some,  the  privation  of  personal  liberty  would 
be  a  severer  punishment  than  to  others,  for  the  same 
offence,  and  for  some  infractions  it  would  be  too  great  for 
the  offence.  Recourse  in  these  cases  must,  therefore,  be 
had  to  property,  the  next  great  source  of  human  happi- 
ness; and  its  curtailment  by  fines,  forms  another  grade  in 
the  scale  of  penalties.  The  principles  which  have  been 
applied  to  adapt  them  to  different  offences  have  been 
already  explained.  It  need  only  be  added  here,  that  in 
some  designated  cases  the  necessary  discretion  of  adopt- 
ing one  or  the  other,  or  both,  of  these  punishments, 
simple  imprisonment  and  fine,  is  vested  in  the  judge, 
within  certain  limits.  Because,  in  all  those  cases  there 
must  be  a  correction  for  the  offence  ;  and  the  judge  only 
can  determine,  from  the  circumstances  of  the  party, 
whether  the  forfeiture  of  property  would  operate  as  such 
correction,  or  whether  a  temporary  privation  of  liberty 
ought  not  to  be  substituted  or  added. 

It  has  been  wisely  ordered,  that  liberty  and  property, 
although  the  principal  sources  of  our  enjoyment,  should 
lose  the  greatest  part  of  their  value,  if  not  attended  with 
personal  consideration,  or  the  good  opinion  of  those  with 
whom  we  are  associated,  and  the  equal  enjoyment  of  all 
those  rights  to  which  they  are  entitled.  This  social 
feeling  gives  to  the  legislator  another  hold  upon  the 
citizen  in  order  to  force  an  observance  of  the  laws,  by 
threatening  for  their  breach  a  privation  of  those  rights, 
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and  of  the  confidence  and  consideration  by  which  alone 
they  can  be  obtained.  This  forms  the  third  and  only 
remaining  chiss  of  punishments — privation  of  office, 
of  civil,  of  political  rights,  either  for  a  time  or  per- 
petually. 

This  is  all  the  penal  machinery  that  is  employed  in  the 
code  either  for  punishment,  repression,  example,  reforma- 
tion, or  prevention.  The  infliction  of  bodily  pain  by 
mutilation  or  stripes,  indelible  stigmas,  exposure  in  the 
pillory,  the  stocks,  or  by  public  labour,  are  banished  from 
the  code  for  reasons  that  are  conclusive,  and  which  have 
once  been  presented  to  the  legislature  and  received  their 
approbation.  All  of  them  are  at  war  with  every  principle 
on  which  this  system  is  founded ;  and  if  either  is  re- 
tained, no  good  result  can  be  expected  from  the  adoption 
of  it.  But  there  is  a  reason  drawn  from  our  state  of 
society  so  conclusive  against  the  last,  that  it  cannot  be 
resorted  to  without  danger  of  the  most  serious  kind. 
There  is  a  line  of  demarcation,  which  it  would  be  rash  in , 
the  extreme  to  destroy  even  in  punishments ;  and  the 
sight  of  a  freeman  performing  the  forced  labour,  or  suffer- 
ing under  the  stripes  usually  inflicted  on  the  slave,  must 
give  rise  to  ideas  of  the  most  insubordinate  nature.  A 
false  economy  only  could  suggest  the  repetition  of  an 
experiment  which  has  every  where  failed,  every  where 
produced  increase  of  misery,  degradation  and  crime  ;  and 
here  might  be  the  cause  of  evils  worse  than  all  these 
combined. 

This  part  of  the  plan  has,  in  a  very  flattering  notice 
taken  of  it  in  England,  been  considered  as  defective, 
because  it  does  not  combine  satisfaction  to  the  party 
injured  by  the  offence,  with  the  punishment  inflicted  by 
public  justice. 

This  idea  has  been  a  favourite  one  with  many  criminal- 
ists. It  has  been  embodied  in  the  French,  and  some 
other  codes,  and  once  found  a  place  in  our  laws.  But, 
however  plausible  the  reasons  for  its  adoption  may  ap- 
pear, neither   the   principle   on  which  the  system   was 
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founded^  nor  the  experience  of  its  effects,  would  permit 
me  to  recommend  it. 

The  distinction  between  penal  and  civil  laws  appears 
to  me  to  be  this,  that  the  first,  from  their  very  nature, 
exclude  the  idea  of  private  compensation,  whereas  it  is 
the  sole  object  of  the  other  in  all  cases  of  injury ;  if  it 
were  not  so,  public  justice  would  depend  on  the  vindic- 
tive or  interested  passions  for  its  execution,  or  might  be 
defeated  by  the  apathy  of  the  individual ;  and  if  the  old 
system  of  pecuniary  satisfaction  for  crimes  were  not 
renewed  by  the  laws,  it  would  be  by  stipulations  between 
the  parties.  This  has  been  so  well  acknowledged,  that, 
in  most  laws,  it  has  been  made  criminal  for  the  injured 
party  to  interfere  between  the  society  and  the  offender 
against  its  laws  ;  and  after  a  prosecution  has  begun,  it  is 
only  in  cases  of  small  importance  that  the  system  of  com- 
promise is  allowed  to  act. 

The  foundation  of  all  penal  law  then  is,  that  the  society 
has  received  an  injury  by  the  breach  of  its  rules.  All 
violations  of  right  are  not  brought  within  their  purview ; 
those  which  are  not,  remain  to  be  compensated  by  the 
civil  law.  Over  these  it  has  an  exclusive  jurisdiction ; 
and  although  offences  for  breaches  of  penal  law  generally 
are  accompanied  by,  or  consist  of,  a  private  injury,  yet 
the  rights  acquired  to  the  society,  and  to  the  individual, 
by  this  breach,  are  totally  distinct.  The  last  can  only 
seek  for  compensation  ;  the  first  for  something  else,  which 
may  be,  according  to  circumstances,  either  less  or  more. 
In  case  of  theft,  the  owner  has  a  right  to  ask  for  restora- 
tion or  compensation.  The  society  has  a  right  to  inflict 
punishment  independent  of  that  restoration.  So  far  has 
this  been  carried  by  the  common  law,  that  by  one  of  its 
extraordinary  fictions,  the  private  right  is  merged,  as 
they  call  it,  in  the  felony,  and  the  individual  loses  the 
right  to  his  property,  as  soon  as  it  can  be  proved  that  it 
was  stolen  from  him  ;  that  is  to  say,  when  that  is  proven, 
which  shows  conclusively  that  he  has  a  title  to  it.  This 
distinction  existing,  then,  in  their  very  nature,  between 
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civil  and  penal  law,  the  question  is,  whether  it  is  better 
to  combine  the  two  operations,  so  as  by  the  same  suit 
to  give  satisfaction  and  inflict  punishment  ?  This  is  a 
question  of  mere  convenience  ;  and  it  is  to  be  answered, 
better  perhaps,  by  experience  than  by  reasoning.  If  it 
is  to  be  eftected  so  as  to  preclude  the  party  from  his 
civil  suit,  he  must  be  represented  in  the  prosecution. 
This,  in  theory,  would  disturb  the  order  of  proceeding, 
and  by  confounding  the  two  jurisdictions,  cause  confusion 
in  our  ideas  of  the  nature  of  public  justice,  Avhen  we 
saw  it  so  much  identified  with  private  interest.  It  must 
necessarily  produce  some  irregularity.  The  wish  or  the 
interest  of  the  public  prosecutor  might  be  to  bring  on 
the  trial  when  the  private  party  was  not  ready  to  show 
the  extent  of  his  loss,  and  there  would  be  either  delay  or 
injustice.  It  would  lessen  the  dignity  of  the  tribunals 
of  public  justice,  by  making  them  the  arena  in  which 
contests  were  carried  on  for  mere  private  rights.  The 
attorney  for  the  party  in  the  civil  side  must  necessarily 
take  a  part  in  the  conduct  of  the  cause  ;  and  the  course 
he  thought  best  might  differ  from  that  preferred  by  the 
public  prosecutor.  This  collision  must  produce  disputes^ 
and  disputes  between  those  concerned  in  the  administra- 
tion of  justice  ought  to  be  avoided.  By  not  suffering 
the  person  injured  to  be  made  a  party,  these  incon- 
veniences indeed  may  be  avoided  ;  but  then  you  commit 
the  greater  injustice  of  deciding  on  his  interests  without 
hearing  him.  These  conclusions  appear  to  me  to  be 
confirmed  by  experience  on  both  modes  of  procedure. 
In  France  the  person  injured  may  make  himself  a  party ; 
but  as  far  as  a  foreigner  can  judge  from  the  reports  of 
the  cases,  most  of  the  inconveniences,  which  might  be 
anticipated,  have  seemed  to  follow.  And  in  our  state, 
where  the  damages  were  directed  to  be  inquired  (a) 
of  by  the  jury  that  tried  the  cause,  merely  on 
the    prayer  of   the    party,    it    was    found    eo     incon* 

(a)  Act  of  1805,  section  39. 
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venient  in   practice   that   the  law  was  soon   afterwards 
repealed. 

For  these  reasons  it  has  been  thought  most  consonant 
to  principle,  as  well  as  most  convenient  in  practice,  to 
cany  on  the  prosecution  entirely  unconnected  with  the 
private  suit ;  but,  in  all  cases,  to  permit  the  party  injured 
to  sue  for  his  damages,  and  whenever  a  claim  for  a  fine 
and  those  damages  come  in  collision,  to  give  a  pre- 
ference to  the  private  claim. 

The  discussion  of  the  nature  and  effects  of  different 
punishments  has  been  necessarily  irregular.  Its  antici- 
pation could  not  be  avoided  in  some  degree,  when  w^e 
considered  the  great  characteristic  of  the  code — the 
abolition  of  the  penalty  of  death  ;  and  a  very  great  part 
is,  under  an  equal  necessity,  postponed,  to  be  treated 
of  in  the  Introductory  Report  to  the  Code  of  Prison 
Discipline. 

I  now  proceed  to  the  consideration  of  the  important 
titles  which  define  the  different  offences,  and  assign  to 
each  its  appropriate  punishment. 

The  first  class  contains  those  which  affect  the  sovereign 
power  of  the  state,  and  first  in  that  class  stands  the 
crime  of  treason.  This  is  defined  by  the  constitution, 
and  therefore  the  code  could  do  no  more  than  repeat  the 
definition.  But  the  same  offence  has  the  same  definition 
in  the  constitution  of  the  United  States,  and  in  both 
instruments  is  described  as  ''  levying  war  "  and  ''adhering 
to  enemies ;"  but  from  the  nature  of  the  federal  union,  a 
levy  of  war  against  one  member  of  the  union  is  a  levy 
of  war  against  the  whole ;  therefore  it  is  concluded,  that 
treason  against  the  state,  being  treason  against  the  United 
States,  it  is  to  be  punished  under  their  laws  and  in  their 
courts. 

There  are,  however,  other  offences  which  affect  the 
sovereignty  of  the  state,  which  do  not  amount  to  levying 
war  or  adhering:  to  its  enemies.  The  first  of  these  is 
designated  under  the  name  of  sedition.  It  is  defined  as 
an  attempt,  by  force  of  arms,  to  dismember  the  state, 
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or  to  subvert  or  change  the  constitution  thereof      This  is 
one  of  tlie  hiofhest  crimes  that  can  be  committed  ;  and  it 
must  be  observed  that  here,  and  elsewhere  in  this  report, 
the  degree  of  crime  is  measured  by  considering  as  well 
the  moral   depravity  ^vhich  it  exhibits  as  the  injury  it 
occasions  to  the  community.     In  this  view  it  stands  high 
in  the  scale  of  oUenccs,  and  the  highest  punishment  (im- 
prisonment for  life  in  the  penitentiary)  is  awarded  to  it 
A  milder  punishment  is  designated  for  him  who  shaU 
excite  others  to  commit  this  crime  by  writing  or  verbally. 
The  employment  of  force  is  a  necessary  ingredient  in 
the  first  offence,  and  expressly  exciting  others  to  use  force 
in  the  second.     Neither  of  these  oftences  are  provided  for 
by  our  present  laws(c«). 

•         ••••••••         • 

Next  in  order,  after  offences  against  the  sovereignty  of 
the  state,  are  those  which  affect  its  legislative  power. 
The  offences  arranofed  under  tliis  title  are — force  directed 
against  either  house  of  the  general  assembly  to  dissolve 
their  session,  prevent  their  meeting,  or  direct  their  pro- 
ceeding ;  threats  of  violence  to  a  member  to  influence 
his  vote,  or  actual  violence  in  consequence  of  his  official 
conduct ;  bribing  or  attempting  to  bribe,  any  such  mem- 
ber, and  the  receipt  of  a  bribe  by  him.  These  are  for- 
bidden under  appropriate  penalties,  and  with  a  proper 
definition  of  each  offence.  This  class  of  offences  has  no 
yet  attracted  legislative  attention,  perhaps,  because  it 


thought  that  some  of  them  might  be  sufficiently  p\mished-fc>^ 
or  repressed  in  the  exercise  of  the  authority  which  ifl-^*-^^ 
supposed  to  be  inherent  in  all  similar  bodies,  to  punish  ^^^ 
contempts.      Without  entering  into  that  question  which^  ^  ^^ 
under  our  constitution,  is  not  very  easily  decided,  it  may  "^C-*5 
be  sufficient  to  say,  that  if  that  power  extends  beyond  the 
right  of  removing  any  immediate  obstacle  to  the  pro-  — 

(a)  The  succeeding  paragraph  of  the  report, — relating,  to  aiding  and  9^^^ 
j)romoting  slave  insurrectious, — has  been  omitted ;  there  being,  happily, 
no  longer  any  necessity,  in  the  United  States,  for  legislative  enactment 
on  this  subject. 
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ceedings  of  either  house,  and  of  enforcing  its  constitu- 
tional orders,  it  yet  has  not  the  power  necessary  for  the 
occasion,  inasmuch  as  the  wannest  partisans  for  the  doc- 
trine of  contempts,  do  not  contend,  that  any  punishment 
the  house  can  inflict,  can  exceed  imprisonment  during  the 
session.  It  seems,  therefore,  proper,  that  an  adequate 
penalty  should  be  provided  for  the  high  offences  men- 
tioned in  this  title ;  and  it  is  moreover  consistent  with 
the  principles  of  our  government,  that  every  offence 
should  be  defined,  and  that  the  right  of  trial  by  jury, 
secured  by  the  constitution,  should  be  preserved  inviolate. 
These  are  effected  by  the  articles  of  this  title,  at  the  same 
time  that  whatever  privilege  is  constitutionally  vested  in 
either  house,  remains  unimpaired.  Giving,  offering  and 
accepting  a  bribe  are  among  the  offences  enumerated,  and 
the  punishment  here  assigned  to  it,  is  a  suspension  of 
political  rights  for  five  years,  or  fine  equal  to  four  times 
the  amount  of  the  bribe,  and  penitentiary  imprisonment 
from  six  to  twelve  months  for  the  person  offering,  and 
forfeiture  of  political  rights,  and  fine  equal  to  five  times 
the  amount  of  the  bribe,  for  him  who  accepts  it.  The 
difference  in  the  punishment  was  calculated  to  suit  the 
probable  situation  of  the  several  offenders,  the  tempter 
being  treated  more  severely  by  the  imprisonment,  than 
him  who  yields  to  it ;  and  the  forfeiture  of  political 
rights  is  denounced,  in  this  case,  instead  of  a  suspension ; 
because,  he  who  has  once  yielded  to  such  a  temptation, 
ought  never  again  to  be  trusted  with  political  power. 
Where  the  value  of  the  bribe  offered  or  accepted  cannot 
be  discovered,  a  standard  rule  is  given  in  all  similar  cases 
for  the  measure  of  the  fine. 

Under  the  head  of  offences  against  the  executive  power, 
we  have  several  highly  injurious  and  immoral  acts  which 
are  not  now  punishable  by  any  of  our  statutes.  Bribery 
is  confined  by  the  law  of  1818,  the  only  act  we  have  on 
the  subject,  to  bribing  or  offering  to  bribe,  a  "judge  or 
other  person  concerned  in  the  administration  of  justice," 
leaving  the  accepting  a  bribe  by  such  judge  or  person 


A 
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SO   employed,  and   the  giving,  offering,  or  receiving  a 
bribe   by  any   other  totally  unprovided   for.     By  this 
chapter,  it  is  extended  to  all  executive  officers,  and  the 
following  offences,  hitherto  unnoticed,  are  added :  doing 
official  acts  before  the  oaths  and  the  security  required  by 
law  are  taken  and  furnished ;  forcible  opposition  to  official 
acts;  corruptly  agreeing  to  make  appointments,  or  do  any 
other  official  act  in  consideration  of  an  advantage  (a)  not 
allowed  by  law,  and  not  being  an  emolument;  extortion, 
which   is   fully   defined ;    receiving   an   emolument    not 
allowed,   or   greater  than  is  allowed  by  law  for  doing 
official   acts ;  committing   any   act   which   is  an  offence 
under  colour  of  office ;  negligent  performance  of  official 
acts,  by  which  injury  is   received  ;  all  these  are  made 
offences,  and  punished  by  penalties  which  are   supposed 
to   be   appropriate   and    commensurate   to   them  ;    and 
articles  are  added  extending  these  penalties  to  deputies, 
to  persons  exercising  the  office,  although  there  may  be 
an  informality  in  their  appointments ;  and  making  prin- 
cipals answerable  for  the  acts  of  the  deputy  when  they 
are  done  with  his  consent.     The  officers  of  corporations 
are  also  included,  as  well  as  those  exercising  private  offices. 
This   is   an   important   title,    and   comprehends   several 
offences,  a  few  only  of  which  will  come  within  the  pur- 
view of  the  existing  statutes,  under  the  loose  description 
of  misdemeanor  in  office. 

First  in  rank  under  the  head  of  offences  affecting  the 
judiciary  power,  are  those  relating  to  judges  and  juries, 
and  of  them  the  most  important  are  those  which  may  be 
committed  by  these  functionaries  themselves.  The  im- 
portance of  these  duties,  the  dreadful  consequences  of 
neglect  or  corruption  in  the  performance  of  them,  has 
attached,  in  all  countries,  a  sanctity  to  the  office  of  judge, 
which  makes  that  a  crime  with  him,  which  would  be  a 
venial  fault  in  another.     In  all  ages,  therefore,  while  the 

(a)  For  the  understandlDg  of  thin  article,  recourse  must  be  had  to  the 
definitions  of  the  words  in  italics. 
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^Xiblic  veneration  has  been  readily  yielded  to  the  upright 

^^c^agistrate,  the  unjust  judge  has  been  the  universal  object 

^"ff  detestation  and  contempt.     The  highest  rewards  have 

c^ot  been  deemed  too  great  for  his  merits,  nor  the  most 

c^Tuel  punishments  too   severe   for  liis  faults.     Heaven 

L^self  must  have  inspired  our  British  ancestors  with  the 

of  separating  the  decision  of  law  from  that  of  fact ; 

or  nothing  could,  with  so  much  effect,  lessen  the  danger 

<3f  corruption.     The  jury,  unapproachable  by  seduction, 

Ibecause  not  called  into  existence  in  time  for  it  to  operate 

^lapon  them  ;  the  judge,  unable  for  the  most  part  to  decide 

^without  their  intervention.     But  although  this  distribu- 

-^ion  leaves  to  neither  the  absolute  power  over  the  life  or 

ibrtune  or  reputation  that  is  put  in  the  law's  jeopardy — 

yet  each  of  them  have  sufficient  to  make  it  necessary  that 

their  integrity  should  be  protected  from  temptation,  and 

their  sense  of  duty  stimulated  by  the  law.     There  are 

some  who  think,  that  with  respect  to  the  judicial  office, 

it  would  be  degraded  by  enactments  which  suppose  the 

possibility  of  its  high  functionaries  being  influenced  by 

such  inducements  as  would  bias  other  men.     Confidence, 

they    argue,    produces   integrity,  suspicion   provokes  to 

guilt ;  leave   the  high  characters  of  your  judges  to  be 

suBtained  by  their  own  sense  of  honour,  and  do  not  fetter 

them  by  any  of  the  degrading  restrictions  and  penalties, 

that  you  devise  to  bind  other  officers. 

These  have  been  the  remarks  suggested  by  men  whose 

opinions  deserve  attention,  on  the  chapter  now  under 

consideration  ;  and  they  were  repeated  so  earnestly  that 

1   yielded  more,  I  think,  to  respect  than  to  conviction, 

and  agreed  to  suppress  the  third  article  of  this  section, 

^hich   prohibits  a  judge   from   receiving  gifts    of   any 

assignable  value,  unless  by  will,  or  from  a  near  relation. 

The  reasons  urged  against  it  have  been  stated.     Those 

which  induced  me,  at  first,  to  introduce  the  clause  shall 

be  given,  that  the  general  assembly  may  judge  of  the 

propriety  of  reinstating  the  article  which  they  will  find 

in  the  first  printed  copies. 
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I  acknowledge  the  force  of  the  maxim^  that  confidence 
in  generous  minds  begets  a  disposition  to  merit  it ;  but 
I   deny  the  propriety  of  its  general  application.      The 
penalties   of   law  are  founded   on  a   supposition^    that, 
without  them,  its  precepts  would  not  be  fulfilled.     Could 
we  count  on  that  generous  disposition  which  the  objec- 
tion supposes,  there  would  be  no  need  of  any  sanction  to 
our  laws.     The  legislator  need  only  point  out  his  will 
and  express  liis  confidence  in  the  integrity  of  those  to 
whom  it  was  directed,  and  the  work  of  legislation  would 
be  done.     But  the  argument  is  not  pressed  so  far ;  it  is 
acknowledged    that   penalties    are   necessary  to    insure 
obedience  in  ordinary  cases ;  but,  it  is  said,  that  judges 
form  an  honourable  exception  ;  restrain  all  the  rest  of 
the  world  by  the  fear  of  punishment — trust  to  the  in- 
tegrity of  the  judge  for  the  performance  of  his  duty. 
What,  will   you  impose  no    restraint,  no  impeachment 
for  corruption,  no  indictment  for  bribery  ?     Yes,  these 
we  will   allow — but   he   must   not   be   restrained    from 
accepting   presents   as    the   testimonials   of    friendship, 
Avhich   are    no   more   than   common   courtesies    of    life. 
Now,  if  you  can  think  it  necessary  to  guard  against  the 
gross  corruption  of  direct  bribery,  why  will  you  permit 
a  practice  which  is  the  most  common  mode  of  effecting 
it  ?     Not   to   speak   of  their   being   made   the   vehicle 
for  the  more  glaring  crimes,  their  favourable  effect  on 
the  mind  of  man  is  evident  to  any  one  who  has  the 
slightest  knowledge  of  the  world.     Received  as  tokens 
of  kindness  at  first,  their  slight  value  excites  no  sus- 
picion ;  they  are  multiplied  ;  theu'  value  is   increased, 
and  the  obligation  goes  on  augmenting  until  it  can  only 
be  discharged  by  a  favourable  decree.     But  the  practice 
ought  to  be  forbidden,  if  it  should  have  no  other  effect 
than  that  of  exciting  suspicion.     If  the  judge  has  been 
in  the  habit  of  receiving  presents  of  game  or   liquors 
from  a  suitor  who  gains  his  cause,  the  loser  will  not  fail 
to  attribute  it  to  the  flavour  of  the  venison  or  the  ex- 
quisite taste  of  the  wine.     Nor  is  the  inhibition  either 
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new,  or  considered  as  derogatory  to  officers  of  the  highest 
trust.  It  is  a  constitutional  provision  that  no  one,  holding 
an  office  of  trust  or  profit  under  the  United  States,  shall 
accept  any  presents  from  a  foreign  power.     If  this  does 
not  degrade  the  ambassador,  why  should  a  similar  one 
degrade  the  judge  ?     Besides,  be  consistent.     You  have 
two  sets  of  judges.     If  those  who  determine  the  fact, 
w^hen  they  are  exhausted  with  hunger  and  fatigue,  receive 
the  slightest  refreshment  from  one  of  the  parties,  you 
dishonour  them  by  setting  aside  their  verdict,  as  being 
corruptly  procured,  and  often  punish  them  for  miscon- 
duct ;  and  yet  you  think  it  degrading  to  the  other  class 
of  judges,  to  prevent  them  receiving  gifts  of  much  greater 
value. 

The  other  acts  that  are  made  punishable  by  this  sec- 
tion are  described  with  precision,  so  as  neither  to  sub- 
ject the  officer  to  vexatious  prosecutions,  nor  to  suflFer  any 
judicial  oppression  or  malfeasance  to  escape  the  animad- 
version of  the  law.  This  was  the  more  necessary,  because, 
by  our  statutes,  although  it  is  a  crime  to  offer  or  give  a 
bribe  to  a  judge,  there  is  no  penalty  denounced  against 
him  for  accepting  it  (a),  unless  it  be  under  the  vague 
denomination  of  misdemeanor  (6) ;  to  understand  which 
we  have  not  even  the  resource  of  a  reference  to  the 
English  law,  for  the  statute  which  creates  the  offence 
was  passed  since  the  year  1805,  and  contains  no  re- 
ference to  that  law ;  and  if  we  had,  the  matter  would 
"not  much  be  mended,  as  we  have  seen  in  former  parts  of 
this  report  (c).  When  a  word  is  used  in  legislation,  that  is 
neither  technical  nor  explained  in  the  law,  it  must  of  course 
be  understood  according  to  the  signification  it  has  in 
common  parlance  ;  but  there  can  be  no  technical  meaning 
affixed  to  this  word,  because  there  is  no  body  of  laws  to 
which  we  are  or  can  be  referred  for  its  explanation.  We 
have  no  common  law,  and  the  statute  refers  to  none, 
therefore  it  must  have  the  same  meaning  here  that  it 

(a)  Act  of  19kh  March  1818,  sect  5. 

(6;  Act  of  7th  Jime  180C,  sect  5.  (c)  Ante,  p.  138. 
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would  in  common  conversation.  What  is  that  ?  Both 
etymology  and  usage  give  the  answer ;  any  misconduct 
whatever.  A  misdemeanour  in  office,  then,  is  any  de- 
meanour that  is  contrary  to  official  duty.  Our  present 
law,  therefore,  is  infinitely  more  strict  than  that  which  is 
offered  as  a  substitute  ;  without  defining  any  particular 
misconduct,  by  a  sweeping  clause  it  makes  the  minutest 
inattention  punishable  by  fine,  imprisonment,  loss  of 
office,  and  incapacity  ever  to  hold  one.  A  rude  or  hasty 
word  to  an  advocate,  a  suitor,  or  a  witness,  is  miscon- 
duct, and  so  is  corruption — both  come  within  the  meaning 
which  etymology  gives  to  misdemeanour.  Should  a 
judge  do  that  for  which  he  would  fine  a  juror,  come  too 
late  into  court — should  he  yawn  or  doze  on  his  bench 
during  the  sixth  hour  of  a  dull  speech,  the  affronted 
orator  would  tax  him  with  misconduct,  and  he  might 
be  vexed,  although  a  jury  probably  might  excuse  him 
for  indulging  so  natural  a  propensity  ;  more  especially 
if  the  speaker  were  one  of  those,  like  Virgil's  priest — 


« 


Spargere  qui  somnos,  manu,  cantuque,  Rolebat" 


Instead,  then,  of  taxing  the  provisions  of  this  chapter 
with  improper  hostility  to  the  judicial  character,  and 
with  imposing  too  great  restraint  upon  the  exercise  of 
its  functions,  it  ought  to  be  considered,  as  it  truly  is, 
a  rehef  from  the  danger  of  an  ambiguous  law,  that 
creates  a  penalty  which  might,  without  departing  from 
the  words  of  the  statute,  be  made  by  malice  or  ignorance 
to  affect  the  fortune,  liberty,  and  reputation  of  a  respect- 
able magistrate,  for  a  trifling  misdemeanor.  In  this 
section  of  the  code,  on  the  contrary,  everything  is  de- 
fined— nothing  made  punishable  but  what  is  injurious, 
and  the  penalties  are  suited  to  the  offence.  In  the 
first  copy  there  was  a  material  omission,  by  which  a 
judge  was  inhibited  from  advising  a  suit,  or  giving 
counsel  relative  to  its  management,  without  making  the 
necessary  exception  of  cases  of  near  relations,  or  any 
other  in  which  he  could  not  sit  as  a  judge.  This  error  is 
corrected. 
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By  this  section  the  necessary  penalties  are  imposed  on 
such  misconduct  of  jurors  as,  by  our  present  law,  is 
either  not  punishable  at  all,  or  is  so  in  a  way  that 
precludes  the  person  accused  from  the  benefit  of  a  trial 
by  jury,  and  the  other  advantages  given  by  law  in  other 
prosecutions. 

As,  by  the  section  thus  reviewed,  judges  and  jurors 
are  restrained  by  penalties  from  acts  contrary  to  their 
duty,  so  in  the  next  they  are  protected  from  all  attempts 
by  bribery,  violence,  or  improper  persuasion,  to  seduce 
or  force  them  from  its  performance ;  and  an  article  gives 
a  precise  rule  on  a  subject  left  very  much  at  discretion 
by  our  present  practice.  I  mean  the  pubUcation  of  pro- 
ceedings in  court  during  the  pendency  of  a  trial.  It  is 
believed,  that  the  provision  will  secure  the  dignity  of 
the  court,  the  rights  of  the  parties,  and  the  liberty  of  the 
press. 

The  second  chapter  of  this  title  is  intended  to  prevent 
the  bribery  of  ministerial  oflScers  of  justice,  and  forcible 
opposition  to  them  in  the  execution  of  their  duties.  The 
laws  which  embrace  those  offences,  did  not  seem  to  be 
sufficiently  descriptive  of  the  acts  which  they  forbid,  and 
are  totally  silent  as  to  a  number  of  circumstances  which 
ought  to  be  explained.  What  are  official  acts ;  what 
forms  the  judicial  orders  must  be  clothed  with  to  make 
opposition  to  them  an  oflence  ;  in  what  cases  and  to  what 
degree  opposition  is  lawful ;  what  degree  of  opposition 
incurs  the  penalty  ;  what  ought  to  be  the  conduct  of  the 
officer  in  the  performance  of  his  duty,  so  as  to  entitle  him 
to  the  protection  of  the  law,  or  to  make  him  forfeit  it ; 
are  deficiencies  in  the  present  law,  which  are  supplied  by 
that  which  is  offered. 

Connected  with  this  is  the  chapter  on  Rescue,  to  which 
nearly  the  same  observations  apply,  with  this  additional 
reason  for  the  amendment  of  the  present  law — that 
although  it  punishes  the  rescue  of  a  person  committed 
for,  or  convicted  of,  any  other  than  a  capital  offence,  yet 
a  rescue  for  this  last  offence  is  only  made  punishable 
where  the  person  rescued  is  indicted  or  convicted ;  but 
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leaves  the  case  of  his  rescue  after  commitment,  but  before 
he  is  indicted,  wholly  unprovdded  for  (a).     This  error  is  . 
corrected,  and  other  provisions  added,  to  make  the  law  - 
explicit  and  equal   in  its  operation.      In  order  to  effect*; 
this  latter  object,  the  punishment,  with  some   modifica — 
tions  to  adapt  it  to  particular  cases,  is  one-half  of  that  U^ 
which  the  party  rescued  would  have  been  liable  had  h^ 
been  convicted  of  the  offence  for  which  he  was  in  custody, 
and  a  certain  fine  and  imprisonment  if  he  were   confined 
on  a  civil  suit. 

Escape  and  breach  of  prison,  are  offences  analogous  to 
that  of  rescue.  Adopting  the  principle  of  the  English 
law,  this  offence,  if  committed  without  violence,  is 
punished  by  a  light  fine  and  imprisonment.  By  our 
present  law  it  is  not  provided  against  at  all.  If  com- 
mitted with  violence,  it  incurs  the  punishment,  and  comes 
under  the  description  of  a  forcible  opposition  to  the 
officers  of  justice.  If  the  escape  is  aided,  or  voluntarily 
permitted,  by  the  person  having  charge  of  the  accused, 
he  incurs  one  half  the  punishment  which  might  have  been 
inflicted  for  the  offence  with  which  the  accused  was 
charged.  The  English  law  makes  the  punishment  of  the 
officer  depend,  in  a  great  measure,  on  the  conviction  of 
the  person  escaping ;  for  if  such  conviction  take  place,  he 
suffers  the  same  punishment  with  the  dehnquent ;  if  he 
be  acquitted  or  not  taken,  the  keeper  only  suffers  fine 
and  imprisonment  as  for  a  misdemeanor.  This  rule,  it 
was  thought,  would,  in  many  cases,  defeat  the  ends  ot 
justice.  The  risk  of  fine  and  imprisonment  was  not 
thought  sufficient  counterpoise  to  the  bribes  that  might 
be  offered  by  wealthy  delinquenta  The  punishment 
assigned  to  this  offence  by  the  code,  bears  a  proportion  to 
the  crime  for  which  the  person  escaping  was  committed, 
because  the  injury  to  the  community  is  greater  in  propor- 
tion to  the  magnitude  of  crime,  and  the  temptation 
offered  always  increases  in  the  same  proportion,  and  it  is 
incurred  whether  the  party  originally  accused  be  acquitted 

(a)  Act  4th  May  1805,  section  36,  as  given  in  Martin's  Digest,  2d 
vol.  240. 
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or  be  never  retaken  ;  neither  of  which  circumstances  can 
lessen  the  guilt  of  the  keeper.  And  allowing  either  to 
operate  in  his  favour,  would  evidently  make  it  his  interest 
that  justice  should  be  avoided,  either  by  effectual  flight, 
or  by  the  suppression  of  testimony  necessary  for  con  vie - 
tion«  If  the  escape  be  voluntary,  the  punishment  is  one 
half  of  that  incurred  by  the  crime  charged  on  the  prisoner ; 
if  negligent  only,  it  is  one  quarter. 

It  is  somewhat  singular  that  an  offence  of  this  import- 
ance, so  deeply  affecting  the  administration  of  justice, 
should  not  be  provided  against  by  our  laws,  otherwise 
than  under  the  loose  head  of  misdemeanor  in  office, 
which  can  only  apply  to  civil  officers ;  but  if  the  crime  be 
committed  by  a  sentinel  set  to  guard  the  prisoner,  or  by 
a  person  having  no  office  at  all,  it  is  unprovided  against 

To  break  or  attempt  to  break  prison  by  the  prisoner, 
legally  imprisoned,  when  accompanied  by  violence,  incurs 
the  punishment  of  from  six  months  in  close  custody  to 
two  years.  Breach  of  prison  for  the  purpose  of  rescuing 
another,  is  punishable  by  penitentiary  imprisonment  from 
two  to  five  years;  and  this  does  not  depend  on  the 
legality  of  the  imprisonment,  as  it  does  in  the  case  of  the 
prisoner  himself  A  lesser  punishment  is  denounced 
against  furnishing  a  prisoner  with  the  means  of  making 
his  escape,  whether  it  be  effected  or  not. 

The  seventh  chapter  of  this  title  adapts,  to  the  officers 
of  justice,  all  offences  described  in  the  chapters  relating  to 
offences  committed  by  executive  officers. 

The  important  duties  attached  to  the  profession  of  the 
law,  have,  in  all  nations  where  the  law  was  a  science, 
g^ven  its  members  the  greatest  influence,  and  sometimes 
made  thein  obnoxious  to  the  most  unworthy  suspicions. 
Deemed  worthy  to  be  trusted  with  the  defence  of  the 
property,  reputation,  liberty  and  life  of  othei-s  ;  they  were 
yet  subjected  to  have  their  ow^n  reputation  blasted,  their 
only  means  of  subsistence  forfeited,  and,  if  not  their  lives, 
all  that  makes  life  desirable  taken  from  them,  for  offences 
of  all  others  the  worst  defined,  by  a  summary  process,  in 
which  the  party  injured  was  the  prosecutor  and  the  judge, 
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and  his  sentence  was  without  appeal.  There  was,  indeed, 
a  corrective  in  the  pubhcity  of  judicial  proceedings,  and 
the  consequent  force  of  public  opinion,  which  prevented 
any  great  abuse  of  this  dreadftil  power ;  but  this  was  too 
uncertain  a  tenure  by  which  to  hold  reputation  or  pro- 
perty. Public  opinion,  in  its  sound  state,  might  protect, 
but  when  disordered  by  the  madness  of  party  or  prejudice, 
would  but  stimulate  oppression.  Such  a  state  of  things 
was  so  little  in  unison  with  the  spirit  of  our  institutions, 
and  indeed  with  the  letter  of  our  constitution,  that  it  at 
length  attracted  legislative  attention  ;  and  the  members 
of  an  honourable  profession  were,  by  a  law  passed  in  the 
year  1823,  placed  on  a  footing  with  other  citizens.  The 
benefit  of  a  trial  by  jury  was  in  all  cases,  except  that  of 
contempts  in  open  court,  extended  to  them  ;  and  some 
definition  was  given  to  certain  offences  which  they  were 
supposed  to  be  most  liable  to  commit.  This  law  I  have 
made  the  basis  of  the  articles  of  the  ninth  chapter  of  the 
title  we  have  now  under  review,  but  the  list  of  offences 
is  extended ;  they  are  more  accurately  defined ;  and 
while  the  object  has  been  to  protect  the  honourable 
members  of  the  profession,  a  proper  increase  of  punish- 
ment has  been  denounced  against  those  who  may  disgrace 
it  by  their  cupidity  or  chicane. 

A  short  chapter  embraces  the  case  of  those  who  may 
falsely  personate  an  officer  of  justice,  or  a  suitor,  or  bail, 
or  any  other  person.  This  was  provided  for  by  our 
statute,  and  also  the  case  of  a  false  personification  for 
putting  in  bail  or  confessing  a  judgment. 

Perjury  is  one  of  the  offences  which  not  only  affects 
the  administration  of  justice,  but  all  the  other  operations 
of  government  in  its  various  departments.  By  the 
English  law  this  crime  could  only  be  committed  by  false 
swearing  in  some  judicial  proceeding.  Our  statute  of 
1S05  wisely  extends  it  to  all  cases  in  which  depositions 
or  aflBdavits  are  taken  pursuant  to  the  laws  of  the  terri- 
tory. Doubts  might  arise,  under  this  statute,  whether 
affidavits  or  depositions,  taken  under  laws  made  subse* 
quent   to   that   statute,  were    included  in  it,  and,  also. 
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whether  the  affidavits  and  depositions  intended  were  not 
exclusively  such  as  were  taken  as  evidence  in  a  judicial 
proceeding.  The  code,  by  covering  a  broader  ground, 
puts  an  end  to  those  doubts.  It  defines  the  crime  to  be 
"  a  falsehood  asserted  verbally  or  in  writing,  deliberately 
and  wilfully,  relating  to  something  present  or  past,  under 
the  sanction  of  an  oath,  or  such  other  affirmation  as  is  or 
may  be  by  law  made  equivalent  to  an  oath,  legally 
administered  under  circumstances  in  wliich  an  oath  or 
affirmation  is  required  by  law,  or  is  necessary  for  the 
prosecution  or  defence  of  private  right,  or  for  the  ends  of 
public  justice."  This  definition  includes  all  testimony 
and  judicial  oaths  whatsoever,  whether  oral  or  written ; 
and  it  further  extends  the  provisions  of  our  statute  so 
as  clearly  to  embrace  all  other  oaths  which  are  required 
by  law  to  attest  the  truth  of  any  fact,  such  as  declara- 
tions under  the  quarantine  laws,  and  the  like.  In  all  of 
which  cases  the  moral  evil  and  the  injury  to  the  commu- 
nity may  be  as  great  as  if  the  perjury  were  committed  in 
a  court  of  justice ;  yet  a  deliberate  falsehood,  asserted 
under  oath,  according  to  our  present  laws,  would  not  be 
punishable  at  all,  except  it  were  connected  with  a  judicial 
proceeding  ;  unless  special  provision  to  that  effect  should 
be  made  in  the  law  requiring  the  oath,  which  is  fre- 
quently neglected  where  it  is  necessary,  and  for  want  of 
a  general  provision,  such  as  the  code  contains,  unneces- 
sarily increases  the  length  of  our  laws  where  it  is  not 
neglected.  The  definition  excludes  the  breach  of  pro- 
missory oaths,  such  as  oaths  of  office,  from  the  guilt  of 
peijury ;  because  there  the  offence  is  not  one  that  exists 
in  taking  the  oath,  which  may  be  done  with  the  sincerest 
intentions  of  keeping  it,  but  in  some  act  done  subse- 
quently, which  may  be  inconsistent  with  it.  If  that  act 
be  sufficiently  injurious  to  call  for  the  animadversion  of 
the  law,  it  will  be  found  to  have  been  provided  against 
under  its  proper  head ;  if  it  be  not,  it  is  contrary  to  the 
principle  of  this  code  to  punish  it,  however  unconscien- 
tious it  may  be.  For  we  cannot  too  often  repeat,  that 
the  endeavour  has  been  to  place  no  acts  in  the  rank  of 
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offences,  but  such  as  were  injurious,  and  were  done  either 
with  a  design  to  injure,  or  with  an  inattention  to  the 
rights  of  others,  that  is  nearly  as  reprehensible. 

This  chapter  punishes,  under  the  appellation  of  false 
swearing,  all  deliberate  falsehoods,  asserted  in  voluntary 
affidavits,  not  taken  in  the  course  of  judicial  proceeding, 
nor  required  by  law,  but  yet  made  the  engines  of  detrac- 
tion and  other  miscliiefs;  for  which  it  is  deplored  by 
writers  on  English  law  that  it  affords  no  remedy.  The 
punishment  of  this  last  offence  is,  of  course,  lighter  than 
the  former ;  but  the  prevalence  of  the  evil  seemed  to 
require  that  it  should  be  repressed  by  a  penalty,  and  the 
nature  of  the  crime  suggested  the  further  pi'ovision  that 
a  conviction  for  this  offence  might  be  given  in  evidence 
against  the  credit  of  the  party,  in  any  case  in  which  he 
might  be  sworn  as  a  witness. 

On  this  head  of  perjury,  too  close  an  adherence  to  the 
English  law  led  me  to  insert  an  article,  which  further 
reflection  has  induced  me  to  wish  may  be  erased.  It  is 
the  second  of  the  chapter,  which  provides  for  a  case  that 
will  probably  never  happen,  and  can  cause  no  injury  if  it 
should — ^the  case  of  a  witness  swearing  to  a  fact  tiiat  is 
true,  although  at  the  time  he  believes  it  to  be  false. 

The  suborner  to  perjury  is  made  Uable  to  the  same 
punishment  with*  the  principal  offender.  In  this  the  code 
agrees  with  the  present  law;  and  it  adopts  the  same 
measure  with  respect  to  false  swearing.  It  also  adds 
a  lighter  penalty  on  him  who  makes  an  ineffectual 
attempt  to  procure  the  commission  of  either  of  these 
offences. 

The  provisions  of  the  eleventh  chapter  have  excited 
much  attention,  and  given  rise  to  some  severe  strictures ; 
on  the  work,  as  tending  to  deprive  courts  of  justice  of 
their  only  means  of  self-defence  ;  on  the  reporter,  as 
being  actuated  by  a  spirit  of  hostihty  to  the  judiciary. 
The  general  assembly,  I  know,  will  listen  without  pre- 
judice to  my  argument  on  the  first,  charge,  and  I  hope 
will  excuse  me  if  I  add  a  word  or  two  on  the  second. 

The  power  of  punishing  for  contempts,  in  the  extent 
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J^  Which  it  has  been  carried,  it  is  believed  has  never 
T^^xi  justified  by  the  plea  of  necessity.     Its  repugnance 
.     ^1  the   fundamental  principles  which  secure  private 
^lits  in  the  administration  of  justice  is  so  apparent,  that 
7^  other  argument  can  possibly  be  used.     The  offence  is 
*  *^^  showing  a  contempt  for  the  court.     Of  all  the  words 
^^    the  language,  this  is,  perhaps,   the  most  indefinite. 
"^^Verything  that  can,  by  any  process  of  reasoning,  be 
^^iisidered  as  a  disrespect  to  the  court,  is  a  contempt, 
"^lackstone   enumerates   seven   different  species  of  con- 
sequential, as  contradistinguished  from  direct  contempts ; 
^ach  of  them  comprehending  a  countless  number  of  dif- 
"ferent  acts  as  distinct  from  each  other  in  their  nature,  as 
all  of  them  are  from  contempt,  according  to  its  strict  defi- 
nition.     For  instance,   the    second   division   of   conse- 
quential  contempts   comprehends    those    committed  by 
dieriffs,   bailiffs,    and    other   officers    of   the   court,   by 
deceiving  the  parties,  by  acts  of  oppression,  by  culpable 
neglect  of  duty,  &c.     In  short,  there  is  nothing — from 
an  indecorous  gesture  or  a  rude,  hasty  word,  up  to  the 
most  violent  opposition  to  legal  authority — that  cannot 
be  brought  within  the  purview  of  the  law  of  contempts. 
Printing  a  false  account  of  the  proceedings  of  a  court,  or 
a  true  account  while  the  suit  is  pending,  without  permis- 
sion, as  well  as  speaking  or  writing  contemptuously  of 
the  court ;  treating  a  piece  of  paper,  under  its  seal,  with 
disrespect ;  and,  to  sum  up  all  in  the  words  of  the  apo- 
logist of  the  law  of  England,  anything  that  shows  a  gross 
Vrant  of  regard  and  respect. 

Now  I  put  it  to  those  who  contend  that  this  power 
ought  to  be  vested  in  courts,  I  put  it  to  them  to  say, 
^hat  is  the  conduct  that  will  secure  a  man  against  its 
exercise  in  the  hands  of  a  vain  or  vindictive  judge  ?  "A 
want  of  regard  and  respect !"  Regard  and  respect  cannot 
be  commanded  but  by  moral  conduct,  and  not  always  by 
that.  The  most  correct  conduct  will  not  always  secure 
it ;  the  feeling  is  involimtary,  and  cannot  be  punished. 
But  you  must  not  show  that  you  want  it ;  it  is  the 
demonstration  that  is  culpable.     But  how  shall  I  avoid 
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showing  it  ?  When,  in  my  own  defence,  or  in  the 
prosecution  of  my  right,  I  differ  from  the  judge,  and 
show  that  the  opinion  he  has  given  is  absurd,  certainly 
I  treat  him  with  very  Httle  regard  or  respect.  I  can  feel 
none  for  a  man  who,  by  some  miserable  sophistry,  de- 
prives me  of  my  right ;  and  if  I  expose  it  to  the  world, 
I  show  my  want  of  respect ;  but  a  want  of  respect  is  a 
contempt.  I  am,  therefore,  liable  to  be  punished  for 
defending  my  right  in  the  only  way  that  justice  requires 
it  should  be  defended.  Oh  1  say  the  advocates  of  this 
tyrannical  power,  you  must  distinguish  ;  attack  the  argu- 
ment of  the  judge  as  much  as  you  please,  but  say 
nothing  disrespectful  of  the  court.  But  what  Jesuit  will 
teach  me  how  I  may  tell  a  court  that  it  has  decided 
against  the  plainest  principles  of  law,  without  showing 
that  I  think  they  have  been  ignorant,  careless,  preju- 
diced, or  worse  ?  When  I  know  that,  by  reason  of  either 
of  these  faults,  they  are  about  to  deprive  me  of  my  for- 
tune or  my  life,  can  I  feel  regard  or  respect  ?  When  I 
state  the  reasons  by  which  I  demonstrate  it,  do  I  not — 
clothe  it  in  what  language  I  will — do  I  not  make  that 
want  of  regard  manifest  ?  And  is  not  this,  according  to 
the  very  terms  used  by  the  author  I  have  quoted,  a  con- 
tempt ?  It  is  amusing  to  observe  the  expedients  wliich 
have  been  resorted  to,  to  reconcile  things  that  are  irre- 
concilable ;  great  respect  for  the  judge  and  contempt  for 
his  opinion  ;  professions  of  the  highest  veneration  and 
regard,  cotipled  with  allegations  that  show  the  speaker  can 
feel  neither ;  introducing,  among  other  evils,  a  fawning, 
hypocritical  cant,  equally  unworthy  of  the  suitors  and  the 
judges. 

An  offence  so  ill  defined,  so  liable  to  be  imputed, 
embracing  such  a  variety  of  dissimilar  acts,  would  be 
dangerous  and  oppressive  in  the  extreme,  were  it  to  be 
prosecuted  according  to  the  ordinary  forms  of  law ;  but  all 
these  are  disregarded  ;  none  of  them  are  preserved,  and 
the  plainest  letter  of  the  constitution  is  violated  in  its 
most  sacred  provisiona  It  declares  that,  "  in  all  criminal 
prosecutions,  the  accused  shall  have  the  right  of  meeting 
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the  witnesses  face  to  face,  nor  shall  he  be  compelled  to 
give  evidence  against  himself."  Yet  process  of  attach- 
ment for  contempt  issues  on  an  affidavit,  and  when  the 
defendant  is  brought  in,  it  is  not  to  meet  his  accuser 
face  to  face,  but,  in  direct  defiance  of  the  constitution,  to 
"grive  evidence  against  himself"  if  he  be  guilty,  under 
the  penalty  of  being  punished  for  a  "  high  (a)  and  re- 

(a)  4  BL  287.     The  mode  of  proceeding  by  attachment  and  interro- 
gatories  is  adopted  in  our  courts — 1  Martin,  Territory  v.  Thurry — Same 
V.  Nugent.     In  10  Mart.  123,  De  Armas's  case,  the  court  punished  for 
an  indecorous  expression  by  suspension  for  a  year ;  and  this  case  expressly 
supports  the  argument  I  have  used  in  the  first  part  of  this  report,  that 
the  Spanish  penal  la^s  are  unrepealed,  unless  they  are  inconsistent  with 
some  statute  of  the  state.    In  this  case,  several  points  are  decided.     First, 
that  the  law  of  Spain  giving  authority  to  the  court,  when  a  lawyer 
is  *'  arrogant  ...  or  is  of  ill  fame,  or  is  tedious ^  contradictory,  or  speaks 
too  mucky  or  any  other  like  crime,"  is  in  force,  for  it  is  expressly  relied  * 
on  as  justifying  the  court  for  suspending  the  defendant  from  practice* 
Secondly,  it  is  decided  that  this  law  is  a  penal  law.     Judge  Martin  says, 
*'  the  Spanish  law,  which  thus  forbids  the  judge  to  suffer  any  contempt 
of  his  authority,  is  a  penal  one,  for  it  cannot  be  carried  into  effect  without 
inflicting  some  penalty."     Thirdly,  the  full  ground  I  have  supposed  the        , 
doctrine  of  contempt  to  occupy,  is  relied  upon  as  law,  for  the  same  judge 
adds,  ''  and  a  lawyer  guilty  towards  the  court  of  any  contemptuous  action^ 
expression,  or  gesture^^  may  be  instantly  punished,  by  suspension  at  hasty 
Fourthly,  the  important  point  I  argued  for,  that  the  laws  of  Spain  are 
not  repealed,  unless  there  is  a  perfect  incongruity  or  an  absolute  repeal^ 
is  declared  to  be  law,  supported  by  at  least  a  dozen  authorities.     Nay, 
this  case  goes  fui-ther  than  I  thought  it  necessary  to  go,  and  preserves  the 
Spanish  law,  even  where  the  legislature  have  made  a  statute  on  the  same 
subject ;  for  the  defendant  was  punished  for  a  contempt  by  suspension 
for  a  year,  although  the  legislature  had  declared  that  contempts  should 
be  punished  by  fine  and  imprisonment,  because,  says  the  same  judge  f, 
"  there  are  no  negative  words,  and  the  substance  of  the  new  act  may  well 
stand  with  that  of  the  Partidas :  the  two  provisions  are  not  contmdictory, 
and  may  fairly  exist  together."     And  he  strengthens  this  reasoning  by 
the  authority  of  the  superior  court,  1   Mart.   129.     Judge  Matthew's 
opinion  coincided  with  that  of  the  other  judge  J ;  and  he  states  the  rules 
of  repeal  in  so  clear  and  methodical  a  manner,  that  if  the  book  containing 
this  report  had  then  been  within  my  reach,  I  should  have  adopted  his 
reasoning  instead  of  my  own  when  I  treated  of  this  part  of  the  subject ; 
but  although  I  recollected  the  case,  I  did  not  choose  to  quote  it  from 
memory. 

♦  10  Mai-tin's  Rep.  101.  t  Ibid.  1G9.  %  lb.  172. 
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peated  contempt."  The  punishment,  by  our  statutes,  is 
limited  to  fine  of  fifty  dollars  and  ten  days'  imprison- 
ment ;  but  from  the  case  cited  in  the  note,  it  appears 
that  the  Spanish  laws  are  still  in  force,  unless  there  is  an 
express  repeal  or  incongruity  between  them  and  our 
statutes.  With  respect  to  counsellors  and  attorneys, 
there  is  such  express  repeal,  but  in  no  other  cases  (a). 
Now,  in  the  variety  of  offences  created  by  the  Spanish 
statutes,  many  relate  to  the  courts  and  judges,  and  to 
their  officers  and  process ;  all  these,  by  the  sweeping 
definition  of  contempts,  may  be  properly  considered  as 
such ;  and  as  the  Spanish  law  has  been  decided  not  to 
be  repealed  by  our  law  of  contempts,  the  aggravated 
punishment  may,  in  those  cases,  be  inflicted  as  it  was  in 
the  one  referred  to  in  the  note.  But  without  this,  if  the 
punishment  is  confined  to  that  directed  by  our  statute- 
Is  that  nothing  ?  Is  it  nothing  to  be  deprived  of  liberty 
for  ten  days,  without  conviction — ^without  jury  ?  Is  it 
nothing  to  be  forced  to  give  evidence  against  yourself  1 
The  magnitude  of  the  punishment  is  comparatively  of 
little  moment.  It  is  the  principle  that  is  dangerous.  A 
free  citizen  ought  never  to  hold  his  liberty,  even  for  an 
hour,  or  the  slightest  portion  of  his  property,  at  the  will 
of  any  magistrate.  But  those  I  have  noticed  are  not 
the  worst  features  of  this  species  of  punishment.  Vague 
and  uncertain  as  is  the  definition  of  the  offence,  yet  if 
impartial  persons  were  appointed  to  decide,  whether  any 
given  word,  look,  or  gesture  was  contemptuous,  there 
would  be  some  security  (a  slight  one,  I  grant)  against 
oppression ;  but,  as  if  it  were  to  make  this  example  one 
in  which  every  principle  of  correct  procedure  was  to  be 
violated,  the  person  offended  is  constituted  the  only  judge 
— the  judge  without  appeal ;  and  lest  his  resentment 
should  have  time  to  cool,  he  is  armed  with  the  power  of 
summary  process — and  if  he  want  evidence,  he  may  force 
the  defendant  to  produce  it.  Let  it  not  be  said,  as  it 
sometimes  is,  that  this  is  an  advantage ;  that  the  defend* 

(a)  Act  27th  March  1823. 
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ant  may,  by  his  answers  to  the  interrogatories,  exonerate 
himself.  Not  so.  In  the  ease  of  contemptuous  words 
(and  I  see  no  reason  why  it  sliould  not  extend  to  acts 
also),  if  he  admit  the  speaking  or  the  writing,  the  court 
have  the  right  to  judge  of  the  intent  as  manifested  by  the 
words ;  and  although  the  party  should  deny  any  disre- 
spectful intent  in  the  most  unequivocal  terms,  the  court 
may  declare  that  the  answer  is  false,  and  proceed  to 
impose  the  punishment  (a)  ;  and  this  power  is  given,  too> 
in  the  very  cases  where  it  ought  to  be  withheld.  If  it 
were  confined  to  cases  of  actual  injury,  not  only  would 
the  offence  be  more  susceptible  of  proof — not  only  would 
there  be  a  corrective  in  pubhc  opinion,  which  could  be 
fixed  upon  the  question,  whether  the  injurious  act  had 
been  committed  or  not ;  but  the  passions  even  of  tho 
party  injured,  if  he  were  constituted  the  judge,  would  be 
less  liable  to  be  roused.  It  is  a  trite,  and  therefore,  pro- 
bably, a  true  observation,  that  men  forgive  injuries  much 
sooner  than  insults.  Judges  (although  by  vesting  them 
with  this  power  we  treat  them  as  angels)  are  men  ;  their 
passions  will  be  more  readily  roused  by  real  or  fancied 
insults  than  they  would  be  by  injuries,  and  nothing  can  be 
more  at  war  with  justice  than  passion.  Another  evil — 
there  is  no  end  to  them — is,  that  from  the  nature  of  the 
crime,  its  existence  must  depend  on  the  temper  of  the 
judge  who  happens  to  preside.  Words  which  a  man  of  a 
cool  and  considerate  disposition  would  pass  over  without 
notice,  might  trouble  the  serenity  of  another  more  sus* 
ceptible  in  his  feeling  or  irritable  by  his  nature.  There 
is  no  measure  for  the  offence,  but  the  ever  variable  ono 
of  the  human  mind.  The  judge  carries  the  standard  in 
his  own  breast ;  and  if,  by  close  observation,  you  have 
discovered  its  probable  dimensions,  your  work  is  but 
begun,  for  every  succeeding  magistrate  haa  his  own  scale 

(a)  1  Mart,  Nugent's  case.  It  is  true,  the  words  used  tbere,  could 
not  be  reconciled  to  the  declaration  that  no  disrespect  was  intended ;  but 
if  this  case  was  correctly  decided  (and  there  is  no  reason  to  doubt  it),  the 
court  have  the  right,  in  all  cases,  to  judge  between  the  answer  to  the 
interrogatories  and  the  words  used. 
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for  the  weight  of  an  offence,  his  own  measure  for  the 
extent  of  the  punishment. 

I  do  but  waste  the  time  of  the  honourable  body  I 
address,  in  showing  the  dangerous  nature  of  this  unde- 
fined power;  for  its  apologists  cannot  hide  its  hideous 
features.    Blackstone  acknowledges  that  it  "  is  not  agree- 
able to  the  genius  of  the  common  law  in  any  other  instance;" 
but  he  does  not  attempt  to  justify  it  even  from  necessity, 
and  contents  himself  with  showing  that  it  is  of  *'high 
antiquity,  and  by  immemorial  usage  has  become  the  law 
of  the  land ;"  that  is  to  say,  that  it  is  common  law,  and  as 
that  is  the  perfection  of  human  reason,  that  it  must  be 
good.     But  here,  where  we  are  not  satisfied  in  general 
with  this  reasoning,  as  summaiy  as  the  process  it  is  used 
to  defend — here,  and  on  this  occasion,  when  we  are  in- 
quiring, not  what  is,  but  what  ought  to  be  law — here 
some  other  argument  must  be  used  to  show  that  we  ought 
to  adopt  or  continue  this  oppressive  absurdity  :  and  that 
argument  is  found  in  a  single  word — necessity.     In  the 
present  improved  state  of  human  intellect,  people  do  not 
so  readily  submit  to  the  force  of  this  word  as  they  for- 
merly did.     They  inquire — they  investigate,  and  in  more 
instances  than  one,  the  result  has  been,  that  attributes 
before  deemed  necessary  for  the  exercise  of  legal  power, 
were  found  to  be  only  engines  for  its  abuse.     Not  one  of 
the  oppressive  prerogatives  of  which  the  crown  has  been 
successively  stripped,   in  England,  but  was  in  its  day, 
defended  on  the  plea  of  necessity.     Not  one  of  the  at- 
tempts to  destroy  them,  but  was  deemed  a  hazardous 
innovation.     Let  us  examine  whether  this  power  does  not 
partake  of  the  same  nature. 

A  recurrence  to  the  gieat  principle  of  self-defence, 
which  we  have  in  a  former  part  of  this  report  developed, 
will  serve  to  show  with  some  certainty,  as  it  is  thought, 
to  what  extent  this  power  is  necessaiy  or  proper.  Society 
has,  if  our  reasoning  be  correct,  the  right  of  self-defence. 
Every  department  created  by  that  society  for  its  govern- 
ment— every  individual  composing  that  society,  has  the 
same  right,  defined  to  mean  the  right  of  defending  exist- 
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ence,  and  tlie  operations  necessary  to  existence.     But 
society,  as  the  superintending  power,  must  have,  for  the 
purpose  of  securing  these  and  all  other  rights  belonging 
to  departments  and  to  individuals,  the  further  power  to 
punish.     Society  alone  has  this  right.     Try  the  law  of 
contempts  by  this  simple  rule.     Courts  of  law  are  the 
organs  of  one  of  the  departments  of  society,  and,  to  avoid 
confusion,  we  will  select  for  our  example  courts  of  ex- 
clusively civil  jurisdiction  ;  such  courts  have  the  right  to 
defend  their  own  existence,  and  to  repress  every  thing 
that  interferes  immediately  with  the  exercise  of  their 
legal  powers.     They  have  tliis  right,  as  a  legitimate  part 
of  society,  by  the  principles  of  natural  law ;  and  if  it  be 
curtailed  by  any  constitutional  provision,  it  is  a  great  de- 
fect, because  self-preservation   very  frequently  requires 
immediate  efforts  that  would  make  an  apphcation  to  any 
other  power  ineffectual.     Eveiy  thing,  then,  that  is  ne- 
cessary and  proper  to  defend  its  existence,  and  secure  the 
free  performance  of  its  functions,  can  with  no  greater 
propriety  be  denied  to  a  court  than  there  would  be  in 
forbidding  an  individual  to  defend  his  life  against  the 
attack  of  an  assassin.     But  neither  the  court  nor  the 
individual  have  necessarily  the   right  to  punish,  either 
after  the  attempt  has  been  repelled  or  after  it  has  been 
carried  into  execution.     That  is  the  duty  and  the  right 
exclusively  vested  in  the  whole  society.     An  individual 
has  the  right  to  defend  himself  against  an  attack  upon 
his  liberty  or  life  ;  but  after  he  has  successfully  resisted 
it,  he  has  no  right  to   punish ;  yet  liberty  and  life  are 
considered    as    sufficiently    protected    by  this    limited 
power.     Courts  of  justice  have  the  same  right  to  repel 
all   attempts   to    inten-upt    the    performance    of   their 
fimctions.     They  are  incorporeal  beings,  whose  existence 
is  only  in  the  performance  of  their  functions — that  is 
their  life — that  is  their  liberty.     They  are,  or  ought  to 
be,  armed  with  every  power  necessary  to  defend  them. 
Noise,  interruptions,  violence  of  every  kind,  must  be  re- 
pressed ;  obedience  to  all  lawful  orders  which  are  neces- 
sary for  the   performance   of  their  functions,   must  be 
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enforced.     Thus  far  the  law  of  self-defence  goes,  but  no 
further.      Is   the   violence   over — has    the    interruption 
ceased — is  the  intruder  removed — has  the  order,  which 
was  disobeyed,  been  complied  with  ? — here  the  power  of 
the  incorporeal  being,  as  well  as  that  of  the  individual  in 
the  analogous  case,  ceases,  and  the  duty  of  the  sovereign 
power  begins.     That  alone  must  punish — that  alone  can 
define  offences  and  fix  the  penalty  for  conunitting  them. 
An  infringement  of  the  legal  rights  of  a  court  of  j  ustice 
is  an  offence,  and  that  government  is  radically  defective 
which  places  the  power  to  punish  it  in  the  hands  of  the 
offended  party.     Here,  then,  we  find  the  limit  of  that 
necessity,  which  is  so  mucli  insisted  on  and  so  little  under-, 
stood.     There  is  a  necessity  that  courts  should  have  the 
power  of  removing  interruptions   to  their  proceedings, 
because,  unless  they  can  perform  their  functions  they 
cannot  exist,  but  there  is  none  that  they  should  have  the 
power  to  punish  those  interruptions ;  the  laws  must  do 
that,  by  the  instrumentality  of  the  courts,  but  in  tho  form 
prescribed  by  law. 

If  the  argument  has  been  as  clearly  expressed  as  its 
force  is  felt,  it  must  be  convincing  to  show — that  all 
those  offences  distinguished  by  the  name  of  contempts 
ought  to  be  banished  from  our  penal  law,  which  they 
disfigure  by  the  grossest  departure  from  principle  ;  that 
courts  ought  to  be  empowered  to  remove  all  obstructions 
to  their  proceedings  ;  that  all  such  acts,  as  well  as  those 
tending  to  interrupt  the  course  of  judicial  proceeding, 
to  taint  its  purity,  or  even  to  bring  it  into  disrepute, 
should  be  punished  only  by  the  due  course  of  law;  and 
that  proper  punishments,  inflicted  by  tho  regular  opera- 
tion of  law,  will  deter  from  these  acts  much  more  effec- 
tually than  the  irregular  agency  of  the  offended  party, 
who  sometimes,  from  delicacy,  will  abstain  from  enforcing 
the  penalty  of  the  law — sometimes,  from  the  indulgence 
of  passion,  will  exceed  it. 

It  is  on  these  principles  that  this  part  of  the  code  has 
been  framed.  It  vests  ample  powers  of  repression  in  the 
court.     They  may  remove   every  interruption  to  their 
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proceedings  ;  they  may  enforce  prompt  obedience  to 
their  orders ;  they  may,  if  simple  removal  is  not  found 
sufficient,  restrain  by  imprisonment ;  and,  after  this,  a 
regular  trial  and  punishment  follows  for  the  offence. 
Here  is  no  angry  altercation.  All  is  done  with  the 
composure  necessary  to  the  dignity  of  justice.  The 
judge  is  not  the  accuser ;  the  accuser  is  not  the  judge. 
All  that  class  of  offences,  too,  which  consist  in  insulting 
expressions,  are  provided  for.  But  here,  again,  an  im- 
partial jury  decide,  as  well  on  the  nature  of  the  words, 
as  on  the  intent  with  which  they  were  used.  The  judge 
cannot  improperly  indulge  his  feelings,  or  restrain  them, 
to  the  injury  of  pubUc  justice ;  and  the  offender  against 
laws  for  preserving  the  order  and  dignity  of  the  judiciary 
is  liable  to  the  same  penalties,  entitled  to  the  same  rights, 
and  judged  by  the  same  laws,  that  apply  to  other  offenders. 

This  chapter,  then,  far  from  derogating  from  the 
respect  due  to  the  judiciary,  is  calculated,  in  all  its 
provisions,  to  enforce  it ;  and  the  insinuation,  that  its 
author  could  be  actuated  by  any  hostihty  to  that  depart- 
ment, is  not  only  groundless,  but  absurd.  If,  indeed,  it 
is  hostility  to  a  department  of  government  to  desire  that 
none  but  its  proper  powers  should  be  vested  in  it  by  law, 
or,  still  less,  should  be  exercised  without  law ;  if  it  be 
hostility  to  the  judiciary  to  divest  them  of  the  odious 
accumulation  of  the  offices  of  judge,  party,  legislator  and 
accuser  in  the  same  person  ;  to  protect  their  functions  in 
their  exercise,  and  punish  all  attempts  to  interrupt  them ; 
then  is  this  chapter  dictated  by  a  spirit  of  the  most 
determined  hostility. 

The  next  class  of  offences  are  those  which  affect  the 
public  tranquillity ;  and  they  form  the  subject  of  the 
sixth  title.  The  first  chapter  compiises  two  offences  of 
this  nature — unlawful  assemblies  and  riots  ;  the  first 
being  a  preparatory  step  to  the  second  offence.  They 
are  both  so  clearly  defined  as  not  to  be  easily  confounded ; 
and  although  both  are  taken,  in  their  general  features, 
from  the  English  law,  there  are  several  modifications 
introduced,  which,   it  is  hoped,  will   be  considered   as 
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improvements.  If  the  object  of  the  one  or  the  other 
offence  be  in  opposition  to  the  collection  of  taxes,  or  to 
a  sentence  of  a  court,  or  for  the  purpose  of  effecting  a 
rescue,  a  definite  increase  of  punishment  is  ordained, 
instead  of  leaving  this  entirely  to  the  discretion  of  the 
court,  which  would  have  induced  the  necessity  of  an 
enlargement  of  that  discretion  in  fixing  the  original 
punishment,  so  as  to  embrace  the  two  cases.  To  en- 
courage obedience  to  the  law,  it  is  provided,  that  if  any 
one,  either  voluntarily  or  in  obedience  to  the  admonition 
of  a  magistrate,  shall  leave  an  unlawfiil  assembly,  with- 
out any  intent  to  return,  before  a  riot  has  been  committed, 
that  he  shall  avoid  the  punishment  due  to  his  assisting 
in  the  first  offence.  An  increase  of  punishment  is  also 
directed  against  those  who  shall  appear  annecl  at  such 
unlawful  assembly  or  riot  ;  and  to  avoid  all  equivoca- 
tion, the  term  is  one  of  those  that  are  designated  as  being 
used  in  the  sense  described  in  the  Book  of  Definitions. 

A  proceeding,  analogous  to  that  of  reading  the  riot  act 
in  England,  is  directed  to  be  had  by  the  magistrate,  to 
disperse  an  unlawful  assembly,  or  put  an  end  to  a  riot ; 
but  it  is  one  that,  it  is  thought,  is  better  calculated  to 
strike  the  attention,  while  its  purport  is  equally  or  more 
intelligible  to  such  an  assemblage  ;  and  it  consists  in  the 
display  of  a  flag,  accompanied  by  a  short  proclamation ; 
the  effect  of  disobedience  to  which  is  pointed  out ;  and  in 
the  correspondent  chapter  of  the  Code  of  Procedure  all 
the  forms  are  given,  as  well  as  tlie  mode  pointed  out  for 
calling  out  and  employing  the  military,  in  aid  of  the  civil 
power,  when  the  first  is  insufficient  to  restore  order. 

An  article  in  this  chapter  imposes  a  penalty  on  those 
exhibitions  of  pugilism  which  disgrace  any  society  in 
which  they  are  suffered. 

Public  disturbance  is  a  minor  species  of  this  general 
offence,  and  it  is  made  punishable  by  a  slighter  penalty, 
and  may  be  repressed  by  the  summary  interference  of 
the  magistrate. 

Articles  containing  negative  provisions  prevent  any 
interference  with  legal  meetings. 
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offences  against  the  right  of  suffrage  form  the  im- 
»nt  subject  of  the  seventh  title.  Bribery,  violence, 
ue  influence,  are  endeavoured  to  be  guarded  against 
enactments,  sufiiciently  explicit  to  be  imderstood 
lout  commentary,  and  by  penalties  proportioned  and 
iogous  to  the  several  offences. 

he  eighth  title  would  require  much  elucidation,  if  the 
iect  of  it  had  not  already  been  submitted  to  tlie 
dature,  and  if  its  provisions  had  not  received  their 
;tion  and  produced  some  strictures  ;  but  being  founded 
rue  principles,  the  more  closely  it  has  been  examined 

more  clearly  has  its  utiUty  appeared  ;  and  if  a 
elty,  it  is  not  one  of  those  that  can  be  characterised 
.angerous  or  useless.  While  we  all  profess  a  respect 
ost  amounting  to  adoration  for  the  hberty  of  the 
IS,  we  may  be  permitted  to  wonder  that  it  has,  as  yet, 
a  protected  by  no  penal  enactments,  while  every  code 
imds  with  laws  to  guard  against  its  abuse,  and  fre- 
ntly,  too,  under  that  pretext,  to  destroy  it.  Our 
6  has  been  more  particular  than  most  of  the  others, 
guarding  tliis  precious  privilege,  by  its  constitution  ; 

the  constitution  could,  of  course,  contain  no  penalty 
a  breach  ;  that  care  was  left  to  the  legislature.  We 
aot  too  often  recur  to  the  very  words  of  our  funda- 
ital  law  on  that  subject ;  full  of  foresight  and  wisdom, 
J  are  calculated  to  defeat  every  attack  that  might  bo 
le  by  open  violence  or  insidious  attempts  upon  this 
guard  of  our  liberties  :    *' Printing  presses  shall  be 

to  every  person  who  undertakes  to  examine  the  pro- 
lings  of  the  legislature,  or  any  branch  of  the  govern- 
it,  and  no  law  shall  ever  he  made  to  restrain  the  right 
:eof "  (a).  But  if  such  a  law  should  be  made  ;  if  a 
ked  and  corrupt  legislature  should  try  to  repress  any 
ussion  of  their  proceedings  by  heavy  penalties  ;  and 
subserving  judiciary  should  be  found  to  execute  their 
onstitutional  statutes,  where  is  the  remedy  ?  Should 
•e  be  none  ?     Why  should  disobedience  to  this  con- 

(a)  Ck)n8titution  of  Louisiana,  art.  vi.  sect.  21. 
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stitutional  law  go  unpunished  ?  Surely  the  immorality 
of  the  act,  and  most  surely  its  injurious  tendency,  are 
sufficiently  apparent  to  call  for  and  to  justify  repression 
and  punishment.  Surely  the  legislature,  which  provides 
a  sanction  for  this  wise  and  highly  important  law,  are 
performing  a  sacred  duty. 

Again  :  this  was  a  favourite  theme  with  the  framers  of 
our  constitution.  They  seem  loth  to  quit  it  while  any 
thing  remains  to  be  said  that  could  show  the  high  regard 
they  had  for  this  privilege.  They  add  :  "  The  free  com- 
munication of  thoughts  and  opinions  is  one  of  the  inva- 
luable rights  of  man,  and  every  citizen  may  freely  speak, 
write,  and  print  on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty."  But  if  that  freedom,  thus  in- 
tended to  be  secured,  is  endeavoured  to  be  shackled  by 
threats,  by  actual  violence,  by  the  illegal  exercise  of 
judicial  power,  under  pretence  of  an  alleged  abuse  ?  Are 
not  laws  tending  to  restrain  these  abuses  worthy  of  the 
attention  of  the  legislature  when  it  is  forming  a  system 
of  penal  law  ?  Either  the  privilege  was  not  worth  all 
the  care  and  attention  which  has  been  given  to  it  in  the 
constitution,  or  it  is  worth  that  of  the  legislature  to 
protect  it.  Without  some  law  of  this  kind,  the  consti* 
tutional  provision  can  have  no  efficient  operation.  But 
with  the  aid  of  the  penal  law,  it  receives  the  force  and 
effect  which  its  importance  merits. 

A  very  superficial  attention  to  one  of  the  articles  has 
produced  an  objection  that  seems  to  have  had  some 
weight,  but  which  is  entitled  to  very  little.  The  article 
imposes  a  penalty  on  any  judicial  or  other  officer  who, 
under  pretence  of  any  law  which  contravenes  the  constitu- 
tion in  this  respect,  shall  restrain  or  prevent  the  exercise 
of  the  liberty  of  discussion  secured  by  the  constitution. 
Now,  it  is  said,  if  a  legislature  be  found  wicked  enough 
to  pass  such  an  unconstitutional  law,  they  will  also,  to 
secure  its  execution,  repeal  that  part  of  your  code,  and 
your  penalty  then  goes  with  it.  This  objection  was 
anticipated  in  the  first  report,  and  it  was  answered  that 
attacks  upon  the  privileges  of  the  people  are,  for  the 
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most  part,   insidiously  made  under  pretence  of  public 
good,  and  clothed,  at  least,  with  a  specious  regard  for 
constitutional  forms ;  and  that  a  repeal  of  this  part  of  the 
code  would  take  off  the  mask  and  put  the  friends  of  the 
people  on  their  guard,  and  therefore   it  would  not  be 
attempted ;  or,  if  it  were,  that  the  repeal  of  this  part  of 
the  code,  like  the  attack  of  an  outpost,  would  put  the 
main  body  on  their  guard.     Another  reason  may  now  bo 
added  :  that  a  law  infringing  that  important  part  of  the 
constitution  might  be  passed,  not  from  any  direct  hos- 
tility to  the  liberty  of  the  press  in  general,  but  for  the 
purpose  of  some    party  advantage  or  other  temporary 
motive  in  troublesome  times ;  and,  in  such  case,  it  would 
not  be  accompanied  by  the  repeal  of  the  code.     Again  : 
the  existence  of  this  article  in  the  code,  at  least,  forms 
an  additional  security,  for  members  might  be  found  to 
concur,  from  interest  or  passion,  in  abridging  the  liberty 
of  the  press,  who  might  not  go  the  length  of  repealing 
the   article;    and    every   additional    security   which    is 
attended  with  no  inconvenience — and  none  can  be  even 
supposed  here — is   of   the   highest    importance.      And, 
finally,  admit  that  it  may  be  rendered  nugatory  by  a 
repeal :  yet,  if  it  should  be  of  use  until  that  repeal  takes 
place ;  if  it  should  defeat  one  unprincipled  attempt   to 
destroy  this  sacred  privilege  ;  if  it  should  only  give  time 
for  its  friends  to  rally  in  its  defence,  it  would  be  of  ines- 
timable value. 

As  expression,  also,  of  legislative  opinion,  its  import- 
ance is  not  small ;  and  the  vigilance  which  it  testifies  in 
the  guarding  of  constitutional  rights  will  not  only  reflect 
honour  on  those  who  pass  it,  but  teach  the  people  how 
to  appreciate  those  rights  which  they  see  thus  carefully 
enclosed  with  penalties. 

One  more  reflection,  and  I  dismiss  the  subject  with  a 
simple  reference  to  the  chapter  which  contains  nothing 
that  needs  an  explanation  to  elucidate  any  further  the 
several  offences  and  their  punishment :  that  reflection  is 
this, — ^that  there  is  no  one  possible  inconvenience  attend- 
ing the  execution  of  any  of  the  enactments  of  this  chapter. 
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No  penalty  can  fall  on  any  person  who  does  not  openly 
and  wilfully  violate  one  of  the  most  important  parts  of 
his  country's  constitution ;  no  ambiguity  in  the  definition 
of  the  offences  ;  no  undue  severity  in  the  punishment.  It 
is  new  !  This  is  the  "very  head  and  front  of  its  offend- 
ing;" but  it  is  not  dangerous.  It  is  believed  to  be 
necessary  and  highly  useful. 

The  ninth  title  relates  to  offences  affecting  public 
records  :  on  which  subject  we  have  now  three  provisions 
in  the  19th  and  20th  sections  of  the  act  of  May  1805, 
and  the  8th  section  of  the  act  of  19th  March  1818.  By 
the  firat  it  is  forbidden  feloniously  to  steal,  take  away, 
alter,  falsify,  or  otherwise  avoid  any  record,  writ,  process, 
or  any  proceeding  in  any  of  the  courts,  under  the  penalty 
of  fine  to  three  thousand  dollars,  and  imprisonment  at 
hard  labour  not  exceeding  two  years. 

The  second  provides  that  those  who  shall  deface,  alter, 
or  embezzle  any  record,  or  enrolment,  or  matter,  or 
instrument  recorded,  or  registry  thereof,  with  intent  to 
defraud,  shall  pay  a  fine  to  one  thousand  dollars,  be  im- 
prisoned at  hard  labour  to  two  years,  and  be  rendered 
incapable  of  holding  any  office. 

By  the  third,  if  any  person  shall  forge,  or  counterfeit, 
any  public  record  or  attestation  of  a  public  officer,  where 
such  attestation  is  legal  proof,  he  shall  be  punished  by 
solitary  imprisonment  to  one,  and  at  hard  labour  not  less 
than  two  nor  more  than  fourteen  years. 

Thus,  taking  these  sections  together,  we  find,  first,  that 
to  steal  or  alter  the  record  of  a  court  may  be  punished 
by  a  fine  of  one  cent  and  imprisonment  for  one  hour,  but 
that  the  fine  cannot  exceed  three  thousand  dollars  nor 
the  imprisonment  two  years ;  whereas  the  minimum 
punishment  for  forging  a  record  of  enrolment  is  exactly 
the  maximum  that  is  inflicted  for  stealing  or  forging  the 
record  of  a  court,  unless  the  general  expression,  record, 
in  the  third  act,  should  be  construed  also  to  include  court 
records ;  in  which  case  there  would  be  the  difference  I 
have  stated  between  the  punishments  for  stealing  and  for 
forging  the  same  record. 
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Secondly,  that  there  is  a  difference  in  the  punishments 
^^  the  two  offences,  designated  in  the  first  two  sections 
^^pectively,  that  does  not  seem  to  be  warranted  by  any 
^^inction  between  them,  in  moral  guilt,  or  public  or 
Pnvate  injury. 

Thirdly,  that  in  a  fair  construction  of  the  words  em- 
P%ed,  all  three  of  the  sections  include  the  same  offence, 
^  ^t,  forging  the  record  of  a  court.     The  first  desig- 
^^fes,  as  one  of  the  acts  it  forbids,  to  alter,  falsify,  or 
otherwise  avoid  any  record,  or  other  proceeding  in  any 
^urt.     The  second,  to  deface,  or  alter,  or  embezzle  any 
Record,  enrolment,  or  matter  of  record,  &c.     The  third, 
^  ^orge,  or  counterfeit  any  public  record.     All  of  these 
Z^^^  different  penalties.     Are  they  all  to  be  inflicted  1 
^  ^e  reasoning  of  the  court  (a),  above  quoted,  would  seem 
^    decide  the  affirmative  of  this  question,  for   none  of 
4U  ^^^  contain  a  repealing  clause,  and  two  of  them  are  in 
^^     same  act.      Yet,   if  they  are,  what  confusion  must 
"^^^^e.      This   evil    is    remedied    by    the    code ;    these, 
-'^cl    all  other  offences  of  the  same  nature,   are  clearly 
^^<^ribed ;    all   the   words  used   in   the   description  are 
Xied ;    and    the    distinction,    between   the    guilt   and 
^^hief,  where  an  officer,  who  has  the  custody  of  the 
^-i  ^^^^rds,    betrays    his  trust,   by  falsifying  or   destroying 
J     ^Xn ;    and   the   same   crime   committed   by  any  other 
^.j^ividual,  is  marked  by  an  increase  of  punishment.     In 
^c/^^^,  as  well  as  in  a  subsequent  title,  the  law  is  simpli- 
^  ^^   by  using  a  general  description  of  the  records  in- 
-^^ded   to  be  protected  against  falsification   and   other 
^jury,  rather  than  by  an  enumeration,  which  is  gene- 
^\ly  made  imperfect  in  a  few  years  by  other  instruments 
doming  in  use,  which  it  is  also  necessary  to  protect.  False 
Certificates  of  recording  officers,  personifications  to  exe- 
cute, or  acknowledge,  or  prove  authentic  instruments,  are 
provided  against ;  and  a  section,  describing  what  shall  be 
deemed  a  fraudulent  use  of  a  forged  record,  will,  it  is 
believed,  clear  up  doubts  that  have  heretofore  existed  on 
that  subject. 

(a)  10  Martin. 

S 
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The  title  of  offences  against  the  current  coin  of  the 
state,  is  so  drawn  as  to  embrace  every  offence  of  this 
nature.  There  is,  among  others,  a  section  making  it 
penal  to  possess  counterfeited  coin  with  the  intent  to 
pass  it  as  true,  either  in  the  state,  which  is  the  provision 
of  the  present  law,  or  to  send  it,  for  that  purpose,  into 
any  other  of  the  states,  or  into  a  foreign  country.  This 
is  new  in  penal  legislation,  but  it  was  thought  honour- 
able to  the  state  to  prevent  its  being  made  a  den,  in 
which  coiners  might  carry  on  their  fraudulent  manufac- 
tory to  the  injury  of  other  countries,  whether  enemies 
or  friends  ;  and  as  one  step  towards  the  application  of 
that  golden  rule,  "  to  do  as  we  would  be  done  by,"  to 
nations  as  well  as  to  individuals.  These  advances  need 
only  be  begun ;  they  will  be  reciprocated ;  each  will 
promote  its  interest  as  well  as  its  honour,  by  making  or 
meeting  these  advances,  and  from  the  most  trifling  be- 
ginnings, consequences  most  important  to  human  happi- 
ness  may  result. 

The  great  evil  to  the  revenues  of  the  state,  arising 
from  a  misapplication  of  public  moneys  by  those  en- 
trusted to  receive  them,  was  seriously  considered,  and  a 
preventive  remedy  is  proposed,  which,  it  is  thought,  will 
in  a  great  measure  take  away  the  temptation  to  the 
offence.  A  forced  deposit  of  all  moneys,  by  leaving  no 
large  sums  in  the  possession  of  the  party,  will  leave  him 
little  inducement  to  incur  the  penalty  ;  and  the  measures 
described  in  the  code,  are  such  as  cannot  fail  to  bring  on 
detection  in  case  of  disobedience.  After  the  deposit  is 
made,  it  cannot  be  withdrawn  without  a  deliberate  crime, 
the  commission  of  which,  in  the  nature  of  things,  cannot 
remain  concealed.  In  ordinary  cases,  this  breach  of  trust 
is  made  with  the  design  of  replacing  the  money  before 
it  can  be  called  for  ;  and  this  honest  intention  palliates 
to  the  party  the  irregularity  of  the  conduct.  But  if  this 
was  to  be  preceded,  before  any  advantage  could  be  made 
of  the  money,  by  a  false  check,  that  must  remain  on  file 
and  insure  the  conviction  of  the  party,  he  will,  nine 
times  in  ten,  refrain  from  the  offence,  and  the  revenue 
will  be  free  from  this  risk. 
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Extortion  by  collectors,  or  violence  against  them,  are 
equally  provided  against. 

Under  the  head  of  offences  which  affect  commerce  and 
manufactures,  we  have,  first,  those  which  affect  foreign 
commerce. 

These  are  offences  against  the  inspection  laws ;  ship- 
ping articles  without  inspection,  when  it  is  required  by 
law  ;  and  counterfeiting  marks  or  brands  of  the  proper 
oflScers.  The  frauds  which  have  been  but  too  common 
in  packing  articles  of  little  value  in  boxes  or  bales,  in- 
tended for  exportation,  are  punished  by  an  adequate 
penalty.  Destroying  a  vessel  on  the  high  seas,  by  the 
master  or  mariners ;  frauds  against  insurers,  either  in  or 
out  of  the  state,  by  shipping  articles  of  inferior  value  ; 
and  any  act  done  in  the  state,  preparatory  to  a  fraud  to 
be  completed  abroad ;  or  any  such  act  done  out  of  the 
state,  if  the  fraud  is  to  be  completed  within  its  limits, 
make  the  party  liable,  and  this  in  virtue  of  a  principle 
that  has  been  before  discussed. 

A  chapter  regulates  the  conduct  of  tavern-keepers  in 
regard  to  seamen ;  and  refers  to  the  existing  laws  on 
that  subject,  it  being  rather  a  matter  of  poUce  than  of 
penal  law. 

A  short  chapter  contains  the  usual  and  simple  penalties 
against  using  false  weights  and  measures ;  and  another 
has  some  new  enactments  to  punish  the  fraudulent  use 
of  false  marks  on  merchandize,  which  usually  denote  the 
quantity  or  quaUty  of  the  article  contained  in  the 
package. 

The  next  class  of  offences,  which  may  be  distributed 
under  the  head  of  those  which  injure  the  commerce, 
manufactures,  or  trade  of  the  country,  are  those  affecting 
the  validity  of  written  contracts — a  most  important  title 
in  the  criminal  law  of  modem  times,  although  scarcely 
known  in  the  simple  code  of  our  ancestors,  in  the  middle 
ages.  Among  the  offences  of  this  class,  forgery  is  the 
most  prominent.  As  was  natural,  it  has  closely  followed 
the  footsteps  of  paper  credit.  It  has  increased  with 
increasing  commerce,  and  thrives  most  where  the  circu- 
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lation  of  bank  paper  is  most  widely  spread.  In  England 
it  was  an  oflFence  at  common  law  ;  but  it  could  not  be 
very  prevalent  at  a  time  when  commerce  was  barter,  and 
when  the  evidences  of  public  and  private  credit,  being 
alike  unknown,  Uttle  inducement  was  ojQfered  for  the 
exercise  of  the  ingenuity  of  the  very  few  who  had 
learning  enough  to  commit  the  offence ;  being  then 
neither  felt  nor  apprehended  as  a  serious  evil,  it  was 
punished  only  as  a  misdemeanour. 

By  the  first  statute  (8  Richard  II.  c.  4)  it  would 
appear  that  this  crime  was  only  apprehended  from  judges 
and  clerks,  and  in  the  falsification  of  court  records  alone. 
From  the  provisions  of  the  statute  of  8  Henry  VI.  we 
may  judge  that  it  began  to  make  some  progress ;  that 
others,  besides  judges  and  clerks,  tampered  with  the 
records,  and  that  the  evil  was  suflBciently  prevalent  to 
require  a  severe  penalty  ;  for  by  that  statute  the  offence, 
by  whomsoever  committed,  is  raised  in  the  calendar  of 
crimes  to  the  rank  of  felony.  But  by  the  operation  of  a 
clerical  privilege,  this  law  had  the  effect  of  exempting 
from  punishment  the  only  persons  who  were  enabled  to 
commit  the  offence ;  while  its  penalties  could  be  enforced 
against  those  only  who  were  under  a  physical  incapacity 
of  incurring  them :  although  the  crime  could  be  committed 
by  none  who  could  not  read,  the  knowing  how  to  read 
was  the  certain  means  of  escaping  punishment;  which 
was  only  inflicted  on  those  who  demonstrated,  by  their 
ignorance  of  that  art,  that  they  were  not  guilty.  This 
absurdity  continued  until  late  in  the  reign  of  Elizabeth 
We  then  find  the  government  first  beginning  to  pay  some 
attention  to  the  subject.  Their  statutes,  however,  pro- 
tected no  species  of  written  contracts,  until  experience  had 
shown  that  it  became  the  object  of  the  offence,  and  its 
prevalence  forced  them  to  legislate ;  but  even  then,  they 
carefully  restricted  their  protection  to  that  species  of 
writing  which  called  for  their  immediate  attention,  leaving 
all  others  to  form  the  subject  of  another  law,  when  their 
introduction  into  commerce  should  tempt  the  band  of  the 
forger  to  counterfeit  them ;  so  that  the  English  statutes 
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ight  serve  as  a  chronological  catalogue  of  the  securities 
Successively  in  use,  from  the  time  of  the  first  statute  to 
"fche  present  day. 

The  first  enactments  on  this  subject  are,  I  believe,  the 
statutes  of  Richard  II.  and  Henry  VI.  before  referred  to. 
Neither  of  these  relates  to  any  other  forgery  than  that  of 
Tecords.  From  that  time  no  other  writing  seems  to  have 
claimed  the  attention  of  the  law,  until  the  fifth  year  of 
the  reign  of  Elizabeth,  when  the  forgery  of  deeds,  char- 
ters, sealed  writings,  court  rolls  and  wills,  by  one  section  ; 
and  by  another,  that  of  obligations,  acquittances  and 
releases,  was  punishable  by  mutilation,  imprisonment  and 
forfeiture.  During  this  reign  there  is  but  one  other  law 
on  the  subject  (a),  which  relates  to  soldiers'  and  mariners' 
passes,  and  makes  the  forgery  of  them  felony,  without 
benefit  of  clergy.  From  this  time,  for  more  than  a  cen- 
tury,  I  find  no  statute  referred  to  in  the  treatises  on  this 
subject ;  but  they  multiply  afterwards  in  an  extraordinary 
ratio.  There  are  two  in  the  reign  of  William  III.—  five 
in  that  of  Anne — eight  under  the  first  George — ten  in 
the  reign  of  his  immediate  successor — and  thirty-seven 
from  the  1st  to  the  45th  of  George  III.,  since  which  I 
have  no  account,  making,  in  all,  more  than  sixty 
statutes,  bearing  on  different  modifications  of  the  same 
offence. 

This  legislation  was  inevitably  confused  from  its  pro- 
lixity. It  was  also,  from  its  nature,  in  some  degree 
ineflScient.  By  attempting  the  diflScult,  perhaps  the 
unattainable,  object  of  protecting  every  species  of  writing 
by  name,  it  constantly  left  some  unprovided  for,  and,  of 
course,  open  to  the  enterprise  of  offenders ;  until  the 
statute,  liVe  the  '^Poena  pede  Claudo''  of  the  poet,  came 
limping  behind  it  with  a  new  penalty.  But  the  appli- 
cation of  this  penalty  was  attended  with  new  difficulties 
from  the  defects  of  the  system.  As  each  penalty  was 
denounced  against  those  who  falsified  a  particular  instru- 
ment, it  was  necessary,  in  the  act  of  accusation,  to  charge 

(a)  Stat  39  EHz. 
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that  the  writing  in  question  was  one  of  that  particular 
class.  A  mistake  in  this  nomenclature  has  proved  fatal 
to  more  than  one  prosecution. 

Another  source  of  uncertainty  in  this  system  is,  that  a 
change  of  circumstances  and  habits  in  the  country,  may 
render  the  law  obscure  and  sometimes  unintelligiblej 
The  name  by  which  certain  writings  are  designated  in  the 
act,  may  be  well  understood  at  the  time  of  its  passage, 
and  afterwards,  by  disuse,  become  wholly  unknown,  at 
least  to  the  people ;  for  instance,  in  the  tenitorial  law  of 
1805  it  is  made  forgery  to  counterfeit  a  cotton  receipt. 
This  instrument  is  understood  in  those  parts  of  the  state 
where  cotton  is  the  staple  commodity,  to  mean  a  kind  of 
negotiable  receipt,  given  by  the  owners  of  cotton  gins,  to 
their  customers,  for  cotton  brought  to  be  cleaned  ;  but  in 
the  lower  part  of  the  country,  I  doubt  whether  it  is,  even 
now,  generally  understood,  and  certainly  it  would  not  be, 
if  either  that  species  of  culture  were  abandoned,  or  if,  by 
the  invention  of  some  cheap  machinery,  every  planter 
should  clean  his  own  cotton.  In  either  of  these  cases, 
the  term  might  be  applied  to  some  instrument  for  which 
it  was  never  intended. 

Our  legislature  might  have  avoided  these  inconveni- 
ences, but  unfortunately  they  proceeded  on  the  same 
vicious  plan,  of  enumeration,  which  had  been  adopted  in  the 
statute  law  of  England ;  and  as  might  have  been  expected, 
with  the  same  effect;  although  in  framing  our  law  of 
1805  we  had  the  English  catalogue  before  us,  and  might 
cull  from  her  statutes  all  the  writings  which  we  wish  to 
add  to  those  in  use  among  ourselves,  for  the  purpose  of 
protecting  them  against  forgery;  yet  since  that  period, 
two  other  statutes  (a)  have  been  found  necessary  to 
increase  the  list ;  and  in  progress  of  time,  our  statute 
book,  unless  some  other  system  be  resorted  to,  may 
on  this  head,  vie  in  prolixity  with  the  '^statutes  at 
large." 

The  means  of  avoidinor  these  inconveniences   are  so 

(a)  Acts  of  22d  Feb.  1817,  and  20th  March  1818. 
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obvious,  that  I  was,  at  first,  inclined  to  think  that  some  in- 
surmountable objection,  which  I  could  not  discover,  must 
have  prevented  their  adoption.  But  when  the  most  deli- 
berate exercise  of  my  judgment  could  suggest  no  such  ob- 
jection, I  ventured  upon  the  description  of  the  offence,  not 
by  enumerating  the  different  writings  which  should  be  its 
object,  but  by  a  definition,  intended  to  embrace  all  those 
which  it  is  the  policy  of  the  law  to  protect  by  the  high 
penalties  attached  to  the  crime  of  forgery,  and  to  exclude 
all  those  which,  from  their  nature,  ought  not  to  be  the 
subject  of  that  sanction.  This  change  is  offered  with 
some  confidence,  because  the  foundation  of  it  is  laid  in  the 
definition  of  this  crime  by  the  common  law,  which,  as  far 
aa  my  reading  and  observation  have  gone,  has  given  rise 
to  much  less  uncertainty  of  decision,  than  has  taken  place 
in  the  practice  under  the  statutes.  By  these  means  all 
the  uncertainty,  arising  from  an  erroneous  charge  in  the 
indictment,  as  to  the  species  of  contract,  and  it  is  no  small 
item,  will  be  avoided.  It  will  be,  hereafter,  only  necessary 
to  describe  the  effect  of  the  instrument,  not  to  declare  to 
what  class  of  contracts  it  belongs ;  and  every  instrument, 
which  the  convenience  of  commerce  or  the  extension  of 
obligations  may  introduce,  will,  at  once,  be  protected  by 
the  law,  without  a  new  statute  to  add  its  name  to  the 
list.  The  next  change  from  the  present  system,  which  is 
proposed,  grew  naturally  out  of  the  first.  By  the  thirty- 
third  section  of  the  law  of.  1805  it  is  enacted,  that  "all 
the  crimes,  misdemeanours,  and  offences,  therein  enumer- 
ated, shall  be  taken,  intended,  and  construed  according 
to,  and  in  conformity  with,  the  common  law  of  England." 
This  has  always  been  construed  into  an  adoption  of  the 
common  law  definition  of  the  several  offences  which  are 
made  punishable  by  our  statute  law,  where  the  statute 
itself  gave  no  other  definition.  But  by  the  common  law 
some  acts  were  considered  as  forgery,  which  could  not  be 
brought  within  any  reasonable  definition  of  the  offence  : 
if  a  man,  who  had  made  a  conveyance,  should  afterwards 
execute  another  of  a  prior  date,  for  the  same  property, 
with  intent  to  defraud  ;  or  if  he  passed  a  note,  signed  by     j 
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himself,  pretending  that  he  was  another  person  who 
the  same  name,  but  had  better  credit ;  or  if  he  procu:K- 
the  execution  of  an  instrument  which  had  been  secr&"t 
altered,  or  substituted  one  for  another  before  agreed  upo 
all  of  these  acts  were  classed  under  the  head  of  forgei 
They  can  be  placed  there,  however,  only  by  an  arbitrcL 
arrangement,  which  destroys  all  systems,  and  sets  <^ 
finition  at  defiance.  They  have  this,  in  common  wi 
forgery,  that  they  are  all  fraudulent  acts,  and  are  ^ 
committed  by  means  of  written  instruments ;  but  forgi^ 
implies  falsification  of  an  instrument,  and  cannot  be  cotJ 
mitted  by  the  fraudulent  use  of  a  true  one,  or  by  tk 
alteration  of  a  writing  before  it  becomes  the  act  of  any  od^ 

I  have,  therefore,  characterized  them  as  offences  affect 
ing  written  contracts,  and  annexed  to  them  different 
measures  of  punishment,  proportioned  to  the  offence,  but 
have  not  considered  them  as  forgeries.  In  the  definition 
I  have  offered  of  forgery,  the  intent  to  defraud  is  equiva- 
lent to  the  actual  completion  of  that  part  of  the  offence 
In  that  the  new  plan  coincides  with  the  present  system 
but  it  differs  from  it  in  this,  that  no  particular  persoi 
need  to  be  assigned,  as  the  one  on  whom  the  fraud  wa 
intended  to  be  practised.  The  necessity  for  this  desig 
nation,  and  the  uncertainty  of  the  proof,  leads  now  t 
the  escape  of  the  guilty.  But  although  the  allegation 
of  fraud  be  general,  it  can  never  injure  the  innocent ;  fo 
if  it  does  not  appear  from  the  instrument,  it  must  always  b 
strictly  proved.  An  inspection  of  the  different  articles  c 
this  chapter  will  render  any  further  exposition  of  thei 
here  unnecessary.  If  its  provisions  are  well  drawn,  i 
provides  for  all  those  offences  affecting  the  validity  c 
written  contracts,  which  have  been  deemed  worthy  c 
punishment  by  the  English  law,  or  which  require  it  unde 
our  state  of  society.  The  falsification  of  other  writings 
not  affecting  property,  such  as  public  records  and  othe 
official  acts,  is  provided  for  in  other  parts  of  the  code. 

Although,  by  the  general  plan,  all  the  definitions  < 
technical  words  used  in  the  code  are  collected  in  the  boo 
designated  for  that  purpose,  this  order  is  deviated  fix)ir 
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in  cases  where  words  or  phrases  are  used  exclusively  in  re- 
lation to  any  particular  offence,  in  which  case  they  are 
sometimes  placed  as  articles  in  the  section  which  treats  of 
the  offence.  This  deviation  is  more  perceptible  in  this 
chapter  than  perhaps  any  other  in  the  code,  and  it  extends 
in  this  instance  so  as  to  embrace  definitions  of  some 
words  that  are  not  used  exclusively  in  regard  to  the 
offences  contained  in  that  chapter.  It  was  resorted  to  in 
order  to  bring  into  one  view  every  thing  necessary  for 
the  full  understanding  of  an  important  class  of  crimes  ; 
but,  in  all  such  cases,  the  same  definitions  will  be  found  re- 
peated in  the  Book  of  Definitions. 

In  order  to  give  a  connected  view  of  all  the  changes 
that  are  proposed  as  well  in  the  prosecution  as  of  the 
definition  of  this  class  of  offences,  I  must  anticipate  here 
some  observations  which  regularly  would  find  their  place 
in  the  intn  ductory  discourses  to  the  Code  of  Procedure 
and  the  Code  of  Evidence.  As  to  the  first ;  that  part  of 
the  Code  of  Procedure  which  relates  particularly  to 
prosecutions  for  offences  under  this  chapter,  contains 
some  provisions  which  require  particular  notice.  One 
great  inconvenience  in  the  present  system,  has  already 
been  hinted  at ;  the  necessity  of  giving  the  false  instru- 
ment a  name  in  the  indictment,  in  other  words,  of  charging 
that  it  purports  to  be  a  receipt,  a  note,  or  some  other 
of  the  writings  which  are  specifically  enumerated  in  the 
various  acts.  By  substituting  a  definition  instead  of  such 
a  catalogue,  this  difficulty  in  the  practice  is  avoided. 
Another  very  fruitful  source  of  captious  exceptions  arose 
from  the  necessity  of  setting  forth  exact  copies  of  the 
instrument  in  the  indictment,  a  mistake  in  which  led 
always  to  delay,  and  sometimes  defeated  the  ends  of 
justice.  It  is  thought  that  the  provisions  on  this  subject 
will  effectually  prevent  this  evil ;  while,  at  the  same  time, 
they  assure  to  the  accused  every  degree  of  certainty  in 
the  accusation,  necessary  to  a  full  understanding  of  the 
charge,  and  every  facility  which  justice  and  humanity  re- 
quire for  making  his  defence.  The  hope  of  escape,  by 
some    technical   exception,    animates    every  culprit ;  he 
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generally  overrates  his  chance  of  acquittal  from  this  source; 
and  it  is,  therefore,  a  point  of  the  greatest  importance  to 
cut  off  this  hope  of  impunity,  to  convince  the  accused 
that  no  defect  of  form  can  under  any  circumstances,  pro- 
cure his  escape  ;  and  that  the  only  chance  of  safety  lies 
in  an  acquittal  on  the  merits.  This  conviction,  once 
deeply  impressed  on  the  minds  of  offenders,  and  counter- 
acted by  no  examples  of  impunity  from  defects  of  form 
will  have  the  happiest  consequences,  particularly  in 
description  of  crime,  in  which  these  objects  are  at  presen 
most  common,  and  on  which,  well  or  ill-founded,  th 
guilty  place  the  greatest  reliance  for  escape.  To  effect 
these  important  ends,  provision  is  made  in  the  Code  or 
Procedure,  that  before  the  defendant  can  be  called 
plead,  he  shall  be  furnished  with  a  copy  of  the  instru- 
ment said  to  be  forged,  have  an  opportunity  of  comparin 
it  with  the  original,  and  at  a  time  assigned  be  called  o 
to  produce  his  objections,  either  for  any  variance,  fo 
misnomer,  or  any  other  defect  of  form  ;  these  are  to  b 
disposed  of  in  a  manner  directed  by  the  code,  before  th< 
plea  ;  and  then  the  trial  takes  place,  divested  of  any  o 
inquiry  but  that  on  the  merits. 

This  part  of  the  Code  of  Procedure  provides  also  simpl 
forms  of  indictment  for  every  offence  contained  in  th 
corresponding  division  of  the  work,  and  for  every  modifi 
cation  of  these  offences ;  from  which  it  has  been  end 
voured  to  discard  all  superfluous  allegations,  but  to  giv 
to  the  accused  all  necessary  information  of  the  nature  o: 
the  charge  against  him ;  but  a  close  adherence,  even  tc7 
these  forms,  is  not  rendered  essential,  and  means  are 
taken,  and  it  is  hoped  effectual  means,  to  remedy  every 
evil  arising  from  exceptions  to  defects  of  form.  I  now 
pass  to  the  consideration  of  a  few  rules  of  evidence, 
contained  in  the  Code  of  Evidence,  applicable  particularly 
to  trial  for  offences  of  this  class. 

By  the  English  law,  the  person  whose  name  is  foiled, 
was  not  admitted  as  a  witness  to  prove  the  forgery,  if 
any  suit  could  have  been  supported  against  him  on  the 
instrument,  if  it  were  true.     This  exclusion  is,  by  tlie 
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English  jurists,  endeavoured  to  be  reconciled  to  the 
general  rule,  that  direct  interest  alone  shall  be  deemed 
an  objection  to  the  competency. 

1st.  From  the  consideration  that  the  forfeiture  conpe- 
quent  on  conviction  vested  all  the  property  of  the  offender, 
and,  of  course,  the  instrument  on  which  he  was  convicted, 
in  the  crown,  who  neither  could,  nor  would,  enforce  the 
payment  of  it  after  conviction  ;  and  that,  therefore,  there 
is  an  evident  interest  in  the  witness  to  procure  such 
conviction. 

2nd.  That  it  is  the  practice  of  the  courts  to  impound 
the  instrument  on  which  a  conviction  for  forgery  took 
place ;  that  is,  to  keep  it  in  the  hands  of  their  oflScer  to 
prevent  a  fraudulent  circulation,  and  therefore  it  would 
be  the  interest  of  the  witness  to  procure  a  conviction, 
because,  in  that  case,  the  difficulty  of  succeeding  in  a 
private  suit  would  be  insurmountable. 

The  first  of  these  reasons  cannot  apply  here,  where 
forfeiture  is  unknown  ;  and  the  practice  on  which  the 
second  is  founded,  is  so  modified  in  the  new  code,  as  to 
give  facility  to  the  bringing  a  civil  suit,  even  on  an 
instrument  which,  in  the  criminal  court,  has  been 
declared  a  forgery.  There  can  therefore  be  no  foundation 
for  alleging  an  interest,  that  would  render  the  witness 
incompetent  under  our  law ;  and  to  exclude  him  for  any 
other  of  the  reasons  usually  alleged,  would  be  a  departure 
firom  principle,  and  destroy  the  harmony  which  ought  to 
prevail  between  the  rules  of  evidence  in  criminal  and 
civil  cases.  It  is  true,  that  a  bias  may  not  unreasonably 
be  suspected  in  such  a  case  against  the  prisoner.  But  it 
is  one  that  can  be  appreciated  by  the  jury,  and  therefore 
ought  to  go  to  credit,  rather  than  competency. 

"In  adopting  this  rule  you  will  only  sanction  what 
has  heretofore  been  practised  in  this  state,  and  in  several 
others  governed  by  the  principles  of  common  law  ;  but 
as  there  has  been  a  diversity  of  decision  on  this  point, 
and  as  the  English  rule  is  at  present  observed  by  our 
courts,  it  was  thought  proper,  for  the  reasons  alleged,  to 
abrogate  it  by  a  legislative  provision." 
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The  chapter  on  fraudulent  insolvencies  has  been  francied 
with  a  view  of  making  it  applicable  to  the  present  system 
of  insolvent  laws,  or  to  any  other  that  may  be  substituted 
for  them.  The  great  evils  to  be  apprehended  in  those 
cases  being,  the  concealment  of  property,  the  fraudulent 
conveyance  of  it,  and  the  creation  of  fictitious  debts.  A^^ 
these  have  been  provided  against,  by  penalties  applicabi^ 
as  well  to  the  dishonest  debtor  as  to  the  persons  wb^ 
may  colleague  with  him,  to  the  injury  of  the  credito 
These  penalties  extend  to  penitentiary  imprisonment  fo 
making  a  false  and  fraudulent  schedule  of  property  o 
debts,  or  for  wilfully  destroying  books  or  papers,  with  a 
design  to  defraud.  The  other  offences  being  such  mea- 
sures as  are,  for  the  most  part,  resorted  to  in  moments 
of  embarrassment  and  trouble,  not  showing  such  depravity 
as  calls  for  the  discipline  of  the  penitentiary,  it  was 
thought  would  be  sufficiently  corrected  by  suspension  of 
certain  political  and  civil  rights,  and  by  imprisonment 
The  circumstances  of  the  insolvent  forbade  the  addition 
of  any  fine  to  his  offence  ;  but  it  forms  part  of  the  punish- 
ment of  those  who  collude  with  him,  and  who  may  be 
supposed  to  have  the  means  of  paying  one. 

By  the  single  article  of  the  thirteenth  title,  respecting 
offences  affecting  public  property,  it  is  dt^clared,  that  all 
the  provisions  for  the  protection  of  private  property,  apply 
also  to  that  of  the  public.  And  in  the  fourteenth  title  is 
also  comprised  one  general  provision  referring  to  the 
ordinances  of  the  juries  of  police,  and  the  public  corpora- 
tions of  cities  and  towns,  for  the  laws  respecting  the 
making  and  enlarging  the  levees,  roads,  bridges,  streets 
and  public  squares,  and  for  the  penalties  they  impose  for 
a  disregard  of  them  ;  it  having  been  found  impossible,  in 
a  permanent  system,  to  provide  for  the  varying  legislation 
that  the  changing  nature  of  the  subject  would  require ; 
or,  in  a  general  system,  to  embrace  all  the  circumstances 
which  the  local  police  might  require.  But  two  chapters 
under  this  title  contain  the  only  enactments  on  this  sub- 
ject, which,  from  their  nature,  could  be  justly  made 
permanent  and  co-extensive  with  the  state  in  their  looal 
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operation.    These  two  chapters  are  based  upon  the  present 
law,  and,  therefore,  need  no  further  elucidation. 

The  fifteenth  title  relates  to  ojQfences  injurious  to  pubUc 
health  or  safety.  At  the  time  it  was  written  the  Code  of 
Public  Health  was  in  force.  As  it  has  since  been  re- 
pealed, it  is  presumed  that  the  legislature  do  not  consider 
any  provision  against  the  introduction  of  infectious  and 
contagious  disorders  to  be  necessary,  and  the  chapter  on 
that  subject  is  suppressed.  The  first  chapter  of  this  title, 
as  it  now  stands,  imposes  a  penalty  on  all  those  who  store 
gunpowder  in  greater  quantity  than  ten  pounds,  within 
one  hundred  yards  of  a  dwelling-house,  or  public  road,  or 
the  land  of  any  person  who  does  not  give  his  consent ;  who 
carry  on  trades  injurious  to  the  health  of  those  who  live 
in  the  vicinity ;  and  against  those  who  adulterate  provisions, 
liquor,  or  drugs,  so  as  to  make  them  injurious  to  health. 

Ofiences  against  morals  are  the  subject  of  a  title  con- 
taining four  chapters. 

The  first  relates  to  disorderly  houses,  and  its  provisions 
coincide  substantially  with  those  of  our  statute,  but  the 
offences  are  more  precisely  defined. 

The  second  chapter  contains  prohibitions  entirely  new 
in  our  law,  although  they  form  a  very  comprehensive 
part  of  the  English  common  law,  under  the  title  of 
Offences  against  Decency.  This  is  quite  undefined  in 
that  law.  In  the  chapter  which  I  present,  it  is  restricted 
to  four  cases  :  indecent  exposure  of  person  ;  insulting  and 
indecent  language  to  a  woman ;  deliberate  seduction, 
under  promise  of  marriage ;  and  the  infamous  agency  of 
ministering  to  the  vices  of  others.  Seduction  is  not,  I 
believe,  punishable  in  England,  unless  preceded  by  a 
conspiracy  ;  nor  in  any  manner  whatever  by  our  statutes. 
Yet,  if  we  consider  the  base  profligacy  of  the  act,  by 
which  the  most  implicit  confidence  is  betrayed,  and  the 
most  solemn  promises  are  deliberately  broken,  not  only 
to  the  utter  ruin  of  the  unsuspecting  victim,  but  to  the 
disgrace  and  misery  of  her  connexions,  it  is  one  in  which 
the  immorality  of  the  act,  and  the  misery  it  inflicts,  both 
require  exemplary  punishment. 
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Although  the  private  excesses  of  the  passion  between 
the  sexes  cannot,  with  propriety,  be  made  the  subject  of 
penal  law,  yet  public  opinion,  in  all  nations,  has  marked, 
by  its  decided  reprobation,  him  who,  without  being  ex- 
cited by  his  own  passions,  ministers  to  those  of  others  for 
gain,  and  in  that  vile  office  frequently  seduces  innocence, 
or  purchases  the  influence  of  infamous  or  necessitous 
parents  to  the  dishonour  of  their  child.  The  indication 
of  public  sentiment  has,  on  this  occasion,  been  pursued, 
and  the  act  has  been  made  penal  by  the  code. 

It  seems  right  and  proper  that  the  law  should  lend  its 
aid  to  punish  all  acts  against  individuals  that  provoke  a 
just  resentment,  which  will  naturally  vindicate  itself,  if 
the  law  refuses  its  aid.  It  is  for  this  reason  that  the 
article,  imposing  a  penalty  on  indecent  and  insulting  ex- 
pressions to  a  woman,  has  been  added.  It  has  been 
considered,  by  one  whose  authority  and  opinions  I  highly 
respect,  as  descending  into  minutiae  unbefitting  a  penal 
code,  and  as  one  of  those  offences  to  be  repressed  by 
public  opinion  or  the  fear  of  private  chastisement,  rather 
than  by  law.  If  the  force  of  public  opinion  were  a  suf- 
ficient sanction,  I  should  have  proposed  no  other ;  but  it 
is  because  its  insufficiency  is  acknowledged,  and  private 
resentment  is  proposed  to  aid  its  operation,  that  I  propose 
to  substitute  the  regular  action  of  the  law  to  the  uncertain 
penalty  of  individual  passion. 

Whether  adultery  should  be  considered  as  an  offence 
against  public  morality,  or  left  to  the  operation  of  the 
civil  laws,  has  been  the  subject  of  much  discussion.  As 
far  as  I  am  informed,  it  figures  in  the  penal  law  of  all 
nations,  except  the  English  ;  and  some  of  their  most 
celebrated  lawyers .  have  considered  the  omission  as  a 
defect. 

Neither  the  immorality  of  the  act,  nor  its  injurious 
consequences  on  the  happiness  of  females,  and  very 
frequently  on  the  peace  of  society  and  the  lives  of  its 
members,  can  be  denied.  The  reason,  then,  why  it  should 
go  unpunished,  does  not  seem  very  clear.  It  is  emphati- 
cally one  of  that  nature  to  which  I  have  just  referred,  in 
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which  the  resentment  of  the  injured  party  will  prompt 
him  to  take  vengeance  into  his  own  hands,  and  commit  a 
greater  oflFence  if  the  laws  of  his  country  refuse  to  punish 
the  lesser.  It  is  the  nature  of  man,  and  no  legislation 
can  alter  it,  to  protect  himself  where  the  laws  refuse  their 
aid ;  very  frequently  where  they  do  not.  But  where  they 
will  not  give  protection  against  injury,  it  is  in  vain  that 
they  attempt  to  punish  him  who  supplies,  by  his  own 
energy,  their  remissness.  Where  the  law  refuses  to 
punish  this  offence,  the  injured  party  will  do  it  for  him- 
self; he  will  break  the  public  peace,  and  commit  the 
greatest  of  all  crimes,  and  he  is  rarely  or  never  punished. 
Assaults,  duels,  assassinations,  poisonings,  will  be  the 
consequence.  They  cannot  be  prevented  ;  but  perhaps, 
by  giving  the  aid  of  the  law  to  punish  the  offence,  which 
they  are  intended  to  avenge,  they  will  be  less  frequent ; 
and  it  will,  by  taking  away  the  pretext  for  the  atrocious 
acts,  in  a  great  measure  insure  the  infliction  of  the 
punishment  they  deserve.  It  is  for  these  reasons  that 
the  offence  of  adultery  forms  a  chapter  of  this  title 

Different  punishments  are  awarded,  to  the  unfaithful 
wife — to  the  inconstant  husband,  who  is  so  regardless  of 
honour,  and  decency,  and  public  opinion,  as  to  keep  a 
concubine  in  the  house  with  his  wife,  or  to  force  her,  by 
ill-treatment,  to  leave  it  and  give  place  to  the  usurper  of 
her  rights.  The  reasons  for  this  distinction,  between  the 
offence  of  the  husband  and  wife,  are  obvious,  and  founded 
in  nature.  The  paramour  of  the  wife  is  also  punished  by 
fine  and  imprisonment ;  and  to  avoid  collusions,  no 
prosecutions  against  the  wife  can  be  carried  on  unless 
the  partner  of  her  crime  is  joined  in  it.  This  regulation, 
too,  will  be  some  check  to  the  heartless  seducer,  who 
might  otherwise  look  with  indifference  on  the  penalty 
suffered  by  another  for  the  crime  of  which  he  was  the 
principal  cause. 

It  is  provided,  under  this  head,  that  no  prosecution  for 
this  offence  shall  be  commenced  but  on  the  complaint  of 
the  injured  party,  and  that  it  shall  cease  if  they  become 
reconciled  before  sentence. 
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The  respect  paid  to  the  bodies  of  the  dead,  which  fror  •^m 
its  universality  would  seem  to  be  a  natural  sentimen^^nt, 
has  suggested,  in  all  countries,  laws,  or  customs  haviciHKng 
the  force  of  laws,  forbidding  as  a  kind  of  sacrilege  tL  he 
violation  of  the  receptacles  for  human  remains,  whetha^er 
they  be  embalmed,  interred  or  consumed.     The  catacomzzznb, 

the  grave,  and  the  urn,  were  held  equally  sacred;  a nd 

any  intrusion  upon  them  has  always  not  only  been  ^< >n- 

sidered  as  immoral,   but  punished  as  a  crime.     It  is 
vain  that  pretended  philosophy  affects  to  consider  it 
prejudice.     The    feelings    of  the  philosopher   belie 
language  of  his  wisdom  ;  and   however   indifferent 
might  feel  as  to  his  own  remains,  he  would  not  see  wil 
out  affliction,  the  body  of  a  friend  or  relation  torn  frcii::^!^ 
the  grave,  even  to  promote  the  progress  of  science.  1* 

is  in  vain  that  we  are  told,  and  are  truly  told,  that  t::::^^^ 
health  and  life  of  the  living  ought  not  to  be  sacrificed  —  ^ 
a  vain  respect   for  the  body  of  the  dead,   incapable  ^^ 

suffering  here,  or  feeling  the  ignominy  of  exposure ;  trl^^^® 
reason  may  be  convinced,  but  the  feeling  remai^r  -i^- 
Science  must  be  content  with  subjects  whose  dissecti-^^  ^^^ 
will  interest  the  feelings  of  tione  who  are  alive.  T^^Z^^^ 
bodies  of  those  few,  who,  themselves  above  this  prejudip^  -*ce, 
devote  their  remains  to  the  cause  of  science ;  those  ^* 

malefactors  who  die  in  the  imprisonment  inflicted  by  t^:::^^^ 
law,  Liust  suffice  for  the  improvement  of  surgical  kno'  .^w- 
Icdge.     But  the  laws  must  protect,  in  the  place  of  thai^  ^^ 
lasting  rest,  the  remains  that  are  sacred  to  the  memo  ^^^ 
of  surviving  relations  or  friends.     This  natural  feeling  h   ^^ 
not  been  neglected  in  the  code  which  is  presented,  and       * 
proper  punishment  is  denounced  against  every  violatic^^^ 
of  the  sanctuary  of  the  tomb. 

We  have  now  closed  the  review  of  those  offences  which, 
powerfully  affecting  the  community  in  general,  have  been 
classed  as  public  offences.  The  seventeenth  title  com- 
mences the  other  division,  distinguished  as  Private 
Offences  ;  and  first  of  these  stand  such  as  affect  individuals 
in  the  exercise  of  their  religion.     In  most  other  systems 
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:Df  penal  law  this  title  is  much  more  extensive.  It  there 
5mbraces  a  species  of  offences  carefully  excluded  from 
:his.  In  those  systems  the  dominant  religion  is  personi- 
fied, and  rendered  by  this  fiction  subject  to  be  injured  by 
investigating  its  truth,  or  doubting  its  divine  origin. 
Nay,  the  Supreme  Being  himself  is  sometimes  impiously 
substituted  for  the  mode  of  worship  or  tenets  of  faith 
srhich  prevail  in  the  state,  and  his  almighty  power  is 
protected  by  vain  laws  to  punish  "  offences  against  God 
and  religion  "(a).  The  code  offered  to  you  does  not  con- 
tain this  absurdity.  The  exercise  of  religion  is  considered 
IS  a  right :  an  inestimable  one.  It  is  restrained  only  by 
bhose  limits  which  must  restrict  all  rights,  that  they  do 
act  encroach  on  those  of  another ;  or,  in  other  words,  do 
ttot  change  into  wrongs.  All  articles  of  faith,  all  modes 
Df  worship  are  equal  in  the  eye  of  the  law :  all  are 
entitled  to  equal  protection.  The  fallibiUty  of  human 
laws  does  not  undertake  a  task  to  which  unerring  wisdom 
alone  is  competent.  The  weakness  of  human  laws  does 
Dot  attempt  to  avenge  the  cause  of  infinite  power ;  and 
injuries  and  insults  to  the  Deity,  are  left  to  the  being  who 
isserts  his  rights  to  the  exclusive  cognizance  of  such 
ffences :  "  Vengeance  is  mine ;  I  will  repay,  saith  the 
jord."  The  code  has  not  ventured  to  trench  on  this 
ivine  prerogative ;  but  the  provisions  of  this  title  will  be 
>uiid  to  repress  or  punish  any  wanton,  or  intolerant 
fctempt  to  disturb  or  persecute ;  while  every  necessary 
iithority  is  secured  to  religious  societies  for  the  preser- 
ation  of  order  among  their  members.  So  that  the 
eneral  principles  announced  in  the  preliminary  chapter 
>  the  code,  taken  in  connexion  with  the  provisions  of  this 
Itle,  evince  that  this  state  will  give  effect  to  the  noble 
xperiment  that  has  so  successfully  been  tried  in  these 
epublics — of  giving  perfect  hberty  to  conscience — perfect 
jrotection  to  all  religions,  and  substituting  perfect  equality 
br  insulting  toleration ;  an  experiment  which  demonstrates 
low  fallacious  is  the  argument  of  a  necessary  connexion 

(a)  4  Bl.  43. 
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l)et\veen  church  and  state  ;  which  shows  that  true  pie 
may  be  preserved  amid  a  variety  of  religious  tenets ;  an 
proves   that  liberty  in  reUgion  has  the  same  influenci^— = 
on  the  great  virtues,  which  all  sects  consider  as  essenti 
to  produce  eternal  happiness,  as  liberty  in  govemme 
has  on  those  which  are  the  basis  of  political  prosperity. 

To  repress  injuries  to  reputation,  is  a  duty  more  i 
cumbent  on  legislation  since  the  introduction  of  printi 
has  given  so  many  facilities  to  assail  it ;  but  the  task 
rendered   more   difficult,  because   the   same  instrumen*^    t» 
usually  employed  in  the  work  of  detraction,  is  one  that 
necessary  to  spread  information,  promote  science,  suppo 
political  and  civil  hberty,  and  propagate  the  truths  c::^ 
religion.     To   permit   its    unrestrained   employment  fi 
these  noble  ends,  and  at  the  same  time  prevent  its 
used  as  a  means  of  destroying  reputation,  is  the  task 
must  be  performed  if  we  wish  to  preserve  consistency  i 
this  important  division  of  our  Penal  Code.     This,  it 
beUeved,  could  be  done  only  by  defining  the  offence,  an^-*^ 
then  laying  down  as  deductions  from  such  definition,  ^      * 
set  of  negative  as  well  as  affirmative  rules,  declaring  wha-^^* 
species  of  assertion  shall  be  punishable  as  illegal  a 
upon  reputation,  and  what  shall  be  permitted  in  order 
avoid  the  greater  evil  of  restraining  the  proper  liberty  or  ^^^^^^^ 
speech  and  of  the  press.     In  performing  this  task, 
tions  have  been  made  in  the  present  law,  which  wer^**"^^^ 
necessary  to  adapt  it  to  the  letter  and  spirit  of  our  con- 
stitution ;  the  provisions  of  which  have  been  adverted 
in  that  part  of  the  report  which  treats  of  offences 
the  Uberty  of  the  press.     These  provisions  will  be 
out,  although  not  in  the  order  in  which  they  stand  in 
chapter. 

1.  The  undefined,  and  perhaps  undefinable,  offence 
Hbelling  the  government,  a  court,  or  any  other 
body,  is  abolished,  as  inconsistent  with  the  spirit  of 
constitution.     It  gives  unqualifiedly  the  right  of  usin 
the  press  for  the  purpose  of  "  examining  the  proceedi 
of  the  legislature,  or  any  branch  of  the  government,"  an< 
declares,  that  no  law  shall  ever  be  made  to  restrain 
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right.  But  of  what  avail  would  this  privilege  be,  if 
pubHc  bodies  were  guarded  by  the  rules  that  apply  to 
libels  against  individuals  by  the  English  law  ?  Every 
thing,  according  to  that  law,  that  tends  to  bring  a  person 
into  contempt  or  disgrace,  is  a  libel  ;  and  although  the 
strictures  are  true,  the  guilt  is  not  lessened,  but,  accord- 
ing to  some  authorities,  enhanced.  Therefore,  every 
discussion  of  a  legislative  measure,  or  a  judicial  decision, 
which  tends  to  show  folly  in  the  one,  or  injustice  in  the 
other,  would  be  punishable  as  a  libel ;  and  the  very  end 
which  the  constitution  had  in  view  would  be  defeated. 
The  restriction  that  every  one  is  liable  for  the  abuse  of 
the  liberty,  clearly  does  not  apply  to  any  latitude  of  anim- 
adversion whatever  upon  public  measures;  but  to  the 
injury  that  may  be  done  to  private  character.  As  to 
public  measures,  there  can  be  no  abuse  of  the  right.  It 
must  be  unrestrained,  or  it  is  no  right ;  for  you  can  rest 
the  right  of  repression  nowhere  but  in  the  hands  of  some 
public  fiinctionary  ;  he  must  be  guided  by  laws  made  by 
the  legislative  power  ;  and  with  this  power  of  making  the 
rule  and  of  interpreting  the  publication  that  is  supposed 
to  be  obnoxious  to  it,  the  privilege  of  publishing  and  dis- 
cussing would  soon  be  brought  within  limits  too  narrow 
to  be  of  any  value,  unless  it  was  guarded  by  the  constitu- 
tional declaration,  and  by  laws  made  to  give  to  it  its  fall 
effect.  Nor  can  the  abuse  of  this  liberty  be  attended 
with  any  great  or  permanent  inconvenience;  certainly 
with  none  that  can  be  compared  with  that  of  the  restraint. 
A  false  representation  of  legislative  proceedings  can  have 
little  or  no  effect  in  a  country  where  the  press  is  as  free 
to  correct  as  it  is  to  spread  it.  In  a  country  where  laws 
are  made  by  a  numerous  body,  whose  proceedings  are  in 
public,  misrepresentation  is  destroyed  the  moment  it 
appears,  and  injures  no  one  but  its  weak  or  wicked  author. 
The  terms  of  a  law  may  be  grossly  misrepresented.  The 
next  day  it  is  published,  and  the  falsehood  is  detected. 
No  injury  is  suffered  by  the  public  ;  but  the  penalty  falls 
on  the  author,  who  loses  his  credit  for  veracity  or  discern- 
ment.    The  reasons  which  led  to  the  passage  of  the  law. 
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are  erroneously  and  falsely  stated  ;  they  are  ascribed  to 
ignorance  of  the  true  interests  of  the  country — hard  at 
the  heels  of  the  calumny  comes  its  refutation  in  the  pub- 
lication of  the  debates,  and  the  public  sustains  no  injury 
from  the  calumny  offered  to  a  pubUc  body  in  its  aggre- 
gate capacity.  The  same  reasoning  applies  to  the  judiciary, 
considering  courts  in  their  incorporeal  capacity.  The 
publication  and  the  publicity  of  their  proceedings  will 
always  correct  any  false  representations  that  may  be 
made ;  and  the  ideal  beings  wliich  we  personify  for  certain 
purposes,  under  the  names  of  legislative  and  judiciary 
power,  will  suffer  no  more  injury,  will  no  more  be  brought 
into  contempt  by  false  and  malicious  accounts  of  their 
proceedings,  than  the  other  power,  which  we  call  the 
executive,  and  which  it  has  never  been  thought  proper  to 
protect,  independent  of  the  persons  who  exercise  it,  by 
any  law  of  libel.  If,  then,  there  be  any  inconvenience  in 
permitting  the  widest  possible  range  to  the  right  of  verbal 
or  written  discussion  of  public  measures,  it  is  one  of  in- 
considerable amount ;  but  the  evil  of  imposing  the  least 
restraint  is  incalculable.  Say  that  true  representations 
shall  be  allowed — who  will,  in  order  to  inform  the  people, 
risk  any  publication  of  the  measures  of  their  rulers  ?  If 
incorrect  accounts  of  judicial  proceedings  are  punishable, 
who  will  venture  on  the  task  of  a  reporter  ?  Publicity, 
that  great  safeguard  against  corruption,  will  be  destroyed: 
public  opinion,  which,  even  in  despotic  governments,  cor- 
rects abuses,  will  lose  its  force ;  and  the  law  of  libel,  with 
this  extent,  becomes  one  of  the  most  powerful  engines  for 
the  overthrow  of  all  free  institutions. 

But  when  any  of  the  public  functionaries,  in  either  of 
the  great  branches  of  government,  are  personally  attacked 
— when  animadversions  on  public  proceedings  are  made 
the  vehicle  for  injury  to  private  character — then  the  law 
protects  them  as  it  does  any  other  individuals ;  and, 
although  there  can  be  no  libel  against  the  government, 
or  the  court,  yet  the  legislator  and  the  judges  are  not  left 
without  the  same  redress  that  is  given  to  their  fellow- 
citizens.     The  limits  of  this  report  will  not  permit  me  to 
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offer  one-half  of  the  reasons  that  present  themselves  to 
justify  the  suppression  of  this  species  of  libel  from  our 
codes.  The  practical  result  however  from  them,  observed 
^  the  general  and  state  governments,  is  instructive.  In 
^ost,  if  not  in  all  of  the  states,  libels  against  the  govern- 
^©nt,  and  particularly  against  the  judiciary  branch  of  it, 
^  liable  to  prosecution.  Under  the  general  government, 
^ce  the  repeal  of  the  unconstitutional  sedition  law,  they 
^^  riot.  Yet  the  tribunals  of  the  United  States,  unpro- 
^"tod  by  any  penalty,  are  certainly  not  less  respected, 
^^  perform  their  functions  with  as  Uttle  interruption, 
the  licentiousness  of  the  press,  as  those  of  the  state 
nments. 

J^  :n  most  cases,  the  connexion  between  cause  and  eflFect 
^^^ts  between  the  subject  of  this  chapter  and  that  of  a 
t^^sequent  one — of  Duels.     Defamation,  either  real  or 
X>  j)osed,  is  the  cause  of  most  of  those  combats  which  no 
^^8  have  yet  been  able  to  suppress.     If  lawgivers  had 
^^nally  condescended   to   pay  some   attention  to  the 
^^sions  and  feelings  of  those  for  whom  they  were  to 
^^islate,  these  appeals  to  arms  would  never  have  usurped 
*  "J^ower  superior  to  the  laws ;  but  by  affording  no  satis- 
"^^tion  for  the  wounded  feelings  of  honour,  they  drove 
'"^dividuals   to   avenge   all   wrongs  of  that  description, 
denied  a  place  in   the  code  of  criminal   law.      Insults 
formed  a  title  in  that  of  honour,  which  claimed  exclusive 
jurisdiction  of  this  offence.     It  is  too  late,  perhaps,  to 
eradicate ;  but  we  may  probably,  by  prudent  provisions, 
lessen  the  evil.     With  this  view,  some  have  been  intro- 
duced into  this  chapter ;    all  of  which  are  new  in  our 
criminal  jurisprudence.     By  one,  the  court  may,  if  the 
circumstances  of  the  case  render  it  proper,  direct  that 
the  whole  or  any  part  of  the  punishment  may  be  remitted, 
on  the  defendant's  making  such  apology,  or  after-amends, 
as  the  court  shall  deem  sufficient  to  the  injured  party. 
By  another,  where  the  jury  find  that  the  accused  spoke 
the  words,  or  made  or  published  the  libel,  and  that  the 
charge  is  false,  they  are  required  specially  to  state  that 
the  charge  is  false  and  unfounded,  and  the  court  may,  on 
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the  demand  of  the  prosecutor,  cause  such  declaration  to 
be  published  at  the  expense  of  the  defendant  Lastly,  if 
the  defendant  shall  avow  himself  to  have  been  the  speaker 
of  the  words,  or  the  author  of  the  libel,  and  acknowledge 
that  the  charge  they  import  is  ujifounded,  or,  in  cases 
where  there  is  any  ambiguity,  that  the  charge  was  not 
intended  to  apply  to  the  prosecutor,  the  punishment 
shall  be  confined  to  the  payment  of  costs  and  the  pub- 
lication of  proceedings.  These  several  provisions,  by 
extending  the  legal  remedy  over  part  of  the  ground  now 
exclusively  occupied  by  the  principle  of  honour,  it  is 
thought,  may,  in  conjunction  with  the  special  enactments 
in  the  chapter  of  duels,  have  a  tendency  to  check  that 
absurd  and  fatal  practice. 

No  words  should  be  punishable,  imless  they  are  used 
with  intent  to  injure,  or  are  such  as,  whatever  may  be 
the  real  intent  of  the  party,  naturally  have  that  tendency. 
But  even  to  this  there  must  be  further  restrictions,  such 
as  charges  necessarily  made  in  the  prosecution  of  a  public 
duty,  either  as  a  legislator,  judge,  advocate,  or  witness, 
and  confidentially  by  way  of  advice,  or  called  for  in  self- 
defence.  These  and  other  exceptions  are  specially  de- 
clared in  the  code,  and  they  are  generally  taken  from 
those  English  decisions  which  have  been  considered  as 
the  most  consonant  to  the  dictates  of  reason.  A  variance, 
however,  from  that  law  will  be  found  in  making  defama- 
tion, by  words  spoken,  as  much  an  offence  as  if  they  were 
written.  By  the  English  law,  although  these  give  a  right 
of  private  action,  yet  be  they  ever  so  malicious  and 
injurious,  be  the  charge  which  they  employ  ever  so 
atrocious,  they  cannot  be  punished  as  an  offence.  For 
this  difference  it  was  supposed  no  substantial  reason 
could  be  given,  and  it  was  beUeved  also  that  it  would 
lead  to  other  serious  inconveniences.  The  satisfaction 
by  private  suit  must  necessarily  be  of  a  pecuniary  nature. 
Men,  therefore,  who  think  highly  of  reputation'  are 
unwilling  to  have  theirs  appreciated  by  that  standard 
They  will,  then,  either  suffer  the  injury  to  go  unpunished, 
or  they  will  in  this,  as  in  most  other  cases  where  no 
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remedy,  or  an  inadequate  one,  is  provided,  take  the  law 
into  their  own  hands ;  and  it  is  no  improbable  conjecture, 
that  a  very  great  proportion  of  the  many  breaches  of  the 
peace,  and  deaths   by  duels,  which  originate   in  verbal 
provocation,  might  have  been  avoided,  had  an  adequate 
satisfaction  been  provided  by  law.    This  distinction,  how- 
ever, is  established,  that  while  no  action  can  be  sustained 
for  words  spoken,  unless  they  are  false  ;  yet,  when  they 
are  deUberately  written  and  published,  with  a  view  to 
injure  the  character,  they  are  punishable,  although  they 
are   true,  unless  they  were  used   from  some  motive  of 
public  good  or  private  duty.    This  distinction  has  received 
the  sanction  of  the  highest  legal  authority,  and  has  been 
practised  under  in  one  or  more  of  the  states  without  any 
inconvenience.     It   is  a  correction  of  our  present  law, 
which  forbids  the  truth  to  be  given  in  evidence  in  any 
case  of  libel.     If  the  truth  were  a  justification  in  no  case, 
one-half  of  the  utility  of  the  press  would  be  destroyed. 
The  misconduct  and  incapacity  of  those  already  in  office, 
and   the  want  of  talent  or  character  of  the  candidate, 
would  be  protected  from  exposure.     If  it  were  a  justifica- 
tion in  every  case,  the  wanton  and  malicious  exposure  of 
foibles,    misfortvmes,  or  defects,    might,  with   impunity, 
make    the   life   of    an   individual    miserable,   while   the 
anonymous  author  remained  unknown ;  and  would  not, 
as  in  the  case  of  the  same  words  spoken,   be  restrained 
by  the  fear  of  personal  vengeance. 

The  second  chapter  of  this  title  provides  a  ptmishment 
for  an  offence,  frequent  in  times  of  political  excitement, 
the  hanging  or  burning  an  obnoxious  person  in  effigy,  the 
reUc  of  a  barbarous  state  of  society,  and  the  proof  of  a 
ferocious  disposition,  fostered  by  these  riotous  proceed- 
ings, and  which,  unless  restrained  by  the  laws,  would 
realize  the  cruel  indignities  of  which  they  are  the  symbol. 
Combinations  to  destroy  reputation  by  false  accusations ; 
and  threats  of  making  them  for  the  purpose  of  extorting 
money,  are  the  subject  of  the  third  chapter  of  this  title. 
The  fourth,  which  concludes  it,  relates  to  a  mode  of 
injuring  reputation  not  unfrequently  resorted  to  by  the 
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ingenuity  of  malice,  by  publishing  false  writings  in  the 
name  of  another,  tending  to  bring  him  into  ridicule  or 
contempt.  The  happiness  of  individuals,  the  quiet  of 
families,  and  the  peace  of  society,  depend  so  much  on  the 
protection  given  by  the  laws  to  reputation,  that  this  title 
is  more  minute  in  its  provisions  than  many  of  the  othera 
The  innovations  that  have  been  introduced,  it  is  believed, 
will  be  justified  by  a  close  examination  of  their  tendency, 
and  that  no  parts  of  the  present  law  on  the  subject  have 
been  omitted  or  changed,  but  such  as  can  be  justified  by 
the  most  cogent  reasons. 

We  now  come  to  the  important  title  of  Oflences  affect- 
ing the  Person.  And,  before  we  examine  the  several 
acts  which  are  made  punishable  under  this  head,  it  may 
be  necessary  to  remark,  that,  instead  of  beginning,  as  is 
usually  done,  with  oftences  of  the  highest  degree  in  this 
class  and  then  descending  to  the  lowest,  the  order  in 
this  code  is  reversed,  and  the  ascending  scale  has  been 
adopted,  for  reasons  which  are  not  those  of  mere  arbitrary 
arrangement.  By  beginning  with  the  lowest  injury  that 
can  be  offered  to  the  person,  an  assault,  you  lay  the 
foundation  for  comprehending  the  definitions  and  de- 
scriptions of  all  the  others,  which  are  only  aggravations, 
either  in  degree  or  by  intent ;  and  having  defined  all  the 
intermediate  degrees  between  it  and  murder,  you  arrive 
at  the  simple  conclusion  that  every  homicide  which  is 
not  included  in  any  of  the  preceding  classes  of  crimes,  is 
murder  :  whereas,  by  beginning,  as  is  usually  done,  at 
the  other  end  of  the  scale,  you  must  explain  all  the  lower 
degrees  which  are  included  in  that  with  which  you  begin, 
or  your  definition  will  not  be  understood.  For  example: 
if  we  begin  with  murder,  we  can  only  cause  it  to  be 
comprehended  by  saying  that  it  is  homicide.  We  must 
then  anticipate,  by  defining  homicide  ;  and  when  we 
come  to  the  circumstances  and  intent  which  distinguish 
murder  from  other  homicides  that  are  justifiable  or 
excusable,  or  criminal  in  a  less  degree,  we  must  travel  on 
untrodden  ground,  which  we  must  pass  over  again  when 
we  come  to  speak  of  these  other  kinds  of  homicide.     But 
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^y  advancing  regularly,  we  clear  the  way  as  we  go  ;  and 
^y  getting  a  definite  idea  of  the  several  kinds  of  homi- 
5ide,  ascending  through  the  different  degrees,  from  the 
'^^htest  to  the  highest  guilt,  our  march  is  uniform  ;  each 
'^finition  is  the  foundation  for  that  which  succeeds,  until 
^^  come  to  the  last ;  and  we  may  form  a  clear  conception 
*  the  crime  of  murder,  by  calling  it  such  homicide  as 
^68  not  fall  within  any  of  the  preceding  classes. 

With  this  notice  of  the  mode  of  classing  the  offences 
gainst  the  person,  the  very  few  observations  that  will  be 
^ade  on  the  details  of  this  title  will  be  readily  understood. 

Assault — the  lowest  injury  of  this  kind — and  battery, 
/hich  usually  accompanies  it,  do  not  materially  vary  in 
beir  definitions  from  those  contained  in  the  English  law ; 
ut  the  chapter,  among  other  details,  contains  a  minute 
DLumeration  of  all  the  circumstances  which  will  justify  or 
Kcuse  violence  offered  to  the  person,  a  matter  on  which 
,  is  of  the  highest  importance  that  the  law  should  be  not 
Illy  explicit,  but  well  understood,  by  every  individual  in 
3ciety.  Where  the  same  act  may  be  indifferent,  or  a 
uty,  or  a  crime,  that  legislation  is  surely  imperfect 
irhich  leaves  anything  to  conjecture  on  such  important 
K)ints.  Yet,  however  rich  our  present  law  may  be  in 
he  number  of  decisions  to  elucidate  this  branch  of  per- 
onal  duty,  it  is  most  wofuUy  deficient  in  that  order, 
election,  and  publicity  from  which  the  people  can  learn 
ts  will.  The  code  purports  to  remedy  this  evil ;  to  give 
o  the  most  prominent  and  best  founded  of  these  deci- 
ions  the  force  of  positive  law  ;  to  give  arrangement  and 
>rder  to  the  principles  on  which  they  are  founded,  and 
enable  the  citizen  to  know  what  species  of  violence  he 
nay  resist,  and  in  what  degree ;  to  what  he  is  bound  to 
jubmit ;  in  what  cases  and  in  what  degree  he  is,  in  his 
iurn,  justified  in  exercising  it ;  and  to  trace  precisely  the 
ine  which  he  cannot  pass  without  incumng  the  penalties 
)f  the  law.  The  different  sections  of  this  chapter  mark, 
¥ith  a  precision  which  it  is  hoped  will  prove  sufficient, 
ihe  aggravations  of  this  offence,  arising  from  person,  place, 
ntent  and  degree. 


298  INTRODUCTORY    REPORT   TO 

Illegal  imprisonment  forms  the  subject  of  the  second 
chapter.  The  first  section  contains  the  detail  of  the 
different  modes  by  which  the  detention,  constituting  this 
offence,  may  be  effected,  whether  by  assault,  by  actual 
violence,  by  threats,  or  by  some  natural  obstacle  opposed 
to  the  power  of  locomotion.  Each  of  these  are  deve- 
loped and  illustrated ;  and  the  cases  in  which  detention 
of  the  person  of  another  may  be  justified  are  set  forth  in 
the  text.  A  subsequent  section,  as  in  the  cases  of 
assault  and  battery,  specifies  the  aggravation  of  the 
offence  caused  by  the  purpose  or  degree  ;  and  that 
species  of  illegal  restraint  of  liberty,  appUcable  only  to 
the  female  sex,  known  by  the  name  of  abduction,  is  pro- 
vided for  and  defined  in  the  concluding  section  of  this 
chapter. 

The  next  chapter  relates  to  an  offence  of  the  most 
heinous  nature,  whether  we  consider  its  effects  on  the 
sufferer  or  those  with  whom  she  may  be  connected. 
Whenever  it  occurs,  the  best  feelings  of  our  nature  are 
roused  against  the  brutal  and  ferocious  perpetrator,  and 
the  detestation  in  which  the  ravisher  is  held,  has  almost 
universally  induced  legislators  to  increase  the  severity  of 
the  punishment,  without  considering  that  his  chance  of 
impunity  increases  in  the  same  ratio.  By  our  present 
law  it  is  one  of  the  few  crimes  punished  with  death.  In 
addition  to  the  general  reasons  for  substituting  a  milder 
remedy,  which  apply  to  other  cases,  there  is  one  which 
makes  it  pecuUarly  necessary  in  this.  It  is  a  crime  in 
which  conviction,  from  its  nature,  must  for  the  most  part 
depend  on  the  testimony  of  a  single  witness ;  the  odium 
attaching  to  its  perpetrator  generally  supplying  the  defi- 
ciency of  other  proof.  It  is,  of  all  accusations,  therefore, 
that  one  in  which  the  innocent  have  most  to  fear,  and  in 
which  an  irremediable  punishment  ought  most  to  be 
avoided.  But  though  the  delinquent  ought  always  to 
be  kept  within  the  reach  of  the  pardoning  power,  his 
punishment  should  not  be  light :  it  is  imprisonment  for 
life.  Some  innovation  is  introduced  in  the  definition  of 
this  crime.     When  the  object  is  attained  by  fraud,  the 
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consent,  though  apparently  given,  is  as  much  wanting,  in 
reality,  as  when  violence  is  applied.  Two  cases,  in  which 
such  firaud  shall  be  equivalent  in  guilt  to  force,  are 
specified  :  where  it  is  obtained  by  the  administration  of 
soporific  or  other  drugs,  and  where  the  perpetrator 
personates  the  husband  of  the  suflferer.  The  other  pro- 
visions of  this  chapter  are  generally  accordant  with  the 
present  law. 

The  destruction  of  human  life,  in  its  inchoate  state, 
does  not  come  within  the  definition  of  homicide.  It, 
therefore,  requires  a  special  provision.  This  is  made  in 
the  fourth  chapter  of  this  title.  Whether  the  object  be 
effected  by  external  violence,  or  the  administration  of 
drugs  internally,  and  whether  with  or  without  the  con- 
sent of  the  woman,  the  crime  is  committed  ;  the  punish- 
ment is  increased  if  the  delinquent  be  a  physician  or 
surgeon ;  and  if  death  is  caused  by  the  attempt,  it  is 
murder.  Exceptions,  however,  are  made  of  the  case 
where  the  effect  is  produced  by  medical  advice,  with  the 
intent  of  saving  the  life  of  the  mother. 

A  great  personal  injury  may  be  sustained  by  the 
swallowing  or  inhaling  of  deleterious  substances.  If 
these  are  maliciously  administered,  it  constitutes  a  crime 
which  forms  the  subject  of  the  fifth  chapter  of  this  title, 
in  which  the  punishment  is  graduated  according  to  the 
intent  and  effect  of  the  offence. 

We  come  now  to  the  consideration  of  the  important 
title  of  Homicide.  The  first  section  of  this  chapter  lays 
the  foundation  for  all  the  others,  by  the  definition  of  this 
act,  and  illustrations  and  explanations  to  remove  every 
doubt  as  to  the  force  of  the  different  words  used  in  such 
definition.  The  three  great  divisions  used  in  our  present 
law  are  retained,  and  homicide  is  considered,  in  the  sub- 
sequent sections,  as  justifiable,  excusable,  or  culpable. 
All  of  these  are  defined,  explained,  and  illustrated.  The 
rules  by  which  they  are  to  be  distinguished  are  clearly 
laid  down,  and  the  exceptions  specially  noted.  Homicide 
is  justified,  by  the  requisition  of  law,  in  cases  where 
death   is  legally  inflicted   as   a  punishment,    or   where 
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it  occurs  in  resisting  an  enemy  in  the  usual  mode  ^ksS 

warfare,    excluding   poisoning  and  assassination,    wlii< 'h 

terms  are  defined  in  the  text.  It  is  also  permitted,  ai=id 
therefore  justifiable,  in  the  performance  of  other  duties  to 
the  state.  The  first  of  these  is  the  execution  of  t?IZIhe 
lawful  orders  of  magistrates  or  courts.  This  genei^M^ 
principle  is   in    conformity   with  our  existing  law ;  b^^ut 

there  is  no   part  of  it  in  which  accessible  and   clear rly 

intelligible  rules  are  more  wanted  for  the  govemme^^iit 
of  the  citizens.  They  are  called  on  by  the  first  duties  ^ 
the  state  to  obey  the  orders  of  the  magistrate,  if  they  «^^r® 
legal ;  if  they  are  illegal,  they  expose  themselves  to  t'  he 
highest  penalties  of  the  law.  One  mode  of  executi^^^^^^g 
the  order  entitles  the  citizen  who  performs  the  duty  ^ 

the  highest  praise,  and  the  other  subjects  him  to  capit^**^ 
punishment.     What,  in  one  man,  in  relation  to  his  co^cr^n* 
dition  or  offence,  is  a  duty,  in  another  is  a  crime ;  ar^^^^ 
yet  the  rules  by  which  we  are  to  be  guided  throu^^^^ 
these   narrow,  winding  paths,  bordered    by  snares  arr^tiid 
precipices,  in  which  a  false  step  entangles  us  in  ruin  ^       ^^ 
sinks  us  to  destruction ;  these  rules  are  not  to  be  four—-*^^ 
in  the  positive  enactment  of  our  law.     A  few  gener.^"'^^ 
principles  are  laid  down  by  elementary  writers ;  numeroi^^  ^ 
and    sometimes   contradictory   practical   deductions   ai^^  '^^ 
made  by  decisions  in  particular  cases ;  and  the  magi.  ^*f " 
trate  and  the  officer,  as  well  as  the  citizen  who  is  to  a*^-^ 
them,  are  left  at  their  peril  to  discover  the  law  in  '^ 
difierent  volumes  in  which  it  is  contained,  and  to  reco 
cile  the  contradictory  opinions  and  decisions  of  which 
is  composed.     This  defect  in  legislation  is  an  obvious  an< 
fatal  one.     If  the  rules  cannot  be  ascertained  until  th 
case  arises,  then  no  one  ought  to  sufier  for  contravenin 
them,  for  they  are  no  rules.     It  is  a  solecism  to  call  the 
such.     If  they  can  be   established,  it  is  a  cruel  and 
wicked  omission  to  neglect  it.     It  is  a  tyranny  to  es 
blish  and  not  promulgate  them.     But  rules  laid  down  ii^ 
books,  which,    from   their   language,   their   expense,    oC 
other  circumstances,   are    not  accessible,  although  they 
may  be  printed   and   published,    are   not  promulgated. 
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Clie  conclusion  from  these  premises  is  irresistible,  easily 
Lrawn,  and  nowise  honourable  to  the  state  of  our  criminal 
urisprudence. 

An  attempt  is  made  to  remedy  this  evil  in  the  pro- 
K>Bed  code.  Several  subdivisions  of  this  section  contain, 
n  order,  first,  the  rules  as  to  the  order  itself  which  is  to 
36  executed,  and  the  magistrate  from  whom  it  emanates ; 
ind,  secondly,  those  which  regard  the  person  executing 
t,  and  the  manner  in  which  the  duty  is  to  be  performed. 
Co  review  these  would  be  to  repeat  the  provisions  of  the 
x)de,  which  is  the  less  necessary  as  most  of  them  are 
ibunded  on  principles  established  by  the  best  decisions 
mder  our  present  law. 

The  next  duty  to  the  state,  in  the  performance  of 
d^hich  homicide  may  be  justified,  as  analogous  to  the 
former,  is  that  which  arises  from  the  opposition  to  re- 
bellion, insurrection,  and  riot.  Here  again  the  same 
importance  of  regulation  is  preserved ;  and  in  this  part 
Df  the  code,  in  which  the  principles  are  laid  down,  as 
well  as  in  the  Code  of  Procedure,  will  be  found  all 
ihat  is  necessary  to  guide  the  magistrate  in  giving,  and 
hose  whose  duty  it  is  in  executing  his  orders  on  the 
tnportant  subjects  of  arrests,  self-defence,  and  the  sup- 
pression of  breaches  of  the  peace. 

But  we  have  a  duty  to  perform,  not  only  to  the  state, 
Q  obedience  to  the  lawful  orders  of  its  magistracy,  and 
a  resistance  to  its  foreign  and  domestic  enemies  ;  there 
3  also  another,  which  we  owe  to  our  families  and  our- 
elves,  in  the  necessary  defence  of  person  or  property, 
ciere  again  we  find  the  same  deficiency  in  our  existing 
aw,  that  has  been  pointed  out  in  the  beginning  of  the 
•eview  of  this  chapter ;  and  here  again  that  deficiency  is 
ittempted  to  be  supplied  by  the  establishment  of  minute 
out  intelligible  and  distinct  rules,  to  designate  what 
resistance  may  be  offered  to  aggression,  and  to  limit  its 
extent  both  in  nature  and  degree  ;  and  with  this  ends  the 
division  of  justifiable  homicide. 

The  designation  of  that  which  is  excusable  is  con- 
tained  in  a  single  and   a  short  section.      The  leading 


I 


302  INTRODUCTORY    REPORT    TO 

distinction  between  this  division  and  that  which  pre- 
ceded it  is,  that  the  homicides  described  in  the  first  were 
voluntary,  but  are  permitted  on  some  principle  of  public 
good  or  private  right ;  but  in  this  are  involuntary,  but 
unavoidable  by  common  prudence  or  care.  Thus  far, 
from  the  very  definition  of  an  offence,  none  of  the  acts 
coming  within  the  purview  of  these  sections  can  be 
denominated  such.  The  next  section,  however,  describes 
those  acts  of  homicide  which  assume  that  character. 
When  we  inquire  whether  any  particular  act  is  an 
ofience,  this  mode  of  classification  gives  us,  in  jurispru- 
dence, the  advantage  of  an  operation  something  like  the 
arithmetical  one  of  proving  one  rule  by  another.  To 
show  a  given  act  of  homicide  to  be  an  offence,  it  must 
not  only  be  brought  within  the  definition  of  one  of  the 
acts  of  that  nature  which  are  designated  as  culpable,  but 
it  must  be  excluded  from  those  which  it  is  declared  may 
be  justified  or  excused.  The  eighth,  and  last,  section  of 
this  chapter  treats  of  these  culpable  homicides,  and  each 
of  its  six  subdivisions  contains  the  description  of  one  of 
these  ofiences,  which,  beginning  with  the  lowest  degree, 
where  no  culpable  intention  can  be  attributed  to  the 
offender,  rise  to  murder  in  its  appalUng  forms  of  assassi- 
nation and  parricide. 

Those  who  are  satisfied  with  the  provisions  of  the 
EngUsh  law,  which  knows  only  two  degrees  of  culpable 
homicide,  must  be  startled  by  the  nupiber  indicated  in 
this  chapter.  But  it  is  hoped,  and  believed,  that  a  little 
attention  to  the  subject  will  show  the  necessity  of 
making  them.  By  our  present,  which  is  the  English 
law,  all  culpable  homicide  is  either  manslaughter  or 
murder.  The  first  description  embraces  two  kinds  of 
offences  that  are  evidently  very  different  in  degree.  It 
confounds  voluntary  and  involuntary  homicide  in  the 
same  name,  and  applies  to  both  the  same  punishment 
The  destruction  of  human  hfe  by  want  of  care,  even 
without  any  design  to  do  the  smallest  mischief,  is  cer- 
tainly reprehensible ;  but  surely,  a  wise  lawgiver  would 
not  say  that  it  was  the  same  offence  with  that  of  de- 
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signed  ly  inflicting  death,  under  the  influence  of  passion, 

although  that  passion  had  adequate  cause  in  a  violent 

provocation;    nor  would  he  identify  with  these  death 

caused  by  negUgence  in  the  doing  of  an  unlawful  act  not 

amounting  to  a  crime.      Yet,  all  this  is  done  by  our 

present  jurisprudence  ;  and  this,  with  some  other  defects, 

are  endeavoured  to  be  remedied  by  the  system  which  it 

ia  proposed  to  substitute. 

The  preceding  sections  having  taught  us  what  homi- 
oides  were  justified,  permitted,  or  excused,  those  described 
in  the  one  we  are  now  reviewing  need  no  other  defini- 
tion than  that  they  are  such  as  cannot  be  brought  within 
a.ny   of  the  preceding  classes  ;  or,   in  other  words,  that 
'those  come  within  the  description  of  culpable  homicides 
"vrhich  cannot,  according  to  the  preceding  provisions,  be 
justified  or  excused.     Next  comes  the  designation  of  the 
diflferent  degrees  of  culpability.     Here  the  first  great  dis- 
tinction, between  negligence  and  design,  is  marked,  and 
<5ulpable  homicides  are  divided  into  negligent  and  volun- 
tary.    But   as   different   degrees   of  negligence  mark  a 
greater  or  less  attention  to  the  value  of  human  life,  and 
SIS   extreme   provocation,  or  the  want  of  any,   shows  a 
greater  or  less  degree  of  malignity  in  the  voluntary  in- 
iiiction  of  death,  so  each  of  these  require  subdivisions,  in 
order  to  designate  the  degree  of  guilt,  and  assign  its  cor- 
respondent punishment. 

The  first  and  lowest  degree  of  negligent  homicide  is  one 
that  differs  but  little  in  its  circumstances  from  excusable 
homicide  ;  but  as  it  does  differ,  it  must  be  an  offence.  It 
is  defined  as  homicide  involuntarily  inflicted  in  the  per- 
formance of  a  lawful  act,  in  which  there  is  no  apparent 
risk  of  life,  by  ordinary  means ;  but  without  that  care  and 
precaution  which  a  prudent  man  would  take  to  avoid  the 
risk  of  destroying  human  life.  It  will  be  best  understood 
by  a  perusal  of  this  division  of  the  section.  But  it  may 
here  be  generally  comprehended  by  repeating  one  of  the 
examples  by  which  it  is  there  illustrated.  "  When  death 
is  casually  inflicted  by  discharging  fire-arms  which  are 
believed  not  to  be  loaded,  without  examining  whether 
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they  are  so  or  not,  it  constitutes  this  offence.  If  tih< 
examination  be  made,  and  owing  to  some  unknown  caa&< 
although  loaded,  they  appear  to  be  empty;  or,  if  unkno^«« 
to  the  person  using  them,  they  have  been  loaded  imio 
diately  after  the  examination,  due  caution  has  been  us^ 
and  there  is  no  offence."  A  very  slight  punishment 
annexed  to  this  offence,  and  I  doubted  long  whether, 
the  definition  assumes  the  absence  of  any  intent  to  injux 
the  horror  and  grief  naturally  caused  by  so  fatal  a  cone 
quence  would  not,  in  itself,  be  a  sufficient  punishment  P 
the  negligence;  that  these  sensations  must  inflict  a  sufife 
ing  much  more  severe  than  any  the  law  could  with  justi^ 
award,  cannot  be  questioned.  But,  after  much  hesitatio 
I  concluded,  that  this  consideration  would  not  justify  a 
in  omitting  to  place  so  fatal  an  act  of  negligence  in  ti 
class  of  offences.  It  would  induce  us  totally  to  excus 
all  negligent  and  even  many  voluntary  homicides.  The 
depravity  that  can  conquer  those  feelings  of  remorse  anc 
mental  anguish,  with  which  nature  avenges  the  destruc 
tion  of  human  life,  is  not  suddenly,  easily,  or  frequentlj 
attained.  He  who,  yielding  to  sudden  passion,  takes  tb 
life  of  an  adversary  who  has  provoked  him,  feels  th< 
operation  of  this  internal  engine  of  punishment  as  keenly 
as  he  does  who  is  the  negligent  or  even  the  casual  instru 
ment  of  a  similar  event.  Nor  is  even  the  deliberat 
murderer  exempt ;  and  the  poets  who  have  painted  th 
most  closely  from  nature  have  always  truly  representee 
the  subsequent  remorse  to  augment  in  proportion  to  th 
previous  atrocity  of  the  murder.  Eichard  is  haunted  b; 
the  ghosts  of  his  victims.  Macbeth  exclaims,  "  I  scare 
can  think  on  what  I've  done — ^look  on  it  again,  I  dar 
not ;  *'  and  the  reason  of  his  tiger-hearted  instigator  ant 
accomplice  reels  under  the  weight  of  her  remorse.  In 
deed,  of  the  two,  the  homicide  from  sudden  passion  ma; 
reasonably  be  supposed  to  be  endowed  with  keene 
sensations,  and  therefore  more  sensibly  to  feel  the  panj 
of  remorse,  than  he  does  who  has  shown  so  much  indif 
ference  to  the  life  of  a  human  being  as  not  to  take  the 
proper  precautions  for  its  preservation. 
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Besides,  the  frequency  of  these  accidents,  as  they  are 
incorrectly  called,  seemed  to  demand  some  interposition 
of  the  law.  At  present  they  are  considered  and  classed 
as  excusable.  But  when  they  shall  be  stigmatized  as 
offences ;  when  the  voice  of  the  law  shall  direct  the 
exercise  of  that  circumspection  which  prudence  now  in 
vain  conmiands,  it  is  believed  that  greater  caution  will  be 
the  result ;  and  instances  are  not  wanting  to  show,  that  a 
positive  inhibition,  accompanied  by  the  fear  of  a  com- 
paratively slight  punishment,  has  prevented  men  from  in- 
curring risks  and  rushing  on  dangers  of  the  most  serious 
nature  (a). 

The  next  offence  is  negligent  homicide  in  the  second 
degree.  It  differs  from  the  former  only  in  the  greater 
want  of  caution.  It  is  defined  as  that  which  is  involun- 
tarily committed  in  the  performance  of  a  lawfiil  act,  but 
under  circumstances,  in  a  maimer,  or  by  means,  which 
cause  an  apparent  danger  of  inflicting  death,  without  due 
precaution  to  avoid  such  danger.  Every  word  of  this 
definition  that  could,  by  the  most  forced  construction, 
carry  any  more  than  one  meaning,  is  carefully  explained 
in  the  text ;  and  the  whole  is  illustrated  by  examples,  of 
the  crime  generally  ;  of  the  circumstances ;  of  the  ap* 
parent  risk,  as  applied  to  the  manner  of  doing  the  act ; 
and  to  the  mean^  used.  For  all  these  reference  is  made 
to  the  text  As  this  is  a  comprehensive  division,  much 
greater  latitude  of  discretion  is  given  to  the  judge,  in  the 
apportionment  of  the  punishment,  than  is  usual  in  other 
parts  of  the  code. 

The  concluding  division  under  tins  head,  of  negligent 
homicides,  relates  to  such  offences,  of  this  nature,  as  are 
committed  in  the  performance  of  other  unlawful  acts.    This 

(a)  A  traveller  in  Prussia,' during  the  reign  of  Frederick,  has  told  us, 
that  the  cavalry  reviews  of  that  great  disciplinarian  were,  at  one  time, 
very  much  embarrassed  by  the  dragoons  frequently  falling  from  their 
horses,  whereby  many  of  them  had  their  bones  broken  or  were  trampled 
to  death.  A  general  order  made  a  fall  punishable  with  thiii;y-nine 
sttipes ;  after  which  it  was  found  that  their  horsemanship  was  so  much 
improved,  that  falls  became  very  rare* 

U 
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is  only  to  be  remarked  inasmucli  as  it  graduates  the  penalty, 
according  to  the  nature  of  the  illegal  act,  in  the  perform- 
ance of  which  the  homicide  was  negligently  conmiitted. 

We  now  come  to  the  class  of  Culpable  Homicides  that 
are  voluntary. 

Still  pursuing  the  same  plan,  of  making  the  preceding 
definitions  a  key  to  those  which  follow,  voluntary  homi- 
cide is  declared  to  be  a  crime  in  all  cases  where  it  cannot 
be  justified  or  excused  by  any  of  the  rules  before  laid 
down.  It  comprises  two  divisions  only,  manslaughter 
and  murder.  These  denominations  are  retained  from  our 
present  law ;  but  the  first,  being  stripped  of  the  whole 
class  of  negligent  homicides,  nothing  remains  for  it  but 
those  acts  by  which  the  life  of  another  is  taken  by  one 
who  is  under  the  influence  of  a  sudden  passion — a  crime 
so  different  from  that  which  produces  the  same  fatal 
effect,  after  deliberation,  as  to  call  for  a  different  name, 
and  to  merit  a  milder  punishment.  But  it  is  still  a 
crime ;  one  difficult,  under  certain  circumstances,  to  dis- 
tinguish from  murder  ;  as  fatal  in  its  consummation,  but 
drawing  the  distinction  made  in  its  favour  by  the  law 
from  two  circumstances :  some  indulgence  to  the  infirmity 
of  our  nature,  when  passion  is  excited  by  an  adequate 
cause,  and  some  reprehension  for  the  injury  that  pro- 
voked the  passion.  The  difficulty  of  drawing  the  line 
that  separates  this  crime  from  the  heinous  one  of  murder, 
the  high  importance  that  it  should  be  distinctly  drawn, 
were  felt  in  framing  the  provisions  of  this  section.  The 
numerous  cases  in  the  English  law  on  this  subject  were 
studied,  and  all  those  principles  drawn  from  thetn  which 
could  give  precision  to  the  rules  that  are  laid  down. 
Yet,  after  all  that  has  or  can  be  done  to  give  precise 
limits  to  the  definitions  of  crimes,  which  depend  so  much 
as  this  does  on  the  ever-varying,  and,  for  the  most  part, 
the  inscrutable  workings  of  the  perpetrator  s  mind,  much 
must  be  left  to  the  discernment  of  the  judge.  But, 
although  we  cannot  do  all,  it  is  our  duty  to  do  that  which 
is  practicable,  and,  in  cases  of  this  high  importance,  to 
leave  as  little  as  possible  to  discretion. 


i^HE   CODE   OF   CRIMES   AND   PUNISHMENTS.  307 

'anslaughter^  then,  is  defined  to  be  homicide  com- 
^^ted  voluntarily,  under  the  immediate  influence  ot 
^<ien  passion,  arising  from  an  adequate  cause ;  and  it  is 
'^vided,  that  all  the  terms  used  in  the  definition  are  to 
^  Btrictly  construed  in  applying  it  to  any  particular  act. 
*^ch  of  these  terms  is  commented  upon  in  the  law. 
*^^iieral  rules  are  prescribed  for  deciding  what  species  of 
^3^My  shall,  and  what  shall  not,  be  deemed  an  adequate 
^Use  for  the  passion  that  causes  the  act ;  and  it  is  sup- 
?^08ed  that  the  intention  of  the  law  on  this  important 
^int,  is  so  clearly  expressed,  as  to  leave  to  the  jury  only 
bhe  task  of  deciding,  in  each  case,  whether  the  acts  and 
Intentions  of  the  party  bring  him  within  its  purview. 

Having  defined,  described,  and  illustrated  by  examples, 
Buid  confined  within  precise  rules,  all  the  other  species  of 
liomicide,  we  are  now  to  consider  the  last  and  highest 
lescription  of  this  crime — ^murder.  The  particular  atten- 
ion  of  the  legislature  is  called  to  the  definition  of  this 
^rime  in  the  new  code,  and  it  is  earnestly  desired  that 
3very  word  of  it  may  be  weighed,  and  that  it  may  be 
contrasted  with  the  description  of  it  given  by  our  present 
law,  and  that  the  one  may  be  sanctioned  which  is  the 
oaost  clear  and  explicit,  and  which  requires  the  least  re- 
ference to  other  sources  for  understanding  it.  By  the 
X)de  it  is  thus  described  :  "  Murder  is  homicide,  inflicted 
with  a  premeditated  design,  unaccompanied  by  any  of  the 
circumstances  which,  according  to  the  previous  provisions 
>f  this  chapter,  do  not  justify,  excuse,  or  bring  it  within 
some  one  of  the  descriptions  of  homicide  hereinbefore  de- 
Sned."  This  description  was,  as  the  projected  code  was 
Srst  printed,  contained  in  two  articles.  The  sense  was 
precisely  the  same,  but  the  amendment  consolidated  and 
nade  it  more  concise,  and  was  therefore  preferred.  If,  then, 
%  clear  idea  in  the  preceding  parts  of  thi^  chapter  has  been 
yiven  of  the  other  descriptions  of  homicide,  there  can  be 
lo  difliculty  in  forming  one  of  this,  that  is  not  liable  to 
3rror.  An  act  of  homicide  occurs.  Did  the  circum- 
stances justify  it  ?  Did  they  excuse  it  ?  Does  it  come 
ivithin  any  of  the  descriptions  of  neghgent  homicide  ?     J  s 
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it  manslaughter?  If  either  of  these  questions  be 
answered  in  the  affirmative,  it  cannot  be  murder.  The 
advantage  of  this  mode  of  description  over  that  of  a 
simple  definition  is  evident ;  for  should  any  words,  con- 
tained in  that  definition,  be  liable  to  misconstruction,  an 
act,  properly  coming  within  the  lower  degree  of  that 
offence,  might  be  brought  within  the  definition  of  the 
higher.  The  act  of  taking  human  life  is  the  same  in  alL 
The  attention  should,  therefore,  if  we  mean  to  avoid 
error,  be  drawn  to  all  the  circumstances  that  would  bring 
the  act  into  a  lower  degree  of  offence,  before  we  inflict  on 
it  the  punishment  due  to  the  highest ;  and  the  law  should 
be  so  framed  as  to  oblige  those  who  administer  it  to  make 
this  examination.  By  the  new  code,  no  jury  can  convict 
- — no  judge  can  condemn  for  murder,  until  they  have 
carefully  examined  all  the  lighter  shades  of  homicide,  and 
are  convinced  that  the  circumstances  of  the  case  do  not 
bring  the  accused  within  any  of  them.  The  form  of  the 
law  imposes  this  obligation.  It  cannot  be  dispensed  with ; 
for  there  is  no  other  description  of  the  crime  of  murder 
than  that  it  is  homicide  that  is  not  one  of  those  before 
described.  Now  take  the  English  description  of  the  same 
crime,  and  see  whether  the  same  result  is  produced. 
Coke  s  description  of  the  crime  is  the  one  most  generally 
sanctioned  by  decisions  and  commentators.  It  is  this : 
"  when  a  person  of  sound  memory  and  discretion  unlaw- 
fully killeth  any  reasonable  creature,  in  being,  and  under 
the  king's  peace,  with  malice  aforethought,  either  ex^ 
press  or  implied  "  (a).  Now  suppose  a  jury  empannelled 
to  try  an  indictment  for  murder,  and  after  the  circum* 
stances  of  the  case  have  been  detailed  by  the  evidence, 
this  description  is  read  to  them,  and  they  are  directed  by 
the  court,  under  the  sanction  of  their  oaths,  to  apply  it  to 
the  case.  There  is  scarcely  a  word  in  it  that,  to  a  con- 
scientious man,  will  not  afford  matter  for  serious  doubt 
The  perpetrator  must  have  been  of  sound  menwry  and 
understanding.     What  a  scope  does  this  give  for  equivo- 

(a)  3  Inst.  87. 
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elation  I    What  a  field  does  it  open  for  inquiry  !     What 
las  the  soundness  of  memory  to  do  with  the  act  ?     Be 
iihe  faculty  ever  so  imperfect,  how  does  it  afiect  the  guilt  ? 
And  as  to  discretion,  if  a  soimd  discretion  were  necessary 
to  constitute  guilt,  no  one  could  be  guilty  ;  for  surely  he 
commits  the  highest  indiscretion  who  takes  the  life  of 
another^  and  exposes  his  own  to  consequences  of  detection 
and   punishment.      The  killing  must  be  also  unlawful. 
Here  we  have  one  of  the  features  of  the  description  con- 
tained in  the  code,  but  without  the  faculty  which  it  affords 
of  determining,  by  a  reference  to  a  few  preceding  pages, 
whether  the  killing  be  lawful.     The  person  killed,  to  con- 
stitute the  crime,  must  be  a  reasonable  creature.     Neither 
a  newborn  infant,  nor  an  idiot,  nor  a  madman,  nor  one 
suffering  in  the  delirium  of  a  fever,  or  stupified  by  opium 
or   liquor,    comes   within  this  part   of  this   description 
according  to  the  plain  meaning  of  the  words.     A^ain, 
>rho  is  in  the  king's  peace  ?   What  is  malice  aforethought  ? 
Xs  there  any  malice   that  is  after  thought?     What  is 
capress  malice  ?     When  shall  it  be  implied  ?    Thus  we 
Qnd  that  there  is  scarcely  a  word  in  the  description  of  a 
c^rime  so  important  to  be  known,  that  will  not  raise  at 
X^ast  a  doubt  in  the  mind  of  a  man  of  common  under- 
s^tanding ;  and  it  would  be  difficult,  perhaps,  to  prove  any 
ciescription  of  the  crime,  which  would  sufficiently  give  us 
'tx)  understand  its  precise  meaning,  without  a  reference  to 
^he  definitions  of  those  homicides  which  were  not  included 
in  it.     I  am  certainly  aware  that  most  of  these  terms 
Xiave  been  expounded  by  commentators  and  illustrated  by 
<lecisions,  and  that  a  recourse  to  these  sources  of  informa- 
iiion  would  teach  us  what  construction  the  best  lawyers 
and  judges  have  put  upon  them ;  but  still  the  evil  recurs. 
There  is  no  source  to  which  we  can  look  for  the  absolute 
certainty  on  which  the  conscience  of  a  juror  ought  to  rest, 
who  is  sworn  to  decide,  and  the  definition  given  to  him 
as  the  text  ot  the  law  :  he  has  a  right  to  pat  the  construc- 
tion which  his  understanding  adopts,  upon  the  doubtftil 
words ;  and  there  are  cases,  too,  in  which  the  expositors 
to  whom  he  is  directed,  are  not  themselves  agreed,  more 
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particularly  in  what  respects  the  construction  of  malice^ 
express  or  implied — the  great  pivot  on  which  this  defini- 
tion turns — and  one  of  which  it  is  so  difficult  to  form  a 
definite  idea,  that  I  have  purposely  excluded  it  from  the 
description  of  this  offence  in  the  code. 

I  may  be  deceived,  but  if  I  am  not  more  so  on  this 
than  on  any  other  provision  in  the  work,  the  law  on  the 
subject  of  homicides,  in  their  various  grades,  from  inno- 
cence up  to  the  deepest  guilt,  is  rendered  by  the  code 
more  clear,  more  consonant  to  reason,  and  more  sus- 
ceptible of  easy  execution,  than  it  is  as  it  now  stands. 

Our  present  law  knows  but  one  grade  of  murder.  Yet 
there  are  evident  aggravations  which  ought  to  be  marked 
by  a  discreet  legislature.  Four  have  been  adopted  in 
the  code  that  is  presented  to  you. 

Infanticide,  the  first  grade  above  that  of  common 
murder,  is  distinguished  by  its  disregard,  not  only  to  the 
feelings  of  humanity,  but  of  nature ;  but,  on  the  other 
hand,  its  atrocity  is  so  much  lessened,  by  the  deep  and 
powerful  sense  of  shame  which  usually  prompts  it,  that  I 
doubted  some  time  whether  it  should  form  a  separate 
class.  It,  however,  after  due  consideration,  seemed 
properly  to  occupy  a  place  between  that  kind  of  volun- 
tary and  culpable  homicide,  committed  under  circum- 
stances that  would  not  reduce  it  strictly  to  manslaughter, 
but  caused  by  some  provocation,  yet  distinguishing  it 
from  the  deeper  guilt  of  assassination,  which  is  the  next 
grade. 

This  characteristic  is  applied  to  murderers,  from  con- 
siderations drawn  from  the  purpose  of  the  act,  the  means 
by  which  it  was  accomplished,  or  the  condition  of  the 
person  suffering  by  the  crime.  The  purpose  gives  it  this 
name  when  it  is  committed  in  order  to  effect  another 
crime,  or  to  conceal  one  previously  committed,  when  its 
object  is  to  obtain  an  inheritance,  or  when  a  reward  is 
given  and  taken  for  its  commission.  The  means  charac- 
terize murder  as  assassination  when  it  is  perpetrated  by 
lying  in  wait,  by  arson,  by  poison.  The  condition  of  the 
party  murdered,  and  his  actual  situation,  also  raise  the 
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guilt  into  that  of  assassination^  under  the  following  cir- 
cumstances :  when  the  sufferer  is  a  woman ;  a  man  above 
the  age  of  seventy ;  a  minor  under  the  age  of  sixteen ; 
a  person  in  a  dwelling-house  at  night ;  asleep  any  where, 
or  travelling  on  the  high-road.  All  these  situations  and 
conditions  imply  helplessness  and  security.  They  add 
cowardice  and  treachery  to  the  guilt  which  invades  them, 
and  therefore  rank  it  in  this  grade  of  crime. 

But  if  these  cases  of  implied  security  and  protection 
demand  the  severe  animadversion  of  the  law,  in  a  much 
higher  degree  does  that  of  express  trust  and  confidence, 
and  positive  treachery.  I  have,  therefore,  incorporated 
as  a  third  class  of  aggravated  murder  that  known  to  the 
Scottish  law  by  the  express  name  of  murder  under  trust, 
and  have  described  it  as  "  that  which  is  committed  by 
persons  standing  in  the  following  relation  to  the  party 
murdered,  that  is  to  say  :  husband,  wife,  tutor  or  curator, 
ward,  collateral  relations  within  the  second  degree  inclu- 
sive, master,  servant,  schoolmaster,  host,  guest,  physician 
or  surgeon ;  and  finally,  if  the  murder  be  committed  by 
one  upon  another  who  has  reposed  confidence  of  safety  in 
him,  on  an  express  or  implied  promise  of  fidehty  or  pro- 
tection. Murder  committed  by  a  guide  or  conductor  on 
the  land,  or  by  the  master  of  a  vessel  by  water,  upon  a 
traveller  whom  he  has  undertaken  to  conduct,  are  ex- 
amples of  this  last  description  of  murder  under  trust." 
The  code,  in  this  as  in  other  cases,  contains  articles 
explanatory  of  all  the  words  used  that  might  be  under- 
stood in  more  than  one  sense. 

Parricide  is  the  last  species  of  murder.  The  English 
law,  while  it  punishes  the  murder  of  a  master  by  a  ser- 
vant, as  a  species  of  treason,  expresses  by  no  mark  of 
particular  abhorrence  that  of  a  father  by  his  son.  Solon, 
it  is  said,  thought  it  too  atrocious  to  be  supposed  possible, 
and  therefore  omitted  the  mention  of  it  in  his  code. 
Modem  times  afford  too  many  proofs  of  its  recurrence 
to  justify  the  same  expressive  silence  with  respect 
to  it. 

The  punishment  for  murder,  unaggravated  by  any  ot^^ 
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the  circumstances  which  bring  it  within  either  of  t 
denominations  above  mentioned,  is  imprisonment  for  li 
The  Code  of  Prison  Discipline  contains  the  increas^^^^ 
privations   and   aggravations   of   punishment    that    a 
applied  to  higher  degrees  of  this  crime. 

Suicide  does  not  enter  into  the  catalogue  of  offence 
for  the  reasons  offered  in  the  Report  on  the  Plan  of* 
Penal  Code  (a) ;  but  a  penalty  is  provided  to  operate  xxpot^ 
those  who  aid  the  unhappy  sufferer  in  committing  \!kii^^ 
act  of  desperation,  or  who,  having  the  power,  do  not^ 
prevent  its  execution. 

This  title  could  not  conclude  without  a  chapter  in  rela- 
tion to  duels  ;   that  practice  which,  in  modem    times, 
seems  to  have  proved  how  inefficient  are  all  laws  when 
opposed  to  public  opinion,  and  to  what  degree  the  fear  of 
shame  will  prevail  over  that  of  punishment. 

In  the  whole  scope  of  criminal  legislation  there  is  no 
subject  which  presents  greater  difficulties.  Severe  penal- 
ties have  been  denounced  against  it  in  vain ;  and  it  is  the. 
more  difficult  to  be  eradicated,  because  it  prevails  most 
where  courage,  a  fear  of  disgrace,  and  a  sense  of  personal 
dignity,  are  most  perfect. 

One  cause  of  this  disorder  in  society  has  been  antici* 
pated  in  that  part  of  this  report  which  treats  of  injuries 
to  reputation.  Where  the  law  gives  no  such  relief  as 
ought  to  satisfy  those  who  conceive  themselves  disgraced 
by  imputations  on  their  honour  or  integrity,  as  long  as 
honour  and  integrity  are  necessary  to  happiness  ia 
society,  human  passions  will  endeavour  to  supply  the. 
deficiencies  of  the  law.  But  the  law,  as  it  now  stands, 
gives  a  partial  remedy  in  those  cases  of  defamation  only 
which  imply  a  want  of  integrity  or  impute  the  commis- 
sion of  a  gross  crime  ;  and  we  accordingly  find  that 
redress  is  sought  by  an  application  to  the  laws  for. 
injuries  of  that  nature  more  frequently  than  by  appeals; 
to  arms ;  while  the  charge  of  mendacity,  or  of  a  defi*^ 
ciency  in  the  courtesies  of  life,  are  niore  frequent  causes 

(a)  See  page  26. 
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of  duek  than  imputations  of  serious  crimea  Why  is 
this  ?  It  is  because  the  law  gives  some  relief  in  the  one 
case — ^none  in  the  other.  One  part  of  the  remedy  pro- 
vided by  the  code  is  suggested  by  this  consideration. 
The  other  is  drawn  from  the  motive  that  leads  to  the 
offence :  this  is,  in  most  cases,  a  desire  to  possess  that 
degree  of  standing  in  society  which  raises  the  possessor 
in  the  esteem  of  his  fellow-citizens,  and  gives  him  a  right 
to  expect  those  distinctions  and  offices  to  which  his 
talents  may  entitle  him. 

If,  then,  we  can  procure  an  adequate  remedy  by  law 
for  injuries  to  reputation,  and  make  an  exclusion  from 
office  and  civil  distinction  the  consequence  of  any  attempt 
to  usurp  the  functions  of  the  law  :  if,  by  proper  penalties, 
we  give  to  those  who  reluctantly  aid  in  encounters  of 
this  nature  a  good  pretext  for  refusing  their  co-opera- 
tion, while  we  take  away  that  which  the  law  now  affords 
them,  for  refusing  to  give  evidence  against  their  prin- 
cipals, we  shall  do  much  to  lessen  the  frequency  of  this 
practice,  and,  by  giving  a  turn  to  public  opinion,  in  time, 
to  extirpate  it. 

Beginning  at  the  source  of  the  evil,  the  first  provision 
of  the  chapter  is  to  make  it  punishable  to  use  insulting 
words,  or  to  make  an  assault  with  the  intent  either  of 
provoking  a  challenge  or  disgracing  the  party  if  he 
should  not  give  it ;  and  in  order  that  a  prosecution,  for 
such  an  offence,  may  be  made  the  means  of  producing  an 
honourable  satisfaction,  the  next  article  provides,  that  if 
the  defendant  shall  make  any  denial,  explanation,  or  ac- 
knowledgment, which,  in  the  opinion  of  the  court,  ought 
to  satisfy  the  honour  of  the  prosecutor,  they  shall  direct 
the  same  to  be  published,  with  their  opinion,  declaring  it 
to.be  satisfactory,  and  dismiss  the  defendant ;  and  where 
no  such  acknowledgment  is  made  before  judgment,  it 
shall,  if  given  against  the  defendant,  contain  a  clause 
that  it  shall  be  void  as  to  all  but  costs,  in  case  the 
defendant  shall  make  such  acknowledgment  as  shall  be 
satisfactory  to  the  prosecutor;  and  in  any  prosecution 
under  this  article,  if  the  offence  be  a  charge  affecting  the 
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honour  or  reputation  of  the  person  making  the  com- 
plaint, and  the  proof  on  the  trial  show  such  charge  to 
be  unfounded,  the  court  shall  make  that  declaration  in 
the  sentence,  and  cause  it  to  be  published  at  the  expense 
of  the  defendant,  and  the  truth  of  such  charge  shall,  if 
the  prosecutor  desire  it,  be  tried  by  the  jury. 

These  provisions  are  entirely  new.     They  give,  what 
the  law  has  hitherto  denied,  satisfaction  for  those  species 
of  insults  which  most  commonly  lead  to  duels,  and  satis- 
faction of  a  species  that  the  most  chivalrous  need  not 
blush  to   seek  or  to  receive ;  and  insomuch,  they  9X0 
calculated  to  prevent  those  fatal  encounters  which  few,  i^ 
any,  of  those  who  engage  in  them,  would  not  avoid,  \0^ 
any  other  mode  were  provided  by  which  they  could  escapes 
disgrace.      If,  however,  the  parties  refiise  this  remedy^ 
for  their  wrongs,  and  give  or  accept  a  challenge  to  fight 
a  duel,  although  it  should  not  take  place,  the  penalty  is 
imprisonment  in  close  custody  from  two  to  six  months, 
and  a  suspension  of  political  rights  for  four  years ;  if 
the  duel  take  place,  the  penalty  is  increased  by  a  longer 
period  of  imprisonment,  and  a  protracted  suspension  of 
rights  both  civil  and  political,  in  proportion  to  the  injury 
resulting  from  such  conflict ;  if  it  result  in  death,  the 
imprisonment  is  extended  to  four  years ;  and  all  political 
rights,  and  the  civil  rights  of  the  first  and  third  class,  are 
forfeited  for  ever.     If  the  wound  which  produces  death 
is  inflicted  by  treachery,  it  is  declared  to  be  murder  by 
assassination.     The  treachery  intended  by  this  provision 
is  defined  to  be  the  breach  of  any  rules  made  for  con- 
ducting the  combat,  or  by  taking  any  other  advantage 
that  could  not  be  supposed  to  have  been  intended  to  be 
given;  and  whatever  may  have  been  the  rules  agreed 
upon,  it  is  declared  to   be  assassination,  if  the  mortal 
wound  be  given  after  the  party  is  disarmed,  or  other- 
wise incapable  of  resistance ;  or,  if  the  party  inflicting 
the  mortal  wound  have  obtained  the  power  of  doing  it 
without  risk  to  himself,  by  the  effect  of  a  chance  pre- 
viously agreed  upon.     These  two  last  provisions  are  in- 
tended to  put  an  end  to  a  ferocious  practice  sometimeB 
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resorted  to  in  duels ;  which  it  is  thought  may  be  done, 
as  much  by  stigmatizing  them  by  the  designation  of 
treachery  and  assassination,  as  by  the  severe  punishment 
assigned  to  them,  which  punishment  there  will,  in  such 
cases,  be  no  disposition  in  the  prejudices  of  jurors  to 
avoid  inflicting.  However  imperative  we  may  make  the 
language  of  the  law,  it  loses  its  force  when  it  includes  in 
the  same  prohibition,  by  the  same  name,  and  under  the 
same  penalty,  acts  different  in  their  motives,  circum- 
stances and  effecta  We  may,  in  our  statutes,  give  the 
name  of  murder  to  death  occasioned  by  a  duel ;  but  the 
world  will  not  adopt  the  appellation  ;  and  a  combat, 
sanctioned  by  the  irresistible  command  of  public  opinion, 
and  marked  by  no  circumstances  of  peculiar  malignity, 
will  never  be  considered,  prosecuted  or  punished,  as  an 
assassination.  If  you  wish  to  have  it  punished  at  all, 
it  must  be  by  its  own  name,  and  a  proportionate  punish- 
ment, nor  must  that  be  an  infamous  one.  Put  what  is 
called  a  fair  dueUist  on  a  footing  with  a  thief  or  a  mur- 
derer, and  you  assure  his  impunity.  Consign  him  to  a 
temporary,  close,  but  not  degrading  imprisonment ;  take 
away  from  him  all  hope  of  political  preferment;  and 
seeing  that  his  conviction  and  its  consequences  cannot 
be  escaped,  he  will  gladly  avail  himself  of  the  oppor- 
tunity offered  by  the  laws,  of  throwing  off,  without 
disgrace,  the  tyranny  of  custom ;  for  there  is  this  pecu- 
liarity in  the  offence  of  which  we  now  speak,  that  nine 
times  in  ten  it  is  most  reluctantly  committed  by  all  who 
are  parties  to  it.  Let  the  severe  punishment,  then,  be 
reserved  for  treachery  and  ferocity;  inflict  a  mild  penalty 
on  duels  fairly  conducted  ;  punish  the  insults  which  lead 
to  them,  and  you  will  insure  the  execution  of  the  law ; 
furnish  a  fair  excuse  for  even  the  most  high-minded  to 
avoid  incurring  the  disadvantages  which  it  creates,  and 
you  will  do  more  than  has  been  yet  done  to  abolish  this 
barbarous,  unequal  and  unjust  mode  of  settling  private 
quarrela 

If  prosecuting  officers  had  always  used  the  same  dili- 
gence  in  bringing  duellists  to  justice    that  they  have 
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shown  in  the  case  of  other  offenders  against  the  la'^ 
although  the  accused  might  escjipe  the  severe  penalties 
the  law  from  the  lenity  of  jurors,  yet  the  risk,  incoi 
venience,  solicitude  and  expense  of  the  trial,  would  dete 
many,  particularly  those  who  had  aided  as  witnesses  o: 
seconds ;  but  there  seems  to  be  a  general  tacit  consent 
on  the  part  of  the  magistrates,  attorneys  for  the  state 
and  grand  jurors,  that  there  is  something  dishonourable 
in  such  prosecutions,  and  that  they  form  an  exception  tc 
the  oath  of  office,  and  are  not  to  be  prosecuted,  unless  oi 
the  most  direct  application,  and  on  producing  the  fiilles 
proof.  How  else  shall  we  account  for  the  open,  note 
rious,  flagrant  breaches  of  the  law  so  frequently  takin 
place  almost  in  the  presence  of  the  magistrate,  the  gran 
jurors,  and  the  prosecuting  officer,  without  any  instanc 
of  prosecution.  To  remedy  this  evil,  the  code  provide 
that  the  attorney-general  and  district  attorneys  sha 
make  a  declaration  on  oath,  and  also  make  an  honorai 
declaration,  that  they  consider  the  execution  of  la\i 
against  duelling  as  forming  no  exception  to  their  dut 
of  carrying  the  laws  into  effect ;  and  that  they  will,  h 
all  lawful  means,  prevent  any  intended  duel  which  conn 
to  their  knowledge,  and  prosecute  all  offences  againi 
that  part  of  the  code.  Still  further  to  prevent  th 
offence,  no  person  elected  or  appointed  to  any  office,  civ 
or  military,  judicial  or  executive,  shall  exercise  the  sam< 
unless  he  shall  declare,  on  oath,  that  he  has  not  and  wi 
not  commit  any  of  the  offences  described  in  this  chapte: 
I  was  not  unapprized  when  these  provisions  were  recon 
mended,  that  this  expedient  had  been  partially  resorte 
to  in  some  of  the  states,  and  that  it  had  not  bee 
deemed  a  proper  remedy.  But  I  apprehend  that,  in  ib 
cases  where  it  has  appeared  to  fail,  it  was  not  fully  c 
fairly  tried;  and  I  have  from  the  first  authority  tha 
in  one  state,  at  least,  it  had  proved  so  nearly  effectual  a 
to  render  duels  extremely  rare  where  they  had  former! 
prevailed  to  a  most  alarming  degree.  In  a  letter  wii 
which  I  have  been  favoured  by  the  chief-justice  of  ih 
United  States,  he  says :   **  On  the  subject  of  iduelliii) 
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some  contrariety  of  opinion  prevails.     I  am  among  those 
who  think  that  the  utmost  wisdom  is  required,  and  ought 
to  be  exerted,  for  its  prevention.     Originating  in  a  sense 
of  honour,  the  passion  from  which  it  springs  must  be 
Consulted,  if  we  hope  to  suppress  it.     "We  must  array- 
ambition  against  this  false  honour,  as  its  only  equal  com- 
petitor in  a  young  and  ardent  mind.     The  privation  of 
political  rights  which  you  propose  is,  I  think,  particularly 
adapted  to  this  offence.     The  efficacy,  as  in  most  other 
cases,  depends  on   the   certainty  that  the  law  will   be 
executed.     Were  you  to  rely  on  public  convictions  alone, 
this   certainty  would    not    exist.      Even   where   death 
ensues,  prosecutions  will  not  always  be  instituted.  When 
it  does  not  ensue,  still  more  where  the  duel  does  not  take 
place,  the  whole  affair  will  generally  be  overlooked  ;  and 
challenges  will  not  be  completely  restrained.     The  oath 
you  require  from  every  person  appointed  or  elected  to 
any  office  whatever,  before  he  can  enter  upon  its  duties, 
is,  I  believe,  the  best,  if  not  the  only  measure,  which 
human  wisdom  can  devise.     Its  efficacy  has  been  proved 
in  Virginia,  where  a  similar  oath  is  prescribed  and  has 
been  rigidly  exacted.     The  consequence  is  that  duelling, 
formerly  so  conmion,  is  now  scarcely  known  in  this  state, 
and  pubUc  opinion  on  the  subject  is  very  much  changed." 
This  high  authority,  supported,  as  it  always  is,  by  irre- 
fragable argument  for   the   doctrines   stamped  with  its 
approbation,  has  confirmed  me  in  the  purpose  of  retain- 
ing in  the  code  which  is  submitted  to  you  the  provisions 
I  have  detailed.     The  same  false  sentiment  of  honour 
which  leads  to  a  breach  of  the  laws  in  committing  this 
offence,   renders   its  punishment    more   difficult.      Wit- 
nesses avail  themselves  of  the  principle  that  they  cannot 
be   compelled   to  justify  anything  that  may  inculpate 
themselves ;  and,  therefore,  neither  seconds,  nor  surgeons, 
nor  any  others   who  were  voluntarily  present,   can   be 
induced  to  testify  ;  so  that  facts  notorious  to  the  world, 
published  in  every  newspaper,  which  must  be  known  and 
understood  in  order  to  exonerate  the  parties  from  the 
foul  crime  of  assassination,  and  which,  therefore,  they 
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cannot  wish  to  keep  secret,  can  rarely  be  proved  before 
a  court  of  justice.  In  order  to  obviate  this,  in  another 
part  of  the  system  it  is  provided  that  those  who  have 
served  as  seconds  in  a  duel,  or  witnessed  one  as  surgeons, 
shall  be  forced  to  give  testimony  against  the  principals ; 
and  that  no  person  so  examined  shall  be  himself  punish- 
able for  the  offence.  This,  together  with  the  forfeiture 
of  political  and  civil  rights  incurred  by  the  second,  if  he 
be  convicted,  will  make  it  extremely  difficult  for  princi- 
pals to  obtain  friends  to  attend  them  to  the  field ;  and 
the  dishonourable  as  well  as  dangerous  suspicions  that 
must  attach  to  the  survivor,  in  a  duel  without  witnesses, 
will  generally  prove  an  insurmountable  obstacle  to  such 
encounters. 

The  frequency  of  this  offence  in  our  state,  the  many 
valuable  lives  which  have  been  sacrificed  to  this  false 
point  of  honour,  the  distress  with  which  it  has  over- 
whelmed whole  families,  and  the  particular  ferocity  which 
of  late  years  the  practice  has  assumed,  all  justify  the 
attention  of  the  legislature,  and  call  for  its  special  inter- 
ference ;    not  in  the  shape  of  severe  penalties ;  not  by 
denouncing  punishments  which  are  never  inflicted :  bu* 
by  preventive  remedies ;  by  mild  laws,  so  framed  aa  tc^ 
secure  their  execution ;  and   by  taking  away,   in   most^ 
cases,  the  pretext  for  private  vengeance  which  was  ofierecL 
by  the  deficiencies  of  public  justice. 

The  twentieth  title,  '*  Of  offences  affecting  individuals^ 
in  their  profession  or  trade,"  contains  only  a  reference^ 
to  other  parts  of  the  code,  in  which  offences,  under  that^ 
description,  were  necessarily  noticed  ;  it  being  founds 
impossible,  without  repetition,  or  anticipating  on  others 
provisions,  to  arrange  these  under  a  separate  head. 

The  condition  of  individuals,  or  that  relation  in  whichtf 
nature  and  the  institutions  of  society  have  placed  ihewm 
with  respect  to  each  other,  is  the  source  of  rights  as  welS 
as  of  other  enjoyments  which  ought  to  be  protected  bj« 
law.  Our  present  laws  afford  this  protection  but  imper*- 
fectly  in  some  instances,  and  totally  deny  it  in  otheiB.^ 
The  substitution  of  one  infant  for  another  at  such  m 
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)r  age  as  renders  the  exchange  and  the  deceit  prac* 
le  in  the  absence  of  the  parent,  the  production  of  a 
nded  child  for  the  purpose  of  intercepting  an  inherit- 

are  not  offences  by  onr  present  law ;  yet  the 
>rudence  of  all  nations  gives  us  examples  of  these 
itions.  The  destruction  or  falsification  of  registers 
irths,  marriages  and  deaths,  for  the  purpose  of 
ng  the  condition  of  another,  is  also  made  punish- 
by  proper  penalties.  The  common  practice  of 
ling  infants  was  thought  to  be  not  improperly 
d  under  this  head  ;  for  although  it  is  certainly  an 
J  to  the  person,  and  as  such  might  have  been 
d  in  that  division,  yet  the  principal  injury  is  that 
d  to  his  condition,  by  causing  him  to  lose  the 
itages  of  the  relation  in  which  he  would  have  been 
i  as  the  child  of  his  parents. 

e  conditions  arising  from  the  important  relation  of 
^nd  and  wife  may  bo  affected  in  the  most  cruel  and 
ous  manner,  by  contracting  a  second  marriage 
g  the  existence  of  a  former  connexion  of  the  same 
While  the  civil  law  pronounces  the  last  marriage 

the  penal  law  cannot  but  add  the  sanction  of  a 
r  punishment  to  a  fraudulent  act,  which  disappoints 
Lopes  of  domestic  happiness,  deprives  the  offspring 
5  first  union  of  a  parent's  care,  and  devotes  those  of 
)cond  to  unmerited  reproach,  and  all  the  other  evils 
egitimacy.  Our  present  law  is  not  silent  on  this 
ffence  ;  but  the  statute  wants  precision,  and  one  of 
Kceptions  would  seem  by  its  language  to  give  the 
s  of  evading  its  penalties  without  much  diflficulty ; 
r  declares  they  shall  not  attach  to  any  one  whose 
tnd  or  wife  shall  have  absented  liim  dr  herself  from 
ther  for  five  years,  "  the  one  of  them  (that  is,  the 
tnd  or  wife)  not  knowing  the  other  to  be  living 
a  that  time."  So  that,  if  the  offending  can  only 
the  injured  party  in  ignorance  of  his  existence  for 
^ears,  he  may  contract  a  second  marriage  with 
lity.  Besides  correcting  this  inaccuracy,  by  re- 
ing  the  exception  to  the  innocent  party,  the  nine- 
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teenth  title  contains  many  other  articles  to  prevent  the 
evasion  of  the  law,  and  to  clear  up  doubts  in  a  matter 
so  important  to  the  peace  of  families  and  the  good  order 
of  society. 

We  have  now  come  to  the  consideration  of  a  class  more 
numerous  and  more  difficult  to  repress  than  any  in  the 
catalogue  of  offences  :  those  affecting  property ;  which 
word  is  here  used  precisely  in  the  sense  given  to  it  in 
the  Book  of  Definitions  :  that  is  to  say,  that  it  conveys 
a  compound  idea,  composed  of  that  which  is  the  subject 
of  property  and  the  right  to  be  exercised  over  it.    In 
relation  to  its  object,  property  is  either  corporeal  or  incor- 
poreal ;  and  the  right  to  be  exercised  over  it  is  that  of 
possessing  and  using  it  with  respect  to  that  which  is 
corporeal,    and   of    enforcing    and   transferring  it  with 
respect  to  that  which  is  incorporeal     Consequently,  the 
injuries  treated  of  in  this  title,  are  acts  which  interfere 
with  the  exercise  of  the  right,  which  may  be  done  eithei 
by  destroying  or  injuring  the  thing  which  is  the  object 
of  property,  or  by  removing  it  from  the  possession  o^ 
the  owner,  and  appropriating  it.     On  this  distinction  ^ 
founded  the  division  of  these  offences,  into    malicioc^' 
injuries  to  property,  and  fraudulent  appropriations  of  it^^ 

1.  In  the  former,  the  term  malicious  is  intended  €^ 
exclude  negligent  or  unintentional  injuries,  which  at:^ 
left,  when  the  case  requires  it,  to  the  operation  of  tl^ 
civil  law. 

The  most  common,  as  well  as  the  most  dangerous  offenc^^ 
of  this  nature,  is  that  called  arson  by  our  present  lawJ 
which  imposes  the  penalty  of  imprisonment  for  life  oi^ 
the  burning  of  certain  enumerated  buildings,  and  severe 
years  at  hard  labour  for  the  burning  of  any  othe^ 
building.  In  the  new  code  the  severest  punishmeniJ 
for  this  offence  is  fourteen  years'  penitentiary  imprison^ 
ment,  and  this  is  restricted  to  the  burning  of  a  dwelling- 
house,  a  distind;ion  between  it  and  other  buildings  notf 
inhabited  being  obviously  proper.  The  destruction  oM 
other  buildings  is  made  punishable  by  penalties  proper^ 
tioned  to  their  value  j  and  the  chapter  contains  provisioni^ 
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T  the  protection  of  all  property,  real  or  personal, 
ainst  every  species  of  malicious  mischief  All  the 
rms  used  are  defined ;  the  defect  in  our  present  law, 
lich  punishes  no  other  injury  of  this  kind  to  property 
it  by  burning,  is  supplied ;  and  two  articles  are  added 
:iich  provide  for  other  important  omissions ;  the  one, 
e  malicious  destruction  of  title-deeds  or  evidences  of 
operty;  the  other,  the  removal  or  destruction  of 
idmarks. 

A  second  chapter  provides  for  a  case  analogous  to 
ose  mentioned  in  the  one  that  precedes  it.  This  is 
3  invasion  of  property  by  housebreaking,  which  is 
5ned  to  be  the  entry  into  a  house  secretly,  or  by  force, 
threats,  or  fraud,  during  the  night,  or  entry  by  day 
i  concealment  untU  night,  with  the  intent  of  com- 
tting  a  crime.  As  this  is  a  distinct  ofience  from  that 
appropriating  property  after  the  house  has  been  so 
«red,  and  is  completed  by  the  entry  itself  with  the 
ent  to  commit  any  species  of  crime,  whether  against 
-son  or  property,  it  occupies  a  kind  of  middle  ground 
;ween  malicious  injury  to  property  and  the  next  divi- 
Q,  a  fraudulent  appropriation  of  it. 
2.  In  this  division,  it  is  believed  that  several  valuable 
provements  have  been  introduced,  both  in  the  arrange- 
tnt  and  the  manner.  It  is  arranged  under  six  heads, 
1  treated  of  in  as  many  different  sections, 
rhe  first  is  the  fraudulent  appropriation  of  personal 
)perty,  which  had  been  delivered  to  the  offender  for 
3ther  purpose.  This  section,  by  several  precise  articles, 
calculated  to  avoid  the  uncertainty  that  has  prevailed 
bh  respect  to  constructive  thefts,  and  by  providing  an 
3quate  punishment,  which  was  totally  wanting,  for 
udulent  breaches  of  trust,  to  assign  to  each  of  these 
3nces  its  appropriate  penalty  and  character. 
The  second  section  provides  for  a  case  that  is  now 
her  always  confounded  with  theft,  or  considered  as  not 
ning  within  the  scope  of  any  penal  law.  I  mean  the 
udulent  appropriation  of  property  found.  Whatever, 
strict  morality,  may  be  the  character  of  such  act,  it  is 
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clearly  less  in  degree  of  guilt  than  theft ;  while,  at  the 
same  time,  the  injury  to  the  owner,  and  the  knowledge 
which  the  finder  must  have  that  the  property  is  not  Ina, 
ought  to  rank  it  as  an  offence,  though  one  deserving  a 
Ughter  punishment. 

A  third  section  relates  to  the  violation  of  epistdmy 
correspondence;  an  act  not  punishable  by  our  present 
law ;  but  one  which,  whether  we  consider  the  want  of 
principle  that  must  produce  it,  or  the  injury  it  is  calcu- 
lated to  do,  ought  to  be  repressed  by  the  sanction  of  the 
law.  The  unauthorised  opening  and  reading  of  a  sealed 
letter ;  the  publication  of  such  letter  so  improperly 
opened  ;  the  taking  of  a  letter  from  another  without  his 
consent;  whether  sealed  or  not,  and  the  malicious  publi- 
cation thereof,  are  severally  declared  to  be  offences,  and 
are  made  punishable  by  fine  and  imprisonment.  The 
sanctity  of  private  correspondence,  and  of  the  confiden- 
tial communications  of  friendship,  have  been  too  often 
violated  by  party  spirit  or  imprincipled  treachery,  in  our 
day,  to  require  any  argument  to  show  why  this  secfcioi^ 
has  been  deemed  necessary. 

The  two  next  sections  are  of  high  importance  in  thi^ 
general  division  of  offences ;   and  the  attention  of  th^^ 
legislature  is    particularly  invited   to  their  provisiona*^^ 
They  relate  to  two  offences  that   are  frequently  con — 
founded,  but  which  are  here  endeavoured  to  be  distin-  ' 
guished  by  definitions  and  rules  which  are  minute,  and 
it  is  hoped,  will  be  foimd  to  be  intelligible  and  precise. 
These  offences  are,  the  obtaining  of  property  by  fiedse 
pretences,  and  theft,  properly  so  called.     The  uncertainly 
of  the  English  law  on  this   subject  was  lamented  by 
Lord  Hale ;  and  the  multipUcity  of  decisions,  since  his 
time,  have  rather  rendered  it  more  obscure.     That  great 
lawyer  says :  '^  It  is  the  mind  which  maketh  the  taking 
of  another's  goods  to  be  felony  or  a  bare  trespass  only ; 
but  because  the  variety  of  circumstances  is  so  great,  and 
the  complication  thereof  so  mingled,  that  it  is  impossible 
to  prescribe  all  the  circumstances  evidencing  a  felonious 
intent,  or  the  contrary,  the  same  must  be  lejft  to  the  due 
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and  attentive  consideration  of  the  judges  and  jury  ; 
whence  the  best  rule  is,  in  doubtful  matters,  rather  to 
incline  to  acquittal  than  to  conviction ''  (a).  These  douht- 
ful  matters  alluded  to  in  his  lordship's  opinion,  might,  it 
was  thought,  be  much  diminished  in  number,  and,  of 
course,  the  conviction  of  guilt  and  the  acquittal  of  inno- 
cence rendered  more  certain,  by  adopting  precise  defini- 
tions, drawing  practical  deductions  from  them,  and 
elucidating  the  whole  by  examples.  It  has  been  my 
endeavour  to  do  this ;  with  what  success  can  only  be 
determined  by  a  close  examination  of  the  text.  Simple 
theft  being  sufficiently  described,  and  the  danger  of  con- 
founding it  with  other  fraudulent  appropriations  of  pro- 
perty^oided,  the  next  consideration  is  the  different 
aggravations  of  which  it  is  susceptible.  These  form  the 
subjects  of  the  three  following  sections. 

The  first  of  these  is  theft  by  effi'action.     This  differs 
from  the  crime  known  by  the  name  of  burglary,  by  our 
present  law,  in  this,  that  it  is  committed  by  breaking 
into  a  house  by  day,  or  by  actually  committing  the  theft 
therein  without  breaking ;  whereas  burglary  can  only  be 
committed  by  a  nocturnal  effraction,  and  is  complete  by 
the  intent  of  enteriDg,  in  which  it  more  resembles  the 
offence  which  has  hereinbefore  been  described  as  house- 
breaking.    Stealing  by  an  entry,  without  effraction,  is 
punished  by  a  mitigated  penalty ;  but  the  crime  and 
the  punishment  are  aggravated  by  the  circumstances  of 
actual    violence    to   any  person    who  may    resist    the 
offender,  or  of  preventing  such  resistance  by  threats. 
There  is  an  error  of  the  press  in  placing  in  this  section 
tihe  two  last  articles,  respecting  wrecked  property.     They 
properly  belong  to  the  section  which  treats  of  the  fraudu- 
lent appropriation  of  property  found 

The  next  aggravation  is  that  of  privately  stealing  from 
the  person,  which  I  have  been  induced  to  place  in  a 
separate  grade  of  crime,  principally  from  the  considera- 
tion that  it  is  one  which  cannot  well  be  committed,  to 

(a)  Hale's  P.  C,  p.  509 
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any  extent,  without  a  dexterity  acquired  only  by  long 
practice  and  instruction ;  and  also  from  the  cUfficulty  of 
guarding  against  the  depredations  of  its  exercise. 

The  last  aggravated  theft,  which  it  has  been  deemed 
proper  to  notice,  is  robbery,  which  is  '*  theft  conunitted 
by  fraudulently  taking  the  property  of  another  from  his 
person,   or  in  his  presence,   with    his    knowledge  and 
against  his  will ;  whether  it  be  taken  by  force,  or  de- 
livered, or  suflfered  to  be  taken  through  fear  of  som^ 
illegal  injury  to  person,  property,  or  reputation,  that  iig^ 
threatened  by  the  robber  or  his  accomplice/* 

The  description  of  these  last  two  offences  is  so  nearly 
similar  to  those  contained  in  the  English  law,  as  to  re- 
quire no  elucidation ;  nor  does  any  seem  necessary  for 
that  treated  of  in  the  concluding  section,  namely,  receiviog 
property  knowing  it  to  be  stolen.  But,  although  the 
English  law  has  been  made  the  ground-work  of  these  and 
other  provisions,  it  is  not  meant  to  allege  that  the  rules 
of  that  jurisprudence  have  been  strictly  followed,  except 
where  they  have  been  found  to  coincide,  as  they  for  the 
most  part  do,  with  those  of  justice. 

The  fourth  chapter  of  this  title  defines  an  offence  of  no 
unfrequent  occurrence  in  England,  and  which,  it  was 
thought,  should  be  guarded  against  here ;  that  of  attempt- 
ing to  obtain  property  or  other  advantage  by  such  threats^ 
either  of  injury  to  person,  reputation  or  property,  as  do 
not  amount  to  robbery,  according  to  the  definition  of  that 
offence  contained  in  this  code.  The  offence  chiefly  in- 
tended to  be  guarded  against  by  this  chapter,  is  that  of 
sending  threatening  messages  or  letters,  either  to  obtain 
property,  or  procure  service,  or  merely  to  alarm. 

The  last  chapter  of  this  book  contains  a  description  of 
offences  which  it  was  found  impossible  to  bring  within 
any  one  division  of  the  code,  because  it  might  affect  as 
well  the  person,  the  reputation,  the  property,  or  the  pro- 
fession or  trade  of  individuals.  To  have  treated  conspiracy 
as  a  separate  offence,  under  each  of  these  titles,  would 
but  have  led  to  a  tiresome  and  useless  repetition.  It 
was,  therefore,  determined  to  annex  it  to  the  whole  as  a 
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lading  chapter.  It  is  there  defined  as  an  agreement, 
^een  two  or  more  persons,  to  do  any  unlawful  act,  or 
af  those  acts  designated  in  the  law,  which  become,  by 
x)mbination,  injurious  to  others.  Those  are  further 
uned  to  be,  agreements  to  commit  offences;  to  accuse 
prosecute  falsely ;  to  do  certain  enumerated  injuries 
are  not  offences  when  done  by  an  individual.  The 
5t  of  the  first  two  of  these  combinations  needs  no  ex- 
ition.  The  offence  is  the  act  of  combining  to  do 
u  If  the  completion  of  the  design  were  made  neces- 
to  constitute  the  offence,  the  evil  would,  in  many 
,  be  without  remedy.  The  agreement  between  two 
ore  persons  is  an  act  which  shows  a  settled  design ; 
is  clearly  distinguishable  from  an  intent  formed  in 
aind  of  an  individual,  not  only  because  of  its  being 
susceptible  of  proof,  but  also  from  the  circumstances, 

if  the  original  design  of  the  individual  could  be 
I  to  appear,  a  change  of  purpose  might  have  taken 
,  of  which  no  evidence  could  be  given ;  whereas,  a 
•ination  between  two  or  more  must  have  been  com- 
cated  by  some  outward  acts,  and  the  renunciation  of 
roject  evidenced  in  the  same  way ;  both  being  sus- 
ble  of  proof  A  combination  too,  although  discovered 
8  execution,  is  injurious,  because  it  excites  alarm  in 
arson  who  was  the  object  of  it,  and  a  sense  of  danger 
iuspicion  in  the  whole  community,  which  the  most 
mined  but  secret  intention  of  an  individual  could 
•  do.  The  danger  is  also  increased  by  the  character 
3  injury  to  be  effected  by  these  combinations ;  they 
;,  for  the  most  part,  such  as  individual  malignity 

could  not  accomplish.  For  these  reasons  agree- 
8  to  do  certain  acts,  although  never  carried  into 
ition,  are,  in  this  and  other  parts  of  the  code,  made 
hable  as  offences. 

e  third  head  under  which  conspiracy  is  made  an 
je,  although  the  act  agreed  to  be  done  would  not  be 
fence,  without  such  previous  agreement,  requires 
elucidation.  Its  object  is  to  prevent  combinations 
ous  to  trade,  by  raising  or  depressing  wages.     This 
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subject  is  one  that  has  engaged  some  attention  lately  in 
England,  where  the  laws,  as  they  now  stand,  prohibit 
combinations  among  workmen  for  raising  their  wages,  bat 
do  not  consider,  as  an  offence,  a  similar  agreement  am(Hig 
employers  to  lower  them.     To  impose  as  few  restraints  as 
possible  upon  the  liberty  of  action,   is  undoubtedly  a 
Boimd  rule,  in  that  part  of  legislation  which  may  opwk 
upon  poUtical  economy ;  and  therefore  it  might,  m  a 
superficial  view,  seem  that  any  regulation^  as  to  tiie  con- 
duct  of  those  concerned  in  manufactures  and  trade,  in 
relation  to  the  price  they  may  choose  to  put  on  their  own 
labour,  or  give  for  that  of  others,  would  be  contrary  to 
this  rule.     But  the  law  interposes  here,  not  to  impose  a 
restriction,  but  to  prevent  one  from  being  imposed  by  an 
incompetent  authority.     Every  labourer  has  a  right  to 
revise  his  services,  imless  the  price  which  he  appreciates 
them  at,  be  that  price  ever  so  extravagant,   be  paid. 
Every  employer  has  the  right  to  refuse  the  same  service 
unless  the  price  be  reduced  to  the  sum  he  thinks  it  worth. 
But  whenever  an  agreement  takes  place  among  the  class 
of  employers  or  labourers,  for  regulating  these  prices, 
then  such  an  agreement  becomes,  to  the  extent  to  which 
it  can  be  enforced,  a  law  operating  for  the  reduction  or 
advance  of  wages,  and  a  law  made  by  parties  interested 
in  the  imposition  of  it ;  and,  therefore,  necessarily  unjust ; 
and  which,  if  permitted,  would  be,  in  effect,  a  usurpation  o' 
the  powers  of  legislation,  and  an  unwise  and  oppressi^^ 
exercise  of  them  ;  for,  although  an  agreement  be  only  * 
law  to  those  who  are  parties  to  it,  yet,  when  the  objecfc  ^ 
it  is  to  affect  the  interest  of  others  in  a  way  in  which  tb-^^ 
would  not  be  affected  but  for  such  agreement,  it  is  in  ^ 
operation,  although  it  may  not  be  in  its  form,  a  1^ 
operating,  though  not  binding,  upon  those  who  are  IP-^ 
parties  to,  but  objects  of  the  agreement.     Suppose  a  l^ 
instead  of  an  agreement,  and  that  a  statute  should  rend^ 
it  unlawful  in  any  employer  to  give  more  than  a  certain 
price  to  his  labourers,  the  effect  upon  this  last  class  woul^ 
be  precisely  the  same ;  yet  such  a  law  would  be  acknoir- 
ledged  to  be  one  at  variance  with  the  principles  of  free 
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certion^  firee  use  of  capital,  and  free  competition.  The 
rreement,  therefore,  is  hostile  to  these  principles,  and 
ight  not  to  be  permitted.  For  these  reasons  the  code, 
I  conformity  with  the  English  law,  imposes  a  penalty 
1  any  two  or  more  persons  conspiring  to  raise  the  price 
r  wages;  but  it  adds  to  that  provision  one  which  is 
anting  in  the  English  statute,  imposing  a  similar  penalty 
1  a  combination  between  employers  to  reduce  the  price 
f  labour.  Without  this  the  law  would  be  partial  and 
njust  in  its  oper^ftion.  Employers  in  Miy  one  branch  of 
lanufacture,  being,  comparatively  to  the  operators,  few 
1  number,  an  agreement  between  them  is  more  easily 
lade ;  more  readily  enforced  among  themselves  ;  and, 
rhile  their  wealth  enables  them  to  wait  the  eflfect  of  their 
ombination,  the  poverty  of  those  against  whom  it  is 
irected  obliges  them  soon  to  yield  to  the  dictates  of 
heir  employers,  be  they  ever  so  oppressive.  This  in- 
quality  in  the  effects  of  this  offence,  between  these  two 
lasses  of  men  upon  whom  it  reciprocally  operates, 
equires  a  correspondent  difference  in  the  punishment ; 
Ad  it  is,  therefore,  directed  that  imprisonment  shall 
Iways  be  part  of  the  sentence  against  employers  for  a 
ombination  to  lower  the  rate  of  wages,  for  this  cogent 
eason,  that  the  highest  limit  which  could  be  given  to 
he  fine  upon  the  labourer  would  be  no  punishment  to 
is  wealthy  employer  who  should  be  guilty  of  the  same 
ffence.  It  is  sJso  provided,  that  an  agreement  to  require 
.  longer  time  to  labour  in  the  day,  or  to  decrease  the 
Lumber  of  working  hours,  without  altering  the  price, 
hall  be  considered  as  a  combination  to  lower  or  raise 
he  rate  of  wages ;  and  if  the  agreement  be  to  inflict  any 
ajury  on  those  who  wiU  not  become  parties  to  it,  the 
vanishment  is  to  be  doubled.  Other  articles  are  con- 
ained  in  the  text,  calculated  to  explain  and  carry  into 
iSect  those  which  have  been  commented  on,  and  to  guard 
gainst  abuses  in  enforcing  ihem. 

The  rapid  view  I  have  thought  it  necessary  to  take  of 
Jiis  important  branch  of  the  work  committed  to  me  is 
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now  finished.      Some  comments  and  arguments  that^ 
perhaps^  ought  to  have  formed  a  part  of  it^  have  been     i 
doubtless  omitted.     They  will  readily  be  supplied  by  the 
intelligence  of  the  body  to  whom  it  is  submitted ;  but  I 
much  fear  that  the  reproach  of  having  unreasonably  tres- 
passed on  their  attention  may  have  been  more  justly 
incurred    Tet  nothing  has  been  advanced  which  was  not^ 
thought  necessary  to  the  elucidation  of  the  great  variety 
of  provisions  contained  in  this  code,  and  much  was 
designedly  left  to  be  supplied  by  reflection. 
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I  HAYB  now  the  honour  to  present  the  second  of  those 
oodes  which  your  law  has  directed  me  to  prepare.  The 
legislature  which  passed  that  law,  were  aware  that  no 
system  would  be  complete  without  a  Code  of  Procedure. 
Expense,  delay  or  uncertainty,  in  applying  the  best  laws 
for  the  prohibition  of  ojQTences,  would  render  those  laws 
useless  or  oppressive.  Therefore,  this  division  has  been 
considered  of  equal  importance  with  any  of  the  others,  but 
more  extensive  in  its  operation  than  either  of  them.  The 
party  committing  the  offence  and  the  individual  injured, 
rarely  the  whole  community,  are  the  only  persons  im- 
mediately affected  by  the  commission  and  punishment  of 
a  crime.  But  in  the  measures  prescribed  for  preventing 
or  prosecuting  them,  every  citizen,  however  unconnected 
with  the  offence,  may  find  himself  involved.  As  a  judge, 
a  magistrate,  a  civil  or  military  officer,  or  even  a  private 
citizen,  every  one  is  liable  to  become  an  active  party  in 
the  task  of  applying  the  law,  after  a  breach  of  its  provi- 
sions haa  taken  place,  in  preventing  the  commission  of  a 
crime,  or  in  arresting  the  progress  of  such  as  are  continuous 
in  their  nature.  The  rules  which  direct  us  in  what 
manner,  under  what  circumstances,  and  to  what  extent 
we  may  use  force  to  protect  our  own  persons  and  property, 
or  those  of  another,  against  unlawful  violence,  also  belong 
to  this  division  of  the  law ;  so  that  its  provisions  are  more 
required  for  dajly  use  than  those  of  any  other  part  of  the 
system;   and  it  may,  therefore,    without   impropriety. 
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be  said,  that  a  society,  however  excellent  may  be  its  laws 
for  defining  crimes  and  affixing  to  them  proper  punish- 
ments, will,  if  the  means  of  canying  them  into  effect  are 
expensive,  dilatory  and  uncertain,  be  woise  governed  than 
the  commmiity  in  which  the  C!ode  of  Crimes  and  Punish- 
ments  is  faulty,  but  where  the  rules  for  executing  it,  and 
for  preventing  and  arresting  the  progress  of  oflfences,  are 
easy,  cheap,  expeditious  and  just.  More  attention,  there- 
fore, has  been  paid  to  this  branch  of  the  subject  than  the 
little  importance,  commonly  attached  to  it,  would  seem  to 
warrant.  None  of  the  codes  which  have  come  within  my 
knowledge,  either  ancient  or  modem,  except  the  French, 
contain  any  separate  body  of  laws  directing  the  mode  of 
procedure,  either  for  arrest,  trial,  punishment  or  prevention. 
Our  laws,  as  we  have  seen,  are  woftdly  defective  in  this 
particular;  giving  for  acts,  which,  by  some  laws,  are 
declared  to  be  offences,  no  rule  whatever;  and  for  the 
others,  referring  us  to  the  English  common  law,  immodi- 
fied  by  statute.  The  necessity,  therefore,  of  a  Code  of 
Procedure  was  much  more  urgent  than  that  which  existed 
for  a  Code  of  Crimes  and  Punishments.  The  83rBtem 
adopted  in  the  prosecution  of  certain  offences,  by  the 
legislature,  and  in  that  of  others  by  the  courts,  with  the 
modifications  introduced  by  our  statutes,  is  fireed  £rom 
many  of  the  abuses  and  oppressions  to  which  criminal 
prosecutions  in  England  are  liable :  a  public  oflScer  being 
appointed  to  prosecute,  the  individual  who  has  suffered  by 
the  crime,  is  not,  in  addition  to  his  loss,  put  to  the 
expense  of  bringing  the  offender  to  justice :  jurors  being 
taken  by  lot,  no  improper  influence  can  be  exerted  in  the 
arrangement  of  the  panel :  the  assistance  of  counsel  being 
secured  in  all  cases,  the  defendant,  no  matter  of  what  he 
is  accused,  is  enabled  to  make  his  full  defence  :  and  the 
intervention  of  a  grand  jury  being  rendered  necessary  in 
every  case  of  a  grave  accusation,  the  individual  is  not 
exposed  to  vexatious  prosecutions  that  can  materially 
affect  him.  Standing  mute  is  considered  as  a  denial,  not 
a  confession.  Appeals  of  murder,  trials  by  battle,  and 
many  other  oppressive  and  absurd  parts  of  the  ancient 
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common  law,  have  never  been  used  in  our  state.  Yet, 
with  all  these  comparative  advantages,  our  practice  re- 
quires reform. 

First,  because  the  exemption  from  several  of  these  and 
other  inconveniences  is,  in  many  instances,  not  secured  by 
law ;  and,  in  others,  is  given  to  us  by  the  construction  of 
he  court,  contrary  to  law.  In  the  Introductory  Report  to 
he  System  of  Penal  Law,  it  has  been  shown,  that  where 
he  common  law  of  England  is  prescribed  as  the  law  of 
ur  procedure,  it  is  spoken  of  without  any  of  the  amend- 
cients  introduced  by  the  English  statutes ;  and  that  in  all 
cts,  which  are  created  offences  since  1805,  no  mode  of 
procedure  whatever  has  been  provided. 

Secondly,  because,  if  the  present  mode  of  procedure 
^ere  sanctioned  by  law,  it  would  require  alterations  and 
additions  in  the  several  particulars  in  which  they  have 
)een  introduced  in  the  code,  some  of  which  will  be  herein- 
rfler  pointed  out,  with  the  reasons  for  introducing  them. 

Thirdly,  because  of  the  difficulty,  expense  and  incon- 
renience,  before  enlarged  upon,  of  referring  to  foreign  laws, 
^tten  in  a  language  which  a  majority  of  our  citizens  do 
lot  understand. 

Fourthly,  because  of  the  imcertainty  inseparable  from 
aws  depending  for  their  authority  upon  judicial  decisions. 

Fifthly,  as  incident  to  the  two  last,  because  of  the  ease, 
x)nvenience,  and  indeed  necessity,  for  all  those  who  wish 
X)  perform  their  duty  as  good  citizens,  of  finding  in  one 
x>ok,  couched  in  language  easily  imderstood,  and  arranged 
n  a  method  making  them  easily  accessible  to  all,  the 
"ules  necessary  to  direct  them  in  all  the  cases  in  which 
lelf-defence,  the  prevention  of  crime,  the  arrest  of  offenders, 
iad  their  high  duties  as  magistrates  or  jurors  are  involved. 

The  Code  of  Procedure  now  offered,  sets  out,  as  that  of 
Ilrimes  and  Punishments  does,  with  an  introductory  chapter 
containing  a  brief  exposition  of  the  objects  which  it  is  in- 
«nded  to  effect.  To  this  enunciation  I  have  heard  no 
>bjection  stated,  and  its  utility  has  been  acknowledged  by 
nany  of  those  statesmen  and  jurists  to  whom  the  plan  has 
yeen  submitted ;  it  haa,  therefore,  been  retained. 
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The  first  of  these  objects,  m  order,  as  well  as  in  impor- 
tance, is  the  prevention  of  intended  offences.  This  may  be 
effected  by  personal  resistance.  The  cases  in  which  resist- 
ance is  lawful,  the  degree  to  which  it  may  be  carried,  under 
what  circumstances  the  interference  of  private  individuals 
is  permitted,  when  the  sanction  of  a  magistrate  is  required, 
his  right  to  command  the  assistance  of  others,  and  when  he 
may  require  the  aid  of  military  force,  together  with  the 
formalities  required  for  effecting  these  objects,  are  set  forth 
in  the  first  book. 

According  to  our  present  jurisprudence,  there  is  either 
no  written  law  for  our  direction  on  these  points,  which  it  is 
so  much  our  interest,  as  parties,  magistrates,  or  citizens,  to 
know,  or  it  is  so  dispersed  in  different  books,  so  uncertain 
when  it  is  found,  and  of  such  doubtM  authority,  as  to 
render  it  unsafe  for  any  one  to  trust  to  his  own  opinion,  or, 
in  truth,  in  many  cases,  to  that  of  others.  Yet  the  occasions 
which  call  for  the  exercise  of  these  rights  and  duties,  are 
those  of  all  others  in  which  there  is  least  time  to  reflect,  or 
opportunity  to  consult.  For  this  reason,  every  man  ought 
to  be  provided  with  the  means  of  acquiring  so  much  know- 
ledge on  these  points  as  is  necessary  for  daily  use.  Without 
it,  he  will  neither  know  how  to  protect  himself,  or  pay  these 
duties,  which  he  may  be  urgently  called  on  to  perform  in 
the  protection  of  others.  He  must  either  act  at  his  peril, 
submit  to  injuries  which  he  has  a  right  to  repel,  or  depend 
on  the  purchased  opinions,  and  sometimes  the  "forked 
counsel,"  of  men  who  disgrace  an  honourable  profession. 

The  first  dictates  of  common  sense  inform  an  individual 
that  he  has  a  right  to  defend  himself.  The  laws  of  society 
impose  the  obligation  upon  him  of  defending  others,  and 
of  enforcing  the  execution  of  the  laws.  Magistrates  and 
executive  officers  are  required  by  official  duty  to  prevent 
or  arrest  violence  and  depredation ;  and  the  military  force 
is  told,  that  it  must  assist  the  civil  power  when  legally 
called  on.  All  this  the  general  language  of  the  law  gives 
the  citizen  to  imderstand.  But  in  our  state  it  has  never 
deigned  to-  make  such  a  record  of  its  will  as  may  enable 
any  one^  desirous  of  obeying,  to  discover  boundaries  be- 
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^een  legal  acts  and  transgression  in  the  performance  of 
ibis  duty.  A  correct  moral  sense^  a  determination  to 
njure  no  one,  may,  with  respect  to  a  man's  own  actions, 
render  a  knowledge  of  positive  law  less  necessary ;  but  no 
3rudence  can  foresee  or  prevent  the  necessiiy  of  self- 
lefence,  and  every  man  may  be  called  on  in  some  capacity 
o  protect  others  or  to  defend  the  peace  of  the  state ;  and 
ret  with  every  inclination  to  perform  the  duties  of  a  good 
dtizen  on  these  occasions,  he  is  continually  arrested  by  the 
mavoidable  doubts  which  must  arise  as  to  the  propriety 
Kf  personal  exertion  in  the  particular  case,  or  tiie  extent 
o  which  he  may  carry  it.  On  the  vital  subject  of  calling 
n  the  military  to  the  aid  of  the  civil  powers,  there  is  abso- 
utely  no  provision ;  and  there  is  no  power  liable  to  a  more 
langerous  abuse.  Sometimes  necessary  for  the  defence 
>f  the  constitution  and  the  enforcement  of  the  laws,  it  is 
%t  the  same  time  the  weapon  best  adapted  for  their  sub- 
rersion.  The  circumstances,  therefore,  in  which  its  use  is 
permitted,  and  the  mode  of  its  exercise,  ought  to  be  im- 
pressed on  the  mind  of  every  citizen,  to  prevent  his  refusing 
his  aid  when  it  is  legally  required  on  the  one  hand,  and  of 
bis  being  made  the  instrument  of  his  own  oppression  on  the 
other.  It  is  attempted,  in  the  first  book  of  the  code  now 
presented,  to  provide  a  remedy  for  these  evils. 

The  first  title  treats  of  the  modes  of  preventing  appre- 
hended offences,  which  it  is  declared  may  be  either  by 
resistance  or  by  the  intervention  of  the  officers  of  justice. 

The  first  chapter,  by  reference  to  the  corresponding  parts 
of  the  Penal  Code,  lays  down  the  rules  by  which  the 
resistance  of  the  party  injured,  to  offences  affecting  his 
person  or  property,  is  regulated.  The  second  chapter 
details  the  cases  in  which  third  persons  may  interfere, 
without  the  sanction  of  the  magistrate,  and  those  in  which 
such  interference  is  not  only  a  right,  but  a  legal  as  well  as 
a  moral  duty.  In  this  chapter  are  contained  two  pro- 
visions which  require  particular  notice.  By  the  first  an 
honorary  reward  is  held  out  as  an  inducement  for  extra- 
ordinary exertion  in  the  prevention  of  crime,  or  in  bringing 
an  offender  to  justice.     This  consists  in  a  certificate  of  the 
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act,  recorded  on  the  minutes  of  the  court,  and  transmitted 
to  the  appointing  power  to  serve  as  a  recommendation  for 
any  office  in  which  the  qualities  manifested  by  it  are 
required ;  to  this,  in  such  cases  as  the  governor  and  judges 
think  worthy  of  the  distinction,  a  piece  of  plate,  of  hmited 
value,  may  be  added.     A  very  high  authority  (a)  tells  us 
that  recompense,  in  a  despotism,  must,  to  accord  with  what 
he  terms  the  principle  of  the  government,  be  of  a  pecuniary 
nature,    and    honorary  in  a   monarchy ;  but  that  in  a 
republic,  founded  on  virtue,  and  which  he  seems  to  thiok 
ought  to  be  its  own  reward,  it  ought  not  to  be  allowed  at 
alL     He  admits,  that  in  a  monarchy  the  honour  is  and 
ought  to  be  accompanied  by  fortune;  but  why  his  doctrine 
should  interdict  to  republics  the  agency  of  both  honour  and 
profit,  upon  the  human  mind  for  the  public  good,  it  is  not 
easy  to  imagine.     If  a  republic  could  be  composed  of  m^ 
wiUing  to  devote  their  services  to  their  country  fix)m  a 
patriotic  desire  to  see  it  prosper,  without  the  admixture  of 
any  other    motive,   rewards  and    distinction   would  be 
unnecessary ;  but  such  pure  attachment  to  the  public  goo^ 
has  never  been  known  to  pervade  any  community ;  and  Hx^ 
reward  of  public  esteem,  and  the  distinction  to  which  i- 
leads,  must  ever  be  so  closely  connected  in  the  mind  vnUM 
the  most  elevated  and  disinterested  patriotism,  as  to  mak^ ' 
it  extremely  difficult  to  pronounce  the  latter  motive  to  hav*^ 
been  that  which  predominated  in  any  given  exertion  fo  -^ 
the   public    service.     All  that  a  wise   legislator  can  b^ 
expected  to  do,  is  to  present  such  motives  as  will    mosir 
effectually  attain  the  end,  which,  in  the  case  under  con^ 
sideration,  is  extraordinary  exertion  for  the  due  executioi]^ 
of  the  laws.     But  we  must  take  care  that  these  means  are^ 
not  such  as  will  produce  a  greater  evil  than  the  breach  ofl 
the  laws  which  they  are  employed  to  enforce.     Such,  I- 
confess,  would  be  a  corruption  of  the  morals  of  the  people, 
or  the  introduction  of  any  motive  that  would  destroy  the  ^ 
fundamental  principles  of  their  government. 

Let  us  test  the  system  of  rewards  for  extraordinary 
services  by  this  rule.     There  can  be  no  greater  incentive 

(a)  Monteeqoien,  Esprit  des  Lois,  !•  5,  o.  18. 
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to  voluntary  action  than  the  hope  of  public  applause,  and 
when  joined  to  pecuniary  recompense  and  undiminished 
by  any  consciousness  of  wrong,  it  comprises  all,  perhaps, 
that,  independent  of  religious  motives,  can  most  forcibly 
act  on  the  human  mind ;  it  is,  therefore,  well  calculated 
to  produce  the  effect.  For  let  it  be  remarked,  that  it  is 
proposed  solely  to  operate  in  cases  where  the  fears  of 
punishment  cannot  be  employed ;  no  man  can  justly  incur 
a  penalty  for  not  doing  more  than  the  law  requires; 
but  the  public  good  may,  at  times,  be  essentially  promoted 
by  such  acts.  Some  motive,  therefore,  should  be  held  out 
for  their  performance.  Some  passion  must  be  enlisted : 
it  cannot,  as  we  have  seen,  be  fear :  it  must,  then,  as  the 
only  alternative,*  be  hope— hope  of  some  enjoyment.  Of 
what  nature  shall  that  enjoyment  be  ?  With  conscious- 
ness of  well-doing,  pure  love  of  coimtry  imconnected  with 
any  personal  credit  or  other  advantage,  and  with  public 
esteem  without  any  substantial  testimonials  of  its  exist- 
ence, legislation  can  have  nothing  to  do.  The  first  must 
exist  in  every  uncorrupted  mind,  whatever  may  be  the 
operation  of  the  laws;  the  second  is  equally  inde- 
pendent of  external  causes,  and  the  third  must,  in 
all  societies,  in  a  greater  or  less  degree,  attend  the 
performance  of  actions  for  the  public  good.  But 
these  motives  are  not  sufficiently  general  or  strong 
to  justify  us  in  relying  solely  on  their  operation. 
Laws  must  be  made  for  men  as  they  are,  not  such  as  an 
exalted  theory  of  imagined  perfection  supposes  them  to  be ; 
and  although  in  evSy  coLnunity  some  may  be  found 
capable  oT  i^  eZordi..,7  Lu  of  pjuc  service, 
without  even  the  hope  of  reaping  the  reward  of  the  esteem 
of  those  for  whose  benefit  they  were  performed ;  yet  the 
bulk  of  mankind  require  something  more.  The  conscious- 
ness of  a  good  action,  the  knowledge  of  the  benefit  it  has 
conferred  on  the  country,  and  even  the  persuasion  that  it 
is  known  and  sUently  approved,  is  not  sufficient.  Good 
policy,  it  is  thought,  as  well  as  justice,  requires  that  this 
esteem  should  be  expressed  by  some  external  mark ;  and 
that  pecuniary  recompense,  the  representative  of  so  many 
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other  enjoyments,  should,  in  particular  cases,  be  super- 
added as  a  testimonial  of  gratitude.  That  the  hope  of 
these  additional  rewards  would  strengthen  the  motive  to 
action,  there  can  be  no  doubt ;  and  if  they  do  not  counter- 
act the  more  refined  and  disinterested  impukes,  which 
have  the  same  tendency,  they  may  safely  be  employed ; 
for  although  laws  cannot  direct  the  operations  of  the  mind, 
yet  those  laws  may  promote  or  discourage  them,  by  oflfer- 
ing  other  co-operating  or  counteracting  inducements  to 
produce  or  defeat  the  end  proposed ;  and  the  inquiry  is, 
which  of  these  effects  will  be  produced  by  the  employment 
of  the  rewards  proposed  in  this  part  of  the  code  ?  Th 
held  out,  for  danger  incurred,  diligence  used,  or  skill  dis 
played  in  any  extraordinary  degree,  in  preventing 
offence,  or  bringing  in  offenders  to  justice,  are 


exclusively  to  love  of  distinction,  and  of  that  distinctioir i 

only  which  is  founded  on  public  gratitude  and  esteem-  -«• 
While  this  passion  can  be  directed  to  the  support  of  th( 
government,  the  due  execution  of  the  laws  and  the  de- 
fence of  private  right,  it  supports  that  which  is  assume 
to  be  the  principle  of  republican  governments ;  it  produces- 
the  same  effect,  excites  to  the  same  acts,  and  cannot  b^ 
distinguished  in  its  operation  from  the  most  exalted  publi- 
virtue.     But  the  rewards  held  out  by  the  code,  for 
ordinary  services,  are  precisely  of  this  nature ;  a  certificat^i^te 
of  the  fact,  recorded,  published,  and  transmitted  to  th-^=^^® 
appointing  power,  to  serve  as  an  authentic  reconmiendflC^  -^^ 
tion  for  offices  requiring  the  exercise  of  the  qualities  di^s-*^^ 
played.     In  ordinary  cases,  this  is  given  by  the  court  — •  "^ » 
in  those  which  evince  higher  merit,  the  concurrence  of  th-^^^^ 
governor  entitles  the  party  to  the  additional  testimonial-**' 
of  a  goblet  or  vase,  of  little  pecuniary  intrinsic  value  ^^  ^ ' 
but  the  inscription,  in  which  the  meritorious  act  is  r^"^*^ 
corded,  placed  continually  before  his  eyes  and  those  c^     ^* 
his  family,  raises  him  in  his  own  esteem,  increases  thtf==^°^ 
reverence  of  his  domestic  circle,  and  gives  him  a  limite^^^ 
local  celebrity,  which  not  only  adds  to  his  own  happiiu 
but,  within  a  certain  sphere,  operates  as  an  incentiye 
promote  that  of  the  publfc. 
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Honours  conferred  for  briUiant  achievements  in  war,  or 
minent  services  in  council,  may  in  a  republic  be  said, 
erhaps  with  sofne  propriety,  to  be  liable  to  objection; 
ot  because  they  are  wrong  in  themselves,  but  because,  by 
Kciting  the  admiration  of  the  people  to  a  high  degree 
Eld  attaching  it  to  one  man,  they  give  him  an  undue 
ifluenc&  that  may  be  sometimes  used  to  the  destruction 
f  liberty.  But  no  such  consequence  can  be  apprehended 
rom  the  impretending,  limited  popularity  and  distinction 
iven  by  the  means  pointed  out  by  the  code.  On  the 
ontrary,  beneficial  political  effects  may  be  expected  by 
.riiigmg  mtWn  the  reach  of  those  in  the  humblest  station 
hose  testimonials  of  eminent  merit,  and  by  associatmg 
public  favour  in  their  minds  with  the  execution  of  the 
aws.  He  who  has  risked  his  life  in  an  unequal  encounter 
vith  ruffians,  either  to  protect  another  from  their  violence, 
)r  to  secure  them  for  the  purpose  of  punishment,  every 
>ne  will  allow  deserves  public  esteem ;  but  it  can  neither 
je  permanent  nor  extensive,  and,  of  course,  will  lose  much 
rf  its  value,  if  it  is  confined  to  the  narrow  circle  of  those 
who  happen  to  have  witnessed,  or  to  have  been  benefited 
by  its  exertion.  It  is  soon  forgotten,  it  loses  most  of  its 
affect  as  an  example,  and  it  is  buried  in  the  same  oblivion 
with  the  every-day  transactions  which  have  nothing  to 
impress  them  on  the  memory. 

Paalom  sepultaB  distat  inertieo 
Gelata  yirtus. 

Let  the  little  hero  of  the  hamlet  have  his  celebrity  for 
supporting  the  laws,  and  you  will  have  fewer  great  heroes 
who  seek  it  by  breaking  them ;  and  let  it  be  remembered, 
that  the  recorded  certificate  and  the  engraved  goblet  are 
not  given  to  reward  the  act,  but  to  keep  it  in  memory. 
The  only  reward  is  the  public  consideration,  which  will 
not  be  measured  by  the  worth  of  these  testimonials,  but 
by  the  merit  and  utility  of  the  service  rendered. 

The  provisions  of  the  next  succeeding  articles  are 
founded  on  other  principles,  and,  I  confess,  are  liable  to 
stronger  objections ;  they  give  a  pecuniary  reward  to  him 
who  denounces  the  commission  of  certain  crimes. 
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1.  In  order  to  bring  offenders  to  justice,  two  distinct 
duties  are  to  be  performed.  The  public  officer  must 
prosecute;  but  he  cannot  do  this  until  the  private 
individual,  who  has  suffered  by  the  offence,  or  knows  that 
it  has  been  committed,  shall  accuse.  In  most  cases  we 
may  safely  rely,  for  the  performance  of  this  last  mentioned 
duty,  upon  the  feeling  of  resentment  for  the  injury,  or 
upon  a  sense  of  public  justice.  There  are  cases,  however, 
in  which  neither  of  these  motives  exist,  or  are  not 
sufficiently  strong  to  produce  the  desired  effect,  and  in 
which,  to  secure  the  execution  of  the  laws,  other  in- 
ducements must  be  brought  to  bear.  Punishments  and 
rewards  are  those  only  which  the  legislator  has  at  his 
disposal.  The  first,  it  was  thought,  ought  not  on  this 
occasion  to  be  used,  for  the  general  reason,  that  the 
denunciation  of  penalties  ought  not  to  be  multiplied 
without  evident  necessity;  and  also,  because  it  was 
thought  proper  to  make  a  sensible  distinction  between  the 
omission  to  give  notice  of  an  intended  crime,  so  as  to 
prevent  its  commission  (which  is  made  punishable  by  the 
code),  and  the  failure  to  denounce  a  crime  already  com- 
mitted. As  the  punishment  for  the  first  offence  was 
necessarily  placed  very  low  on  the  scale,  the  other  must 
either  have  been  rated  so  low  as  scarcely  to  deserve  the 
name  of  punishment,  or  else  so  high  as  to  run  the  risk 
of  confounding  two  acts,  somewhat  similar  in  their  nature, 
but  very  different  in  their  injurious  effects.  There  was 
moreover  another  reason  for  not  employing  the  sanction 
of  punishment  on  this  occasion.  It  is  a  wise  maxim  in 
legislation,  never  to  enact  laws  that  the  prejudices  of  the 
people,  or  other  circumstances,  will  not  allow  you  to 
enforce.  Oppressive  laws  have  in  most  countries,  and 
from  the  remotest  antiquity,  caused  those  by  whom  they 
were  governed  to  array  ttiemselves  against  their  execution; 
And  whenever  any  one  of  their  own  nimiber  lent  his 
voluntary  aid  in  enforcing  them,  to  consider  him  as  a 
betrayer  of  their  common  interest.  For  which  reason  a 
degree  of  infamy  became  attached  to  the  name  and  office 
of  the  informer,  which  has  extended  itself  in  a  greater  or 
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less  degree  to  those  who  voluntarily  offer  evidence  of  the 
infraction  of  the  laws,  even  in  countries  where  they  are 
neither  oppressive  nor  uniust.  To  impose  a  penalty, 
therefore,  on  those  who,  ^ilty  of  no  criZ  the^lvi 
should  shrink  from  taking  upon  themselves  the  task  of 
accusers,  would  seem  unjust,  even  if  the  penalty  be 
enforced,  which,  in  the  common  course  of  things,  would 
rarely  happen.  First,  because  it  is  scarcely  ever  sus- 
ceptible  of  proof  If  I  have  witnessed  the  coLiission  of 
the  crime  and  do  not  inform,  who  is  to  accuse  me  ?  not  the 
offender,  surely.  Not  the  injured  party  :  for,  if  he  be 
alive,  and  desire  the  prosecution,  he  is  the  proper  accuser. 
Not  another  witness :  for  he  is  m  the  same  predicament 
with  myself  if  he  omit  to  denounce  it,  and  if  he  do  not, 
then  his  information  dispenses  with  the  necessity  for  mine. 
Besides,  while  the  prejudice  against  the  character  of  an 
informer  exists,  it  will  attach  with  tenfold  force  to  him 
who  should  assume  that  office,  in  order  to  punish  another 
for  refiising  to  incur  the  odium  that  he  has  volimtarily 
undertaken. 

2.  Secondly,  if  that  difficulty  be  surmounted  and  a 
prosecutor  be  found,  jurors  will  not  easily  be  persuaded 
to  convict ;  and  when  they  do,  public  prejudice  will 
operate  upon  the  pardoning  power  to  interfere.  Again — 
suppose  the  person  to  whom  I  may  have  confessed  that  I 
was  the  unwilling  witness  of  a  crime  of  which  I  refused 
to  become  the  relator,  should  himself  omit  to  become  my 
accuser,  the  law  will  not  be  executed.  Will  you  enact 
penalty  for  him  also,  and  another  for  the  one  who  omits 
to  accuse  him,  and  so  in  endless  succession  ?  No^  you 
must  stop  somewhere,  and  rely  on  a  sense  of  duty,  or 
some  other  motive,  to  procure  the  necessary  information. 
This  once  granted,  it  is  evident  that  this  resting  place  is 
at  the  first  link  in  the  chain,  and  that  you  will  more 
probably  obtain  information  against  the  original  offender 
than  against  those  who  have  not  denounced  him.  The 
fear  of  punishment,  then,  does  not  seem  to  be  the 
best  means  we  can  employ  on  this  occasion.  There 
remains  the  hope  of  reward.      We  have  seen  that  the 
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prejudice  against  informers  originated  in  the  injustice  and 
oppressive  nature  of  the  laws,  which  forced  upon  the 
people  the  conviction  that  their  interest  and  that  of  those 
by  whom  they  were  governed,  were  totally  distinct.  But 
when  the  laws  are  evidently  made  for  the  benefit  of  the 
people,  much  more  when  they  themselves  make  the  laws, 
this  prejudice  ought  not  to  exist ;  yet  such  is  the  force  of 
habits,  of  thinking,  and  the  association  of  ideas  to  par- 
ticular terms,  that  although  the  reason  in  a  great  meaaure 
ceases  to  exist,  although  the  reform  of  our  laws  will  take 
it  entirely  away,  yet  the  effect  remains,  and  we  can  only 
hope  to  see  it  entirely  destroyed  by  the  operation  of  time 
and  of  wise  legislation  :  it  is  in  vain  to  attempt  to  eradicate 
it  by  penalties.  The  first  step  is  the  enactment  of  good 
laws,  and  convincing  the  people,  by  making  them  intel- 
ligible as  well  as  good,  that  they  are  so.  This  will  lead 
them  by  degrees,  to  the  conviction  that  there  can  be  no 
dishonour  attached  to  any  legal  act  by  which  the  pubUc 
good  is  promoted.  A  worthy  citizen  will  then  consider  it 
no  more  disgrace  to  inform  or  prosecute  any  infringement 
of  the  laws  by  public  offences,  than  he  now  does  to  com- 
plain of  injury  to  his  own  person  or  property.  No 
ministry  of  the  law  will  then  be  deemed  degrading ;  and 
from  the  bailiff  who  arrests,  to  the  judge  who  sentences 
the  offender,  the  warden  who  superintends  his  labour,  and 
the  divine  who  conducts  him  to  reformation,  all  will,  in 
different  degrees,  be  considered  as  joint  labourers  in  the  same 
great  and  honourable  work.  If  your  laws  for  regulating 
arrests  were  just  and  well  understood,  the  petty  oppression 
of  the  constable  would  cease,  and  his  office  would  become 
respectable.  Where  the  interior  of  prisons  in  the  United 
States  have  been  thrown  open  to  public  view,  and  they 
have  ceased  to  become  the  scenes  of  vice,  filth,  and 
oppression,  the  keepers  have  risen  to  the  rank  in  society 
to  which  their  important  duties  entitle  them.  Men  of 
respectability  and  talents  are  employed  as  wardens  of 
your  penitentiaries — ^without  repugnance  they  become  the 
executioners  of  the  sentence  of  your  courts  against 
criminals,  because  the  laws  which  condemn  them  are  just 
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-because  the  severity  of  the  punishment  does  not  enlist 
ablic  feeling  against  those  who  inflict  it — and  because 
16  good  sense  of  the  people  has  discovered  that  the  laws 
re  made  for  their  own  benefit,  and  ought  to  be  executed. 
[e  need  not  be  very  old  to  remember  the  period  when 
le  place  of  jailor  was  considered  so  odious  that  very 
urely  would  a  man  esteemed  in  society  accept  it ;  yet  now 
le  office  of  keeper  of  a  state  prison  is  sought  for  by 
onourable  men  as  an  honourable  office.  What  has 
reduced  this  change  ?  The  question  is  not  a  difficult 
ne,  and  the  answer  has  been  anticipated. 

We  come,  then,  to  the  conclusion,  pointed  out  by  reason, 
ad  confirmed  by  experience  :  that  the  ministers  employed 
a  the  execution  of  just  and  mild  laws,  well  understood  by 
01  intelligent  people,  will  in  no  grade  of  their  rank  be 
considered  as  dishonourable ;  and  as  a  just  consequence, 
liat  the  duty  of  aiding  them  will  not  be  so  considered. 
The  immediate  question  then  recurs, — ^will  the  acceptance 
)f  a  reward  for  such  aid  attach  any  odium  to  the  per- 
brmance  of  the  duty  ?     The  officer  receives  a  salary  or 
fees  for  the  performance  of  his  permanent  functions,  why 
should  not  the  individual  receive  a  compensation  for  his 
occasional  service  ?     In  both  cases  there  is  a  sacrifice  of 
private  convenience  to  produce  a  public  good  :  why  should 
it  not,  in  both  cases,  be  compensated  ?    Public  prejudice 
is  against  it :  this  cannot  be  denied ;  but  the  same  pre- 
judice formerly  existed  against  the  functions  of  the  regular 
officer,  yet  we  have  seen  this  giving  way  gradually  to  the 
force  of  truth  and  the  increase  of  knowledge.     Why  may 
not  the  same  effect  be  expected  in  this  analogous  case  ? 
With  this  hope  ,the  text  of  the  law  contains  the  reason  for 
enacting  it ;  it  exposes  the  folly  and  danger  of  the  pre- 
judice that  would  counteract  it ;  and  protects  those  who 
are  independent  enough  to  do  the  duty  and  receive  the 
reward,  by  a  penalty  against  any  defamatory  reproaches 
against  them,  which  the  remains  of  a  groundless  prejudice 
might  suggest.      The   reward  is  pecuniary  only;    it  is 
moderate,  and  it  is  confined  to  certain  offences.     To  have 
made  it  honorary,  would  have  been  to  destroy  the  very 
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nature  of  that  recompense,  by  nna.king  it  too  commoii 
The  amount  is  sufficient  in  most  cases  to  indenmify  for 
the  loss  of  time  and  for  the  trouble  attending  the  service, 
and  not  so  great  as  to   offer  any  temptation  for  felse 
accusations.     It  is  given  only  for  the  denunciation  of 
great  offences,  in  the  punishment  of  which  the  public 
have  a  peculiar  interest ;  and  it  is  extended  to  breaches  of 
the  laws  against  duelling  and  foigery,  because,  in  the  one 
instance,  the  prejudices  of  false  honour  call  for  some 
additional  motive  to  induce  persons  to  give  information ; 
and  in  the  other,  an  attention  to  private  interest  might 
induce  the    person  who    had  been  defrauded,  to  make 
compromises  that  would  defeat  the  ends  of  justice,  un- 
less it  were  made  the  interest  of  some  other  person  to 
prosecute.     No  offence  that  is  only  made  punishable  on 
the  complaint  of  the  party  injured,  comes  within  this 
provision.      An  accomplice    cannot   claim   the   reward, 
because  it  would  be  in  vain  to  offer  it  to  him  without 
adding  to  it  the  promise  of  impunity ;  nor  can  the  party 
injured,  because,  in  many  cases,  his  testimony  is  necessary 
for  conviction,  and  it  was  not  deemed  proper  to  place  h\m 
in  a  situation  that  must  necessarily  detract  from  his  credit. 
The  third  and  fourth  chapters  of  this  title  prescribe  the 
manner  in  which  the  interference  of  the  magistrate  may 
be  required  to  prevent  offences,  or  to  restore  to  tiie  pro- 
prietor   articles    which    may  have    been    illegally    and 
fraudulently  taken  from  his    possession.      In  the  first 
branch  (the  prosecution  of  an  intended  offence  by  requir- 
ing security),  the  regulations  of  the  English  law,  as  far 
as  they  could  with  certainty  be  discovered,  have  been 
followed ;  and  where  its  rules  were  uncertain  or  defective^ 
provisions  have  been  added  in  accordance  with  the  spirit 
of  that  law  (by  which,  on  this,  as  on  other  occasions^  I 
repeat  it,  I  have  been  guided  when  I  found  it  to  accord 
with  the  principles  established  in  the  report  that  has  met 
your  approbation).     To  obtain  the  required  security,  the 
party  must  declare,  upon  oath,  that  he  fears  some  offence 
will  be  committed  against  his  person  or  property  by  some 
person  whom  he  must  designate  ;  he  must  add  the  reasons 
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*vlilch  cause  his  apprehension ;  and  if  the  cause  assigned 
ohall,  in  the  opinion  of  the  magistrate,  justify  the  fear,  he 
shall  direct  the  person  complained  of  to  be  brought  before 
him.  The  fear  entertained  must  be  that  the  offence  will 
be  committed  by  violence,  because  against  every  other 
injury  to  person  or  property  every  one  is  supposed  to  be 
able  to  protect  himself  by  proper  care.  The  duty  of  the 
magistrate  to  hear  the  party  accused,  and  examine  his 
proof,  is  pointed  out ;  the  security  is  set  forth,  and  the 
cases  in  which  courts  may  exact  it  on  conviction.  A  pro- 
vision, entirely  new,  is  introduced,  by  which  the  magistrate, 
before  whom  complaint  is  made  of  an  intended  offence, 
when  the  proof  does  not  show  that  the  complainant  had 
just  ground  of  fear,  is  directed,  before  he  discharges  the 
accused,  to  explain  to  him  the  nature  of  the  offence  which 
was  endeavoured  to  be  guarded  against,  and  the  punish* 
ment  annexed  to  it  by  law,  and  to  admonish  him  that  if 
he  should  commit  the  same,  he  will  incur  the  highest 
penalty  that  can  be  inflicted  by  law  for  such  offence. 
Ajiother  article  directs  the  like  admonition,  and  prescribes 
She  same  consequences,  in  cases  of  applications  setting 
brth  a  well-founded  apprehension  of  an  intended  defama- 
ion,  by  speech,  by  writing,  or  by  printing.  The  constitu- 
ion  of  our  state  forbids  any  previous  restraint,  even 
nrhen  such  intent  shall  be  proved;  but  as  it  makes  the  party 
iable  for  the  abuse  of  the  liberty  it  gives,  it  was  thought 
Jiat  the  evil  might,  in  some  measure,  be  prevented  by  the 
!ear  of  the  increased  punishment,  if  the  offence  should  be 
5ommitted  after  the  admonition. 

0 

By  the  search  for  property  taken  by  theft  or  fraud,  some 
>f  the  most  important  rights  of  the  citizen  are  at  least 
3ndangered,  if  not  actually  invaded.  Too  many  precau- 
tions, therefore,  cannot  be  taken  to  prevent  the  mischiefs 
Oiat  might  arise  from  its  abuse;  and  if  the  observance  of 
the  forms  prescribed  should  sometimes  involve  the  loss  of 
property,  the  evil  will  be  less  than  the  vexation  which  a 
less  restrained  power  to  invade  the  domicile  of  the  citizen 
virould  inevitably  occasion.  In  framing  this  chapter  the 
utmost  care,  therefore,  has  been  taken  to  guide  the  judge 
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in  the  exercise  of  the  discretion  which  must  necessarily^^ 
direct  him  in  this  important  fimction  of  his  office — ^tocza 
point  out  precisely  the  cases  in  which  alone  he  can  perfc 
it — ^to  state  what  evidence  he  should  require  in  each  ol 
those  several  cases — ^to  direct,  with  the  most  minute  pre — n 
cision,  the  material  parts  of  the  order  he  shall  issue,  ^^ 
and  to  provide  that  such  order  shall  confer  all  th^^ 
powers  necessary  for  the  attainment  of  the  ends  proposedfll 

and  also  every  limitation  to  prevent  abuse  and  secure  th ^ 

innocent  from  injury,  and  even  those  who  may  afberwardK^ 
be  found  guilty  from  vexation.     The  duties  of  the  magics, 
trate,  of  the  parties,  the  witnesses,  and  particularly  of  Hxe 
officers  who  execute  the  writ,  are  separately,  and  it   is 
hoped  clearly  and  accurately,  detailed ;  and  the  penalties 
for  any  vexatious  complaint,  or  abuse  of  authority,  or 
denial  of  justice,  are  denounced. 

Some  of  these  provisions  are  new  ;  and  those  which  are 
not  so,  appear  for  the  first  time  in  their  natural  order  and 
connexion  with  each  other ;  and  it  is  believed,  that  if  they 
should  receive  the  legislative  sanction,  much  petty  oppres- 
sion, extortion  and  fraud  will  be  prevented,  of  which 
the  ignorant  and  indigent  may  otherwise  become  the  vic- 
tims. This  class,  depressed  by  their  circimistances, 
perhaps  by  their  vices  or  indolent  habits,  incapable,  from 
their  want  of  instruction,  of  asserting  their  rights,  are 
those  who  most  need  the  protection  of  the  laws,  and  i^ 
most  countries  they  are  those  who  receive  the  least. 

A  second  title  of  this  book  is  devoted  to  the  means  ^^ 
putting  an  end  to  such  offences  as  are  permanent  or  c^^' 
tinuous  in  their  nature.     The  first  six  chapters  of  whJ-^ 
relate  to  the  means  of  putting  a  stop  to  the  several  offeu-^^ 
discussed  in  the  Code  of  Crimes  and  Punishments,     ^ 
those  against  public  tranquillity,  public  health  and  saf^^/^ 
the  enjoyment  of  public  tranquillity,  public  and  comna^^ 
property,  morals  and  decency,  and  repudiation.     Hx^^ 
consist  chiefly  of  references  to  the  correspondent  parte  of 
that  code,  which,  on  these  heads,  direct  the  interference 
of  the  magistrate,  or  regulate  the  exertion  of  personal 
defence.     The  seventh  book  is  highly  important.     Under 
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bhe  title  of  suppressing  offences  against  peraonal  liberty, 
Lt  contains  the  regulations  for  granting  and  enforcing  the 
writ  of  habeas  c^us.  No  expositiof  of  this  chapSr  is 
necessary ;  because  it  has  already  received  the  sanction  of 
your  predecessors;  and  because  the  subject  is  fully  dis- 
cussed in  the  Beport  on  the  plan  of  a  Penal  Clode,  which 
received  the  approbation  of  the  legislature  in  1822, 
Detached  parts  of  this  book  have  been  enacted  into  a 
law,  incorporated  in  the  Code  of  Civil  Procedure ;  but  I 
submit  to  the  legislature  the  propriety  of  repealing  so 
much  of  that  code  as  relates  to  this  subject,  which  surely 
is  no  part  of  civil  process,  and  suflFering  the  whole,  as  now 
presented  and  formerly  approved,  to  occupy  its  place  in 
the  present  code.  This  title  closes  by  a  chapter  directing 
the  manner  in  which  permanent  offences  against  property 
are  to  be  suppressed,  and  possession  restored  to  the  owners 
of  that  which  has  been  seized  aa  stolen  or  fraudulently 
obtained. 

A  short  but  very  important  title,  consisting  of  two 
chapters,  contains  the  regulations  for  caUing  out  and  em- 
ploying the  military,  in  aid  of  the  civil  power.  The  first 
chapter  designates  the  cases  in  which  that  power  may  be 
called  for,  and  the  mode  of  making  the  application.  The 
second  regulates  the  manner  in  which  the  mihtary  force 
may  be  employed.  By  military  force  is  intended  the 
militia  of  the  state :  and  the  code  provides,  that  it  can  only 
be  employed  by  order  of  the  governor,  or,  when  he  is  too 
distant  to  act,  by  that  of  the  militia-general  commanding 
the  district ;  and  the  order  can  only  be  given  on  the  appli- 
cation, in  writing,  of  three  magistrates,  one  of  whom  must 
be  a  judge,  supported  by  an  affidavit  of  two  inhabitants, 
stating  that  a  riot  or  insurrection  has  taken  place  in  the 
parish  in  which  they  reside,  and  that  it  cannot  be  quelled 
by  the  force  of  the  ordinary  civil  authority.  The  applica- 
tion must  state  the  circumstances  of  the  case  and  the 
number  of  men  that  will  probably  be  required  to  restore 
order.  On  this  application,  the  governor  or  conmianding 
officer  is  authorized  to  direct  the  proper  miUtia  force  to 
march  to  the  place  indicated,  imder  the  conmiand  of  an 
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officer  of  requisite  rank,  and  put  himself  under  the  direc^- 
tion  of  the  magistrates  who  made  the  requisition. 

In  all  riots  or  insurrections,  the  immediate,  sometimes 
the  ultimate,  object  is  violence  to  some  obnoxious  person, 
or  the  plunder  or  destruction  of  property.      To  protect 
these,  without  the  useless  sacrifice  of  himian  life,  is  ibe 
object  of  the  laws  on  this  subject ;  therefore,  all  the  pro- 
visions of  this  chapter  are  intended,  if  possible,  to  stop  the 
violence  by  the  fear  of  an  armed  force,  without  having 
recourse  to  its  dreadful  execution.      The  militia  are  only 
to  be  employed  where  the  ordinary  civil  power  has  been 
tried  and  foimd  insufficient.     It  is,  when  practicable,  to  be 
stationed  between  the   rioters  and  the  object  of  their 
intended  violence ;  to  act  strictly  on  the  defensive,  and 
under  the  direction  of  the  magistrate.     When  the  use  of 
weapons  becomes  necessary,  to  use  only  those,  such  as  the 
bayonet  and  sword,  which  may  be  directed  solely  against 
the  assailants,  without  endangering  the  lives  of  others ; 
leaving  the  more  dangerous  and  uncontrollable  effect  of 
fire-arms  (which  may  injure  the  iimocent  as  well  as  the 
guilty)  for  the  last  resort.     In  no  case  can  the  armed 
force  be  brought  up  before  the  magistrate  has  displayed  a 
white  flag,  and  ordered  the  rioters  to  disperse ;  and  unless 
to  repel  an  attack  endangering  life,  no  order  is  to  be  given 
for  the  use   of  offensive  arms,  until  half  an  hour  has 
elapsed  after  the  order  to  disperse,  without  its  being  obeyed. 
The  remarks  on  this  chapter  caimot  be  closed  without 
observing  the  essential  difference  between  the  nature  of  the 
armed  force,  the  use  of  which  is  contemplated  by  the  code, 
and  that  employed  on  similar  occasions  in  England  and  other 
countries  in  Europe.     There  it  is  composed  of  men  entirely 
under    the    control    of    the    executive    branch    of   the 
goveniment,  upon  which  they  depend  entirely  for  sub- 
sistence.     Here,   except  in  the  circumstances  of  their 
being  organized  and  armed,  they  differ  in  nothing  from  the 
power  which  is  at  the  daily  call  of  the  civil  officer.     Wilt- 
out  arms  or  miUtary  array,  they  are  the  common  ^posM 
comitatus,  as  it  is  called,  or  civil  power  of  the  coimtry ;  the 
same  ties  of  property,  of  family,  of  love  of  country  and  of 
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iberty,  to  make  them  effective  instruments  for  the  sup- 
Dressi^k  of  disorder,  aixd  the  most  unfit,  even  when 
lisciplined  and  armed,  that  could  be  chosen  to  promote 
xay  scheme  of  usurpation.  The  people  can  apprehend  no 
langer  to  their  liberties  from  such  a  force,  even  when  it  is 
Ewrtiively  employed  against  themselves — when  deceived  by 
the  factious,  agitated  by  party,  or  indignant  against  real 
or  imagined  injury,  they  are  led  to  oppose  the  operation  of 
the  laws.  Yet  with  all  these  safeguards,  the  legislator 
would  be  unfaithfiil  to  his  trust,  who  should  neglect  other 
precautions  against  the  necessary  evil  of  employing  the 
weapons  of  war  in  the  work  of  peace.  According  to 
the  erroneous  ideas  of  the  ancient  jurisprudence,  the 
sword  of  justice  always  was  unsheathed,  always  brandished. 
In  our  more  correct  conceptions,  it  is  never  placed  in  her 
hands,  but  is  the  last  extreme  of  necessity. 

The  review  of  that  part  of  the  code  which  relates  to  pre- 
ventive procedure,  is  now  finished.  It  is  a  meagre  title  in 
the  English,  and  as  sterile  in  our  law,  for  we  have  added 
nothing  by  statute  to  that  part  of  the  common  law  which 
we  have  adopted ;  and  in  the  laws  of  other  nations,  with 
which,  however,  I  am  but  very  imperfectly  acquainted,  I  find 
little  or  nothing  on  this  important  branch  of  jurisprudence. 
Pains  and  penalties  I  Everywhere  penalties  1  Every  con- 
trivance to  punish — scarcely  a  provision  to  prevent  or 
repress  I  If  I  did  not  think  it,  in  some  measure,  dis- 
respectfiil  to  the  honourable  body  I  address,  to  express  a 
doubt,  that  every  part  of  the  plan  they  have  directed  to 
be  laid  before  them  would  receive  equal  attention,  I  should 
venture  to  request  a  scrupulous  examination  of  the  title  we 
have  just  reviewed,  as  one  of  the  most  vital  imj^ortance.  I 
would  entreat  them  to  enlarge  it  by  such  enactments  as  their 
superior  wisdom  should  suggest,  for  the  great,  the  sacred 
object  of  preventing  offences,  rather  than  punishing  them ; 
and  I  dare,  even  at  the  risk  of  being  thought  importunate, 
and  of  tiring  them  by  repeating  the  same  argument, 
earnestly  pray  them  to  consider  deeply  the  necessity  of 
early  education — general  education — ^religious,  moral  and 
literary  education,  as  the  great  lever  for  raising  the  people 
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above  the  temptation  of  crime,  and  the  only  means  by 
which  offences  may  be  prevented  by  the  moral  sense,  rather 
than  repressed  by  the  operation  of  law ;  and  in  connexion 
with  this  important  branch  of  our  subject,  I  refer  to  the 
different  establishments  provided  for  by  the  Code  of  Prison 
Discipline,  under  the  heads  of  School  for  Reform,  House  of 
Detention,  and  House  of  Refuge ;  and  to  the  reasons  wliich 
will  be  urged  in  the  Introductory  Report  to  that  Code  for 
this  establishment. 

Having  considered  the  means  of  preventing  inchoate 
offences,  and  arresting  the  course  of  such  as  are  in  opera- 
tion, we  now  approach  that  which  may  perhaps,  with  a 
stricter  propriety,  be  considered  as  a  Code  of  Criminal 
Procedure,  that  is  to  say,  the  mode  of  conducting  prose- 
cutions for  offences  already  consmnmated.      This  is  the 
subject  of  the  second  book  of  the  Code.     The  first  title  of 
this  book  contains  the  law  of  Arrest  and  Bail,  two  very 
important  subjects ;  hitherto  left,  for  the  most  part,  with- 
out  positive  legislation  to  gmde  the  officer,  the  magistrate 
and  the  citizen,  in  the  daily  calls  upon  them  to  act  in  the 
prosecution  of  alleged  offences,  or  to  direct  the  accused  in 
the  assertion  of  his  rights.      By  this  part  of  the  Code  the 
omission  is  endeavoured  to  be  supplied.     The  first  chapter 
contains  definitions  and  general  principles  necessary  for  the 
full  understanding  of  the  provisions  which  follow,  and  of 
the  reasons  on  which  they  are  enacted.     The  nature  of  a 
complaint  for  an  alleged  offence   is  explained,   and  its 
effects  pointed  out.     What  proof  of  such  complaint  is 
necessary  to  give  it  the  force  of  a  legal  accusation,  and  to 
justify  an  order  of  arrest,  is  stated.     The  necessity  of  such 
arrest,  to  ensure  the  appearance  of  the  witness  on  the  trial, 
the  necessity  of  the  commitment  further  to  secure  that  end, 
and  the  condition  of  the  pledge  contained  in  the  contract 
of  bail,  are  fully  explained  and  elucidated.     These  follow  in 
regular    order    and    in    successive    chapters,    each    one 
appropriated  to  a  distinct  head.     The  first  specifies  the 
mode  of  making  the  complaint  and  accusation,  and  of  grant- 
ing the  order  of  arrest.     This  last  mentioned  subject,  the 
order  of  arrest,  is  the  subject  of  a  separate  section.     To 
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deprive  a  citizen  of  liberty,  before  he  is  convicted  of  any 
ofience,  can  only  be  justified  by  the  necessity  of  securing 
Jxia  appearance  to  attend  the  trial  and  suflfer  the  penalty,  if 
tlie  charge  be  well  founded.      But  it  cannot  be  justified  at 
all  in  the  following  cases  :  first,  where  the  punishment 
annexed  to  the  offence  is  so  light  aa  to  destroy  the  pre- 
sumption that  the  accused  would  avoid  it  by  flight — ^in 
other  words,  where  the  inconvenience   attending  flight, 
i^ould  be  greater  than  the  evil  of  the  punishment ;  secondly, 
when  the  evidence  is  not  such  as  to  justify  a  beUef  that  the 
accused  is  guilty ;  nor  lastly,  where  the  accused  will  give 
such  a  pledge  for  his  appearance  as  wiU  render  it  more 
probable  that  he  will  remain,  and  either  show  his  innocence 
or  suflfer  the  penalty  of  his  guilt,  than  that  he  will  forfeit 
the  pledge  he  has  given.     The  chapter  is  drawn  in  accord- 
ance with  these  views  of  the  subject.      In  case  of  mis- 
demeanor, where  there  is  no  possibility  that  the  party  will 
incur  the  certain  evil  of  flight,  to  avoid  the  comparatively 
light  suffering  of  the  penalty  directed  by  law,  there  is  no 
arrest,  unless  it  be  incurred  by  wilful  disobedience  to  a 
citation  commanding  the  party  to  appear.     In  accusations 
of  a  ffraver  nature,  the  evidence  in  support  of  them  must 
be  on  oath  ;  it  mu^t  be  positive  that  thV  offence  has  been 
committed,  and  produce  belief  in  the  mind  of  the  magis- 
trate that  the  person  designated  has  committed  it,  before 
the  order  for  his  arrest  can  be  granted.     The  complaint, 
and  the  evidence  in  support  of  it,  must  be  reduced  to 
writing,  signed  and  sworn  to  by  the  witnesses.     The  order 
must  plainly   designate  the    offence   charged,    that  the 
defendant  may  be  prepared  on  his  appearance  before  the 
magistrate  with  his  defence,  and  it  must  be  delivered  to 
an  officer  of  justice  who  is  to  make  the  arrest.     In  order, 
as  far  as  possible,  to  avoid  oppression,  to  ensure  the  due 
execution  of  the  law,  to  protect  the  officer  against  the  effects 
of  mistake  in  the  performance  of  his  duty,  and  to  point 
out  to  private  citizens  that  which  may  be  required  of  them 
when^  called  on  to  assist  him,  as  well  as  to  designate  to 
the  accused  the  bounds  between  legal  resistance  and  the 
submission  required  by  law ;  all  these  points  are  fiilly 
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explained  under  distinct  heads  in  this  chapter.     Great 
caxe  has  been  taken  in  framing  the  law  on  these  heads,  so     ^ 
as  to  make  it  clear  to  the  most  common  understanding ; 
because,  m  the  whole  course  of  procedure,  there  is  no  cir- 
cumstance  productive  of  so  many  vexatious  proceedings 
and  serious  Mid  frequently  fatal  effecte,  as  that  of  arrests. 
Officers  of  justice,  often  uneducated  and  overbearing  men, 
either  do  not  know,  or  designedly  exceed,  the  bounds  of 
their  authority.     The  accused  sometimes  submits  to  illegal 
acts,  at  others,  resists  those  to  which  he  ought  to  submit 
The  citizen,  when  legally  called  on  to  enforce  the  execu- 
tion of  the  law,  refuses  to  obey,  or  makes  himself  hable  to 
prosecution  for  aiding  in  an   illegal    arrest ;  and  it  is 
behoved,  that  of  all  the  cases  of  murder,  manslaughter, 
violent  assault  and  false  imprisonment,   reported  in  the 
books,  no  inconsiderable  proportion  will  be  found  to  hare 
arisen  from  ignorance  of  rights  and  duties  in  granting 
warrants,  in  making  arrests,  or  resisting  them — ignorance 
inevitable,  from  the  state  of  our  laws ;  for  where  (it  is  asked 
on  this  as  it  has  been  on  former  occasions),  where  is  the 
necessary  information  to  be  obtained  ?      The  written  law 
is  silent ;  the  oracles  who  pronoimce  that  which  is  unwritten 
only  speak  when  the  case  has  already  happened ;  and  the 
unfortimate  citizen,  called  on  to  act  or  suffer  at  a  moment's 
warning,  is  forced  to  do  it  at  his  own  risk ;  for  those  to 
whom  he  has  confided  the  care   of   framing    rules  for 
his  government,    have    hitherto   obstinately  refrised,  or 
neghgently  omitted  to  dictate  them.     It  is  time  that  thiB 
duty  should  be  done  :  it  is  more  than  time  that  tb^B 
reproach  should  be  done  away  from  our  legislation.     Yo^ 
declare,  that  every  man  who  kills  an  officer  in  the  leg^" 
discharge  of  his  duty,  is  guilty  of  murder,  and  shall  sufi^* 
death.     You  say,  that  resistance  to  an  unlawful  arrest  :^ 
justifiable  ;   and   you    cruelly    and   wantonly    refuse  t>^ 
explain  what  is  a  lawful  and  which  an  unlawful  arrest 
You  refer  to  the  contradictory  and  confused  decisions  c^^ 
courts  in  a  foreign  country  for  information  on  thi|^  aU" 
important  point.      Do  you  understand  those  laws  ?     Ar0 
they  clear  ? — deign  then  to  clothe  them  in  the  words  of 
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legislative  authority  :  publish  them  to  your  constituents. 
Are  the  cases  contradictory  ? — ^tell  us  which  of  them  is 
Uie  law.  Are  they  confused  and  uncertain  ? — explain 
them.  Do  you  not  understand  them  yourselves  ? — then 
how  should  we,  your  constituents,  be  guided  by  them,  in 
matters  too  on  which  depend  Ufe  or  death  ?  If  the  rules 
now  oflfered  are  not  approved,  frame  others.  When 
obedience  is  exacted,  imder  such  a  sanction,  the  least  the 
people  can  require  is  to  be  clearly  and  explicitly  told  what 
it  is  they  are  to  obey.  I  feel  that  I  am  repeating  here 
ideas  that  have  been  more  than  once  expressed,  and  that  I 
am  urging  former  arguments  with  a  zeal  that  may  be 
deemed  indiscreet,  and,  I  hope,  is  imnecessary ;  but  I  have 
a  great,  a  holy  duty  to  perform,  and  I  dare  not  leave  any 
part  of  it  undone,  from  the  fear  of  giving  oflfence,  or  the 
hope  of  conciliating  favour,  much  less  that  of  gaining 
applause.  The  solenm  truth  must  be  told,  must  be 
repeated,  imtil  it  is  felt.     **  Legislators  are  in  effect  the 
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provide  good,  or  to  repeal  bad  LAWS."  This  responsibihty 
cannot  be  thrown  oflF,  or  even  divided,  however  nimierous 
the  body  upon  whom  it  devolves  :  it  attaches  to  every 
individual  whose  vote  is  counted  either  against  the  reform 
)r  for  postponing  it  to  other  matters  of  minor  considera- 
ion :  and  the  reflection  finds  its  place  very  naturally  at 
he  close  of  a  review  of  the  chapter  relating  to  arrests,  a 
ubject  in  which  so  many  require  the  aid  of  the  law  to 
ruide  them,  by  clear  and  precise  rules,  in  order  to  avoid 
leavy  penalties ;  in  which  so  few  receive  that  aid  at  all, 
jid  none  in  the  manner  in  which  it  ought  to  be  afforded. 

The  arrest  being  made,  the  next  proceeding  is  to  bring 
he  accused  before  the  magistrate,  that  he  may  proceed 
io  examine  and  discharge,  commit,  remand  for  further 
examination,  or  deliver  to  bail.  Rules  are  laid  down  in 
he  fourth  chapter  for  each  of  these  alternative  duties, 
rhe  first  is  the  examination.  Our  present  law  prescribes, 
bhat  the  magistrate  is  to  reduce  to  writing  the  answers 
wrhich  the  accused  may  voluntarily  make  to  such  questions 
SIS  may  be  put  to  him  without  any  threat  or  promise,  and 
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the  construction  put  upon  this  has,  I  believe,  generally 
been  that  no  inference  against  the  prisoner  is  to  be  made 
from  his  refusal  to  answer  such  question ;  and  practice, 
which  with  us  so  frequently  usurps  the  authority  of  law, 
has  established  it  as  a  rule  frequently  followed,  to  declare 
this  expUcitly  to  the  prisoner,  thereby  inviting  him  to 
silence,  and,  of  course,  depriving  the  prosecution  of 
the  advantage  to  be  derived  from  his  communicationB. 
The  course  directed  by  the  code  is  somewhat  different, 
and  requires  some  discussion. 

The  great  object  of  all  criminal  procedure  is  the  con- 
viction of  the  guilty — but  of  the  guilty  only.  Every 
precaution  which  the  wisest  legislation  can  suggest,  should 
be  employed  to  prevent  its  falling  on  the  innocent.  Yet 
such  is  tiie  imperfection  of  all  human  institutions,  that^ 
after  these  precautions  are  taken,  it  must  happen  that 
innocence  is  sometimes  mistaken  for  guilt,  and  incurs  its 
pimishment.  To  require,  therefore,  tiiat  a  code  of  pro- 
cedure should  be  so  framed  as  to  prevent  the  possibility 
of  this  error,  would  be  absurd ;  and  the  only  mode  of 
affording  perfect  security  from  conviction  to  the  innocent^ 
would  be  to  extend  impunity  to  the  guilty.  All  that  the 
best  legislation  on  this  subject  can  do,  is  to  take  eveiy 
precaution  consistent  with  the  main  object  (the  conviction 
of  guilt),  to  secure  innocence  from  being  confounded  with 
it  before  condemnation,  and  to  correct  any  errors  which 
may  afterwards  be  discovered.  Therefore,  it  is  no  good 
objection  to  any  particular  part  of  criminal  procedure  to 
say,  that  it  may  involve  the  innocent.  That  we  have  seen 
is,  in  some  cases,  inevitable  under  the  best  systema 
Every  question,  therefore,  of  this  nature,  must  be  one 
which  presents  a  choice  between  two  measures,  each  of 
which  has  some  portion  of  evil  attached  to  it,  and  it  must 
consequently  always  be  one  of  soimd  discretion  to  taike 
that  which  has  the  least. 

In  the  examination  of  the  accused,  the  advantage  is, 
that  if  guilty,  he  will  frequently  betray  himself  by  his 
own  story.  The  truth  would  be  a  confession*  He  must 
have  recourse,  therefore,  to  falsehood;   but^  as  error  iB 
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infinite,  he  will  state  some  things  which  can  be  easily  dis- 
proved by  circumstances  or  by  other  witnesses,  and  the 
investigation  of  which  would  lead  to  his  conviction. 
Suppose  him,  on  the  other  hand,  to  be  innocent :  his 
statements  would  contain  the  truth,  because  he  has  no 
need  of  concealment,  and  the  circumstances  and  witnesses 
which  would  detect  his  falsehood,  in  the  one  case,  will 
evince  his  truth  in  the  other.  If  the  magistrate,  who 
examines,  in  this  preparatory  stage,  were  the  tribunal 
which  finally  tries,  there  would  be  another  advantage  in 
permitting  the  interrogation  of  the  accused,  his  looks,  his 
manner  of  answering,  his  hesitation  or  promptitude,  even 
his  silence,  would  have  their  effect  in  determining  on  his 
innocence  or  guilt.  But  we  are  now  speaking  of  the 
examination  before  the  conmiitting  magistrate,  who  has 
seldom  any  agency  in  the  final  trial ;  and  even  when  the 
examination  is  made  before  the  judge  who  afterwards 
presides  at  such  trial,  the  jury,  not  the  judge,  are  to 
determine  the  question  of  guilt ;  therefore,  no  impression 
that  can  be  made  in  favour  of  the  prisoner  or  against  him, 
from  his  manner  and  appearance  on  his  examination,  can 
have  any  avail  on  the  trial.  From  this  circumstance 
arises  the  first  item  in  the  detail  of  disadvantages  attend- 
ing the  subjecting  the  prisoner  to  examination — ^that  his 
answers,  not  being  heard  by  those  who  are  to  decide  on 
his  innocence  or  guilt,  can  only  be  communicated  to  them 
by  being  reduced  to  writing.  The  difficulty  of  doing 
this,  so  as  to  express  precisely  the  ideas  intended  to  be 
conveyed,  cannot  be  appreciated  but  by  professional  men, 
who  must  have  witnessed  how  often  inaccuracy  of  ex- 
pression in  the  speaker  and  carelessness  or  misapprehen- 
sion in  the  scribe,  concur  in  producing  the  most  dangerous 
errors,  even  without  supposing  any  intent  to  mislead  or 
falsify.  An  unrestrained  right  of  interrogating  is  also 
very  apt  to  produce  insidious  and  catching  questions. 
Instead  of  a  cool  and  impartial  attempt  to  extract  the 
truth,  the  examination  becomes  a  contest,  in  which  the 
pride  and  ingenuity  of  the  magistrate  are  arrayed  against 
the  caution  or  evasions  of  the  accused,  and  every  construe- 
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tion  will  be  given  to  his  answers  that  may  fix  upon  him 
the  imputation  of  guilt.     After  weighing  these  and  other 
arguments  on  both  sides  of  this  important  question,  I 
came   to   this   conclusion,   that  it  would   be   unwise  to 
abandon  the  advantage  to  be  derived  from  an  examination 
of  the  accused ;   but  at  the  same  time,  that  justice  re- 
quired us  to  reduce  to  their  lowest  term  the  two  insepa- 
rable evils  attached  to  this  mode  of  proceeding,  and  I 
thought  that  this  might  be  effected  by  restricting  the 
magistrate  to  a  prescribed  form  of  interrogatory,  so  drawn 
that  no  innocent  person  could  be  entrapped  by  answering; 
while,  at  the   same  time,  evasions    or  untrue  answers 
might  frequently  lead  to  the  detection  of  guilt ;  and  to 
avoid  inaccuracies  in  recording  the  answers,  the  interro- 
gatories are  pointed  only  to  such  simple  circumstances  as 
can  be  detailed  with  the  greatest  simplicity  of  language, 
and  they  are  not  considered  as  complete  until  they  have 
been  signed  by  the  party  and  corrected  by  him,  so  as  to 
express  exactly  the  idea  he  meant  to  convey ;  if  we  add 
to  this  that  he  has  the  assistance  of  counsel,  and  has 
heard  what  the  witnesses  against  him  have  deposed,  it 
will  be  found  that  the  accused  is  in  no  danger  of  being 
circumvented  or  intimidated  to  his  prejudice  in  the  pre- 
liminary examination.     He  is  first  apprised  that  although 
he  may  refuse  to  answer  the  interrogatories  that  are  about 
to  be  put  to  him,  or  answer  them  in  any  way  he  may 
think  fit,  yet  a  false  answer,  or  his  refusal  to  give  any, 
must  operate  against  him  on  the  trial.     This  consequence 
is  inevitable,  and  under  our  present  practice,  where  he  is 
expressly  told  that  he  is  at  perfect  Uberty  to  answer  or 
not,  as  he  pleases,  which  implies  that  no  injury  can  result 
to  him  from  his  silence,  the  same  result  is  produced ;  and 
the  prisoner  is  invited  to  silence  by  being  assured  that  it 
will  do  him  no  injury,  when  in  the  nature  of  things  the 
jury  cannot  but  infer  guilt  from  false  representations,  or 
from  silence,  without  any  motive  but  that  of  concealing 
the  truth ;  either  of  which  circumstances,   when  they 
occur,  are  given  in  evidence  according  to  our  present 
practice.     It  was,  therefore,  thought,  that  justice  to  the 
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prisoner,  as  well  as  to  the  public,  required  that  fiill  notice 
should  be  given  of  the  deductions  that  would  be  drawn 
firom  his  silence  or  evasions. 

It  cannot  be  denied,  however,  that  cases  may  be  sup- 
posed in  which  even  the  guiltless  may  be  induced,  from  a 
strange  combination  of  circumstances,  to  remain  silent,  or 
to  give  a  false  colouring  to  the  transaction  which  has  in- 
volved them  in  suspicion.  But  this  reflection  did  not 
prevent  my  adopting  the  mode  of  interrogation  which  I 
recommend :  First,  because  the  existence  of  such  circum- 
stances must  be  of  very  doubtful  occurrence  ;  and  if  they 
should  happen,  the  cases  in  which  they  occur  being,  ac- 
cording to  other  parts  of  the  proposed  system,  within  the 
reach  of  remission  and  compensation,  ought  not  to  form  an 
objection  to  a  part  of  procedure  otherwise  advantageous. 
Secondly,  because  the  same  objection  lies  to  our  present 
practice,  and  must  attach  to  any  other  that  may  be  adopted, 
there  being  nothing  that  can  secure  the  accused,  if  he  is 
tried  at  all,  from  the  unfavourable  impression  that  his 
silence  or  falsehood  may  make  upon  his  judges  if  he  is  in 
any  way  interrogated,  or  from  the  effects  of  circumstances 
which  render  guilt  probable,  if  they  cannot  be  explained. 
With  this  explanation  of  the  reasons  on  which  it  is  founded, 
the  attention  of  the  legislature  is  requested  to  the  fourth 
chapter,  and  it  is  hoped  that  it  will  be  found  to  contain 
every  provision  necessary  to  protect  the  prisoner  from  any 
effects  injurious  to  his  safety,  arising  from  surprise,  intimi- 
dation, or  false  hopes,  if  he  be  innocent ;  and  at  the  same 
time  secure  to  the  prosecution  the  advantage  of  that 
evidence  which  a  consciousness  of  guilt  will  generally  fur^ 
nish  in  his  answers  to  the  interrogatories.  A  prejudice, 
but  it  appears  to  me  a  groundless  one,  and  certainly  very 
favourable  to  the  escape  of  the  guilty,  exists  against  pro- 
curing testimony  from  the  judicial  examinatiou  of  the 
party  accused  before  a  magistrate ;  and  yet,  without 
scruple,  we  admit  testimony  of  his  informal  and  private 
confessions  to  individuals,  as  if  he  would  be  more  apt  to 
inculpate  himself  without  cause  when  put  on  his  guard  by 
the  admonition  of  the  judge,  and  a  knowledge  of  the  con- 
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sequences,  than  he  would  be  in  a  loose  conversation  wlidi 
he  must  imagine  would  never  be  repeated,  and  as  if  the 
record  of  what  he  has  said,  corrected  and  signed  by  hiin- 
self  after  due  deUberation  and  with  the  assistance  of 
counsel,  were  not  as  high  evidence  of  the  fact,  as  the  de- 
claration of  a  casual  witness  who  may  purposely  misrepre- 
sent the  terms  of  the  confession,  or  unintentionally  give  it 
a  false  colouring.      It  cannot  be  denied  that  an  innocent 
man  of  very  weak  nerves  may  sometimes,  in  his  confusion, 
give  contradictory  or  false  statements  that  may  endanger 
his  safety,  or  do  acts  that  cannot  be  accounted  for  but  on 
a  supposition  of  guilt.     So  may  an  innocent  man  incur  the 
danger  of  conviction  from  an  untoward  combination  of  dr- 
cumstances  which  he  cannot  explain,  or  from  the  misap- 
prehension, or  direct  perjury  of  witnesses.      Yet  the  risk 
must    be  incurred  in  both    cases,    unless  we  abandon 
altogether,  in  the  last  instance,  the  prosecution  for  crimes ; 
and  in  the  first,  all  advantage  to  be  drawn,  in  any  shape, 
from  the  best  source,  the  acts  and  confessions  of  the  party 
accused  :  and  all  that  can  be  required  in  a  good  system  of 
procedure,  is  to  put  these  in  such  a  form  as  will  insure 
authenticity,  and  guard  against  error,  intimidation,  or  the 
effects  of  false  hopes.     It  is  believed  this  has  been  done. 
The  prisoner  is  allowed  the  assistance  of  counsel ;  he  may 
examine  the  depositions  and  question  the  witnesses  against 
him,  before  he  is  called  on  to  answer  the  interrogatories 
that  are  to  be  propounded  to  him :  the  form  of  these  is 
prescribed  by  law.     He  is  informed  that  he  cannot  be 
forced  to  answer  them,  but  he  is  admonished  that  silence 
or  falsehood  must  be  a  circumstance  that  will   operate 
against  him.     His  answers,  if  he  give  any,  are  reduced  to 
writing  by  the  magistrate ;  they  are  submitted  to  his 
perusal  and  correction,  and  he  signs  them  with  such  addi- 
tions and  alterations  as  he  deems  proper ;  and  if  after  all 
any  error  should  have  occurred,  means  are  afforded,  on  the 
trial,  to  correct  it  by  explanation,  and  by  the  examination 
of  witnesses,  before  an  impartial  jury. 

The  next  step,  after  examination,  is  to  discharge,  remand, 
bail,  or  commit  the  prisoner.     The  first  is  the  duty  of  the 
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inagistratey  when  the  evidence  adduced  by  the  prosecution 
*"^  not  such  as  leaves  on  the  mind  a  belief  that  the  crime 


lias  been  committed,  or  that  the  prisoner  has  been  guilty 
of  it.  This  being  only  a  preparatory  proceeding,  the 
magistrate  is  directed  not  to  require  such  proof  as  would 
justify  a  conviction  :  his  duty,  in  this  respect,  is  precisely 
pointed  out.  If  there  be  positive  evidence,  directly 
charging  the  prisoner  with  the  commission  of  the  offence, 
although  he  may  produce  contradictory  proof,  the  ma- 
gistrate cannot  discharge,  the  task  of  weighing  the  excul- 
patory evidence  being  reserved  for  the  jury  on  the  trial. 
When  the  evidence  is  circumstantial  only,  and  does  not 
bring  the  mind  to  a  belief  of  guilt,  the  defendant  must  be 
discharged ;  but  in  this  case,  it  is  a  belief  only,  not  a  firm 
conviction  of  guilt  that  is  required,  by  which  is  meant, 
that  the  rule  laid  down  for  guiding  the  conscience  of  a 
juror  on  the  trial  must  be  reversed  as  respects  that  of  the 
magistrate  on  the  question  of  discharging  him.  In  order 
to  convict,  the  juror  must  have  no  doubt  of  the  prisoner  s 
guilt ;  to  discharge  him,  the  magistrate  must  have  none 
of  his  innocence.  The  result  of  an  examination  may  be 
such  as  to  show  that  other  proof,  within  the  reach  of  the 
magistrate,  may  be  required  ;  in  which  case  the  prisoner 
is  remanded,  or  sent  back  to  the  custody  of  the  ojfficer  by 
whom  he  was  arrested,  or  to  the  prison  in  which  he  was 
confined ;  and  at  a  proper  and  designated  period  he  is  again 
brought  up  and  the  examination  proceeds.  If  the  magis- 
trate be  not  convinced  of  the  defendant's  innocence,  he 
must  either  commit  him  to  prison  or  take  bail  for  his 
appearance,  and  the  performance  of  this  duty  is  one  in 
which  the  highest  confidence  is  necessarily  placed  in  the  dis- 
cretion of  the  magistrate.  The  nature  of  the  contract  of  bail 
is  too  weU  known  to  need  any  explanation.  Its  theory  was 
to  place  the  accused  in  the  watchful  (a)  care  of  persons  who 
have  confidence  in  him,  and  who  are  interested  in  prevent- 
ing his  escape  by  the  fear  of  losing  the  penalty  of  the  bond ; 

(a)  The  French  word  surveillance  expresses  the  idea  I  mean  to  convey, 
better  than  even  the  periphrase  I  am  forced  to  use,  for  want  of  a  corres- 
ponding word  in  our  language. 
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and  it  was  also  thought  that  the  confidence  reposed  in  him 
by  his  sureties  was  such  proof  of  good  character  as  fomed 
a  presumption  that  he  was  not  guilty ;  but  experience,  in 
many  cases,  shakes  the  ground-work  of  this  theory.    The 
bail  may  always  be  indemnified  when  the  defendant  is 
wealthy   and  conscious  of  guilt ;  and  the  confidence  is 
generally  reposed  more  in  his  means  than  his  character. 
Hence,  it  is  apparent,  that  where  bail  is  a  matter  of  right, 
the  defendant  can  always  change  the  penalty  of  the  law 
into  expatriation,  and  a  pecimiary  fine  to  the  amount  of  the 
bond.     Therefore  the  law,  while  it  allows  bail  in  case  of 
doubt  or  in  offences  where  these  consequences  would  be  a 
sufficient  punishment,  ought,  in  those  of  a  higher  nature, 
and  where  the  proof  is  strong,  to  secure  the  appearance  of 
the  party  by  other  means.      Unfortunately  the  framers  of 
our  constitution  have  restricted  legislation  on  this  subject 
within  very  narrow  bounds,  and  on  one  construction  have 
taken  it  away  altogether,  if  we  should,  as  I  cannot  but 
hope  we  shall,  abolish  the  punishment  of  death.     The  con- 
stitution declares,  that  **  all  prisoners  shall  be  bailable  by 
sufficient  securities,  except  for  capital  offences  where  th^ 
proof  is  evident  or  the  presimiption  great."     On  the  con-^ 
struction   I  have   adopted,   the    magistrate   may  refuse 
bail   in  offences  where  the    "proof  is  evident   or  th^ 
presumption  strong"   in  offences  which,  in  the  time  o^ 
making  the  constitution,  were  capitally  punished :  these  ^ 
were  murder,  rape,  exciting  insurrection  among  slaves, 
and  stabbing  or  shooting  with  intent  to  murder.     But  that 
in  all  other  cases  he  is  bound  to  take  sufficient  baiL    Nor  can 
any  legislative  provision,  except  perhaps  that  of  making  the 
offence  capital,  enlarge  the  constitutional  restriction,     I  ex- 
press myself  hesitatingly,  because  I  am  not  sure  what  the 
courts  would  say  on  this  question ;  whether  the  constitution 
intended  such  cases  as  were  then  capital,  or  those  which 
the  legislature  might  afterwards  declare  to  be  such,  or 
whether  when  the  offence  ceases  to  be  pimished  by  death, 
the   constitutional    rule   with    regard    to    bail    remains 
unchanged.     This  restriction  on  the  powers  of  the  l^is- 
lature  I  consider  unfortunate.     A  highway  robber  arrested 
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with  his  pistol  at  the  traveller's  breast — aforger  taken  in  the 
act  of  passing  or  making  his  false  bills — every  other  offen- 
der, be  his  guilt  ever  so  atrocious,  or  the  proof  of  it  ever 
80  apparent,  must  be  let  out  on  bail,  and,  if  he  has  secured 
the  means  of  indenmifying  his  sureties,  may  change  the 
punishment  directed  by  law,  for  a  fine  and  expatriation  or 
concealment.  Constitutionally,  therefore,  the  magistrate 
could  be  invested  by  the  code  with  the  discretionary 
power  to  bail  or  not  to  bail  in  but  few  cases,  and  on  one 
construction,  as  we  have  seen  (capital  pimishment  being 
abolished),  in  none.  There  is,  however,  no  such  restraint 
upon  his  discretion  as  to  the  amount  of  the  security  ;  and 
this  being  the  only  remedy  for  the  evil,  great  pains  have 
been  taken  in  the  framing  of  rules  for  the  guidance  of 
the  magistrate  in  the  performance  of  this  important  duty. 
If  there  be  any  occasion  in  which  it  is  proper  for  the 
legislator  to  declare  what  he  expects  from  the  judgment, 
88  well  as  what  he  conunands  from  the  obedience  of  a 
functionary  of  the  law,  it  is  the  one  now  under  considera- 
tion; because  the  magistrates,  who  are  to  perform  the 
duty,  are  commonly  unused  by  previous  habit  or  pro- 
fessional education  to  the  consideration  of  the  questions 
to  which  it  gives  rise;  and  because  of  the  high  importance 
of  the  due  exercise  of  this  discretion,  as  well  to  the  public 
88  to  the  individuals  more  immediately  concerned.  There 
are  those,  however,  who  consider  that  the  law  should  do 
nothing  but  command,  and  that  its  commands  should 
always  be  sanctioned  by  some  penalty  for  disobedience. 
The  arguments  which  enforce  this  doctrine  seem  to  be 
founded  on .  the  idea  that  there  is  some  paramount  power, 
even  superior  to  that  of  a  constitutional  law,  which  limits 
legislatiye  power  by  certain  rules  of  form  aa  weU  aa  of 
moral  duty  in  the  exercise  of  its  functions.  UtiUty  pre- 
scribes the  last,  but  from  what  source  is  the  first  derived  ? 
We  feel  that  there  is  an  obligation  not  to  enjoin  the  per- 
formance of  immoral  acts,  and  we  are  at  no  loss  to  discover 
the  source  of  this  duty.  But  when  we  are  told,  you  are 
to  prescribe  nothing  that  you  cannot  or  do  not  enforce  by 
a  penalty,  we  must  seek  in  vain  for  some  good  reason  for 
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the  maxim.    The  lawgiver  cannot  foresee  the  circimistancefl 
of  every  case,  and  if  he  could  foresee,  he  could  not  describe 
them ;  he  must,  therefore,  give  general  rules,  and  trust, 
within  certain  limits,  to  the  discretion  of  the  judge,  the 
power  to  modify  and  adapt  them  to  suit  particular  cases ; 
that  is  to  say,  he  must  delegate  that  part  of  his  duty  which 
he  cannot  perform  himself ;  and  in  making  this  transfer,  it 
would  seem  not  only  right  but  highly  useful  to  give  the 
rules  and  lay  down  the  principles  according  to  which  he 
desires  it  to  be  exercised.     This  cannot  be  done  by  positive 
command,  because  it  is  to  operate  on  the  mind  and  direct 
the  judgment,  not  the  action ;  and  as  this  is  a  delegation  of 
discretionary  power,  it  would  be  absurd  to  annex  a  penalty 
to  an  honest,  although  improper  exercise  of  it,  provided  the 
limits  of  the  discretion  were  not  exceeded.     To  illustrate 
this  reasoning  by  an  example  drawn  from  the  part  of  the 
code  which  is  in  question — ^the  magistrate,  in  admitting  to 
bail,  is  directed,  in  general  terms,  so  to   apportion  the 
amount  as  not  to  suffer  the  wealthy  offender  to  escape  by 
the  payment  of  a  pecuniary  penalty,  nor  to  render  the 
privilege  useless  to  the  poor;  and  he  is  told  that  this 
power  is,  in  its  exercise,  one  of  the  most  delicate  and 
important  functions  of  his  office,  and  he  is  apprised  that 
his  sound  discretion  is  to  direct  it.     It  is  clear  that  here 
there  can  be  neither  positive  conmiand,  nor  penalty  for  its 
breach ;  if  there  were,  it  would  no  longer  be  discretion. 
Yet  can  it  reasonably  be  said,  that  legislation  derogates 
from  its  dignity,  or  performs  a  superfluous  task  when  it 
points  out  to  the  magistrate  the  objects  he  ought  to  have 
in  view,  and  the  principles  by  which  he  is  to  be  guided,  in 
order  to  attain  it  ?     But  the  whole  duty  is  not  left  to  the 
discretion  of  the  magistrate.     Whatever  could  be  foreseen, 
and  provided  for,  by  that  of  the  law,  is  reduced  to  positive 
precept,  and  its  breach  incurs  the  penalty  attached  to  dis- 
obedience.    Thus,  where  the  punishment  is  fine,  the  baQ 
must  exceed  the  maximum  of  the  penalty ;  where  it  is 
simple  imprisonment,  one  rule  is  fixed ;  where  the  imprison- 
ment is  in  the  penitentiary,  another ;  other  rules  are  laid 
down  for  apportionment  in  other  particular  cases ;  and  the 
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discretion  of  the  judge  is  reduced  in  this,  as  it  has  been  the 
object  to  do  in  every  part  of  this  code,  to  the  strictest  hmits, 
vnthin  which  it  can  be  exercised  consistently  with  justice. 
Some  of  these  rules  and  restrictions  are  new ;  others  are 
X)nformable  to  present  practice ;  but  all  are  for  the  first 
time  reduced  to  the  form  of  statutory  legislation. 

The  bail  being  completed,  the  prisoner  is  suffered  to 
remain  at  large  until  the  trial ;  but  provision  is  made,  that 
Tor  the  security  of  the  bail,  they  may,  at  any  time,  exonerate 
themselves  by  his  surrender,  and  the  particular  mode  of 
doing  this  is  prescribed. 

If  sufficient  bail  be  not  offered,  or  if  the  case  be  one  in 
which  the  magistrate  rightfully  refuses  to  receive  it,  the 
prisoner  must  be  committed  to  prison,  to  abide  the  event 
of  his  trial  if  he  be  not  before  that  time  bailed  or  discharged 
by  the  judge  of  a  superior  tribunal,  or  habeas  corpus.     The 
order  for  commitment  is  du-ected  to  be  in  writing ;  its  form 
and  essential  parts  are  prescribed,  as  weU  as  the  mode  in 
which  it  is  to  be  executed ;  and  all  the  means  that  experience 
or  reflection  could  suggest,  have  been  adopted  to  prevent 
the  discharge  of  the  prisoner,  which  so  frequently  happens 
from  formal  defects  in  the  warrant,  while  every  requisite 
security  against  abuse  and  oppression  have  been  carefully 
provided.     After  commitment,  the  prisoner  may  be  bailed 
or  discharged,  if  the  nature  of  his  case  permit  it.     But  the 
inferior  magistrate  has  no  other  agency  in  this  proceeding 
than  to  furnish  all  the  evidence  of  that  which  was  had  before 
him  to  the  judge  before  whom  the  prisoner  may  be  brought, 
on  the  return  of  the  writ  of  habeas  corpus ;  to  the  chapter 
on  which  subject  the  legislature  is  referred  for  a  minute 
detail  of  the  duties  and  rights  of  all  parties  and  agents, 
from  the  judge  who  decides,  to  the  prisoner  whose  case  is 
before  him ;  and  with  this  ends  the  provisions  necessary 
for  securing  the  appearance  of  the  defendant  at  the  trial,  by 
which  his  guilt  or  innocence  is  to  be  ascertained,  and  at  the 
judgment,  by  which  it  is  to  be  proclaimed.     In  framing 
this  part  of  the  system,  it  has  never  been  forgotten,  that 
the  guilty  were  to  be  brought  to  punishment  with  as  little 
inconvenience  as  possible  to  the  innocent ;  and  that  no  pre- 
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Bumption  or  other  evidence  of  crime  could^  before  trial  and 
conviction,  justify  any  thing  more  than  necessary  restraint 
With  this  view,  a  reverent  eye  has  constantly  been  kept  on 
those  admirable  provisions  for  the  security  of  personal 
liberty  which  are  to  be  found  in  the  laws  of  England,  which 
deserve  the  gratitude  as  well  as  the  admiration  of  the 
world.     Institutions  which  are  every  day  extending  their 
influence  over  the  happiness  of  madkind,  and  which  will 
prove  a  more  lasting  and  honourable  monument  of  the 
wisdom,  justice  and  greatness  of  the  nation  from  whose 
jurisprudence  they  are  drawn,    than    any    which   their 
splendid  victories,  their  power,  their  wealtii,  or  even  their 
science,   could  erect.     Of  these  institutions  the  writ  of 
habeas  corpus  is  that  which  applies  to  this  part  of  our 
subject.     The  idea  of  this  remedy  is  to  be  found  in  the 
Roman  law  ;  but  there,  as  well  as  in  the  common  law  of 
England,  it  was  ineffectual,  until  the  great  statute,  of  that 
name,  gave  it  the  essential  features  to  which  it  owes  all 
its   utility.      These   features  have   been   rendered    more 
definite,  new  provisions  and  penalties  have  been  added, 
and,  I  think,  it  may  now  be  asserted  with  truth,   that 
individual  liberty  can  suffer   no  restraint,  which,  imder 
this  law,  will  not  find  an  easy,  prompt,  and  unexpensive 
remedy. 

In  reviewing  the  duties  of  the  examining  magistrate, 
among  them  should  have  been  stated  that  of  taMng  an 
obligation  from  witnesses,  imder  a  penalty,  to  secure  their 
appearance  at  the  trial,  and  of  committing  to  prison  such 
as  refuse  to  enter  into  that  obligation.  Analogous  to  this 
is  a  proceeding  which,  although  an  invasion  of  personal 
liberty,  is  practised  in  most  countries,  and,  I  think,  justi- 
fied by  the  same  reasoning  which  shows  the  right  of 
taking  private  property,  or  coercing  personal  service,  for 
the  pubUc  safety.  When  one  who  is  a  necessary  witness 
in  the  prosecution  for  an  offence  pimishable  by  imprison- 
ment for  life  is  not  a  householder,  and  consequently  wants 
one  principal  tie  to  prevent  his  departure,  and  has  no 
friends  or  connexions  who  will  become  bound  for  his 
appearance,  he  may  be  detained  in  custody  until  the  trial; 
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but  in  this,  and  in  the  Code  of  Prison  Discipline,  it  is 
specially  provided,  that  he  be  properly  and  comfortably 
supported  at  the  public  expense;  that  he  suffer  no  degrad- 
ing or  contaminating  associations  while  detained ;  that 
he  be  allowed  every  indulgence,  as  to  occupation,  amuse- 
ment and  society,  which  the  good  order  of  the  house  (for 
the  place  of  his  detention  is  not  characterized  as  a  prison) 
will  allow,  and  that  when  discharged,  full  compensation 
be  made  for  the  loss  he  has  incurred.  The  duties  of  the 
examining  magistrate  end  with  transmitting  to  the  proper 
oflBcer  of  the  court  having  cognizance  of  the  case  all  the 
proceedings  which  have  been  had  before  him,  including 
the  original  examination  as  well  of  the  party  as  of  the 
witnesses ;  and  here  opens  a  new  course  of  proceeding, 
contained  in  the  second  title  of  this  book.  It  treats  of 
the  proceedings  subsequent  to  the  commitment  or  bailing 
of  the  prisoner.  The  first  chapter  details  the  manner  in 
which  the  appearance,  as  well  of  the  party  as  the  witnesses, 
is  to  be  enforced,  which,  as  it  differs  little,  except,  it  is 
hoped,  in  precision  and  certamty,  from  the  mode  now  in 
use,  needs  only  a  reference  to  the  chapter. 

The  second  contams  some  regulations  which  it  was 
thought  would  introduce  order  in  the  arrangement  of  the 
different  cases  preparatory  to  the  indictment  or  information. 
Among  them  is  one  which  obliges  the  prosecuting  officer 
to  designate,  before  the  meeting  of  the  grand  jury,  on  a 
copy  of  the  calendar  furnished  to  him  for  that  purpose,  all 
such  cases  of  misdemeanor  as  he  may  choose  to  prosecute 
by  information ;  and  the  papers,  in  relation  to  these  cases, 
are  not  sent  to  the  grand  jury.  This  is  done,  as  well  to 
avoid  any  interference  between  the  two  accusing  powers, 
as  to  ensure,  on  the  part  of  the  prosecuting  attorney,  the 
performance  of  his  duties.  For  this  officer,  after  having 
designated  those  cases  in  which  he  will  proceed  without 
the  intervention  of  the  grand  jury,  is  bound  to  file  his 
information  before  the  end  of  the  term;  and  the  court  being 
made  acquainted  with  them,  as  the  cases  which  are  before 
him,  he  cannot,  if  so  inclined,  favour  any  one  by  delay  in 
the  prosecution,  or  throw  off  the  reproach  of  neglect  upon 
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the  grand  jury.  And  that  body  being  obliged,  as  their 
exclusive  duty,  to  inquire  into  all  cases  of  crime,  and  all 
those  of  misdemeanor  not  selected  by  the  public  prosecu- 
tor, it  follows  that  every  accusation  must  be  disposed  of  in 
one  or  the  other  mode. 

The  third  chapter  is  an  important  one.     It  relates  to 
the   organization   and  duties  of  the  grand  jury.    This 
institution  is  a  favourite  one  in  England  and  in  the 
United  States.     But  although  I  consider  its  advantages 
outweigh  the  objections  to  which  it  is  liable,  and  have, 
therefore,  preserved  for  it  a  place  in  the  system,  yet  I 
cannot  but  suspect  that  it  owes  much  of  its  popularity 
to  its  name,  and  to  the  association  which  connects  it 
with  that  invaluable  blessing  to  a  free  coimtry,  the  trial 
by  jury.     Some  part  of  its  utility,  too,  is  traditional  only. 
In  the  party  questions,  which  at  diflferent  times  have 
divided  the  people   of  England,  and   which  very  rarely 
ended  without  enlisting  the  judiciary  power  on  that  side 
which  was  espoused  by  the  crown,  it  was  sometimes  a  protec- 
tion against  the  combination  of  royal  and  judicial  oppres- 
sion, and  would  have  been  more  frequently  so  if  there  had 
been  any  means  of  securing  an  impartial  selection  of  its 
members.     It  is  not  my  intention  to  present  a  history  of 
this  institution,  or  a  detail  of  its  advantages  or  incon- 
veniences, in  its  origin,  progress,  or  present  state,  in  the 
country  from  which  we  have  inherited  it.     It  will   be 
sufficient  to  offer  the  objections  to  its  establishment  here, 
which  have  occurred  to  me,  and  the  reasons  in  its  favour, 
which   I   have   thought   sufficient   to   countervail  them. 
With  such  an  admirable  contrivance  for  the  security  of 
innocence  against  unjust  prosecutions  as  the  trial  by  jiuy, 
where  unanimity  is  required  for  conviction,  any  interme- 
diate examination  between  that  made  by  the  committing 
magistrate  and  the  final  trial  would  seem  an  obstruction 
to  the  course  of  justice,  of  which  the  necessity,  or  even 
the  convenience,  is  not  very  apparent.     The  secrecy,  too, 
of  that  examination,  and  the  precautions  taken  to  prevent 
the  slightest  responsibility  resting  on  any  one  of  those  by 
whom  it  is  made,  it  might  be  argued,  give  a  chance  for 
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(avouritisiny  or  undue  influence,  to  interpose  in  favour  of 
those  whose  guilt  would  be  apparent  on  a  public  trial ;  while, 
dXk  the  other  hand,  it  might  be  said  that  witnesses,  accord- 
ing to  the  usual  practice,  being  heard  only  to  charge  the 
iefendant,  and  heard  in  secret,  he  is  deprived  of  the 
advantage  secured  to  him  before  the  magistrate  of  show- 
ing his  innocence  by  countervailing  proof ;  and  thus,  in  all 
^ases  originating  by  complaint  to  the  grand  jury,  he  would 
be  subject  to  commitment  and  trial,  on  the  evidence  of 
nrcumstances  which  he  might  have  &lly  explained  had 
the  examination  been  publicly  had  before  a  magistrate. 
To  this  it  may  be  added,  that  grand  juries  are  very  rarely, 
if  ever,  composed  of  men  having  such  a  knowledge  of  the 
aw  as  will  enable  them  to  determine  what  evidence  ought 
x>  be  admitted,  to  what  credit  it  is  entitled,  or  whether 
^e  facts  it  discloses  amoimt  to  an  offence ;  and  that  this 
gnorance  of  their  duties,  or  an  inattention,  which  is  worse, 
xequently  causes  them  to  mistake  or  disregard  the  duties 
>f  their  office,  and  assume  the  cognizance  of  matters  with 
pirhich  they  have  no  concern;  sometimes  censuring  the 
x>nduct  of  political  opponents ;  sometimes  lending  their 
jofluence  to  promote  party  views.  These  objections  are 
wreighty,  and  some  of  them  not  ill-foimded.  But  after 
ihe  fiillest  consideration,  I  thought  that  those  to  which 
satisfactory  answers  could  not  be  given,  might  be  obviated 
by  alterations,  which  would  make  none  in  the  general  out- 
iine  of  the  institution ;  and,  therefore,  for  the  following 
reasons  I  adopted  it  with  the  modifications  contained  in 
bhe  code. 

1.  First,  because  it  participates  largely  in  that  promi- 
aent  characteristic  which  distinguishes  the  trial  by  jury 
(a),  of  spreading  general  information,  and  a  particular 
irCquaintance  with  the  practical  operation  of  the  constitu- 
bion  and  laws ;  of  creating  an  attachment  to  the  principles 
ya  which  they  are  founded,  and,  by  the  periodical  per- 
formance of  an  important  function,  promoting  the  happiness 
^f  the  individual  by  a  sense  of  self-importance,  and  that 
Df  the  public,  by  a  constant  vigilance  over  its  peace.     It 

(a)  Bee  Bepori  on  the  Plan  of  a  Penal  Code. 
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might,  if  necessary,  easily  be  shown  that  each  of  these 
effects  will  be  produced  by  the  frequent  exercise  of  the 
duties  of  a  grand  juror ;  and  all  of  them  are  objects  of 
the  highest  consequence  in  legislation.     For,  in  a  govern- 
ment created  for  the  common  good  of  all  its  citizens,  that 
organization  of  any  department  is  certainly  to  be  preferred, 
which,  while  it  is  equally  well  calculated  with  any  other, 
for  the  performance  of  the  duties  for  which  it  is  particularly 
intended,  also  opens  new  sources  for  individual  happiness, 
diflftises  knowledge,  fosters  an  attachment  to  true  principles, 
and  adds  stabiUty  to  the  government  of  which  it  is  a  part 
It  has  appeared  to  me,  that  a  want  of  attention  to  such 
considerations  is  a  common  fault  in  the  legislation  of  our 
country.      We  shape  our  laws  to  fit  the  principal  end 
which  is  proposed,  without  sufficiently  examining  whether 
the  same  object  could  be  obtained  by  means  that  produce 
other  collateral  effects  of  equal  or  perhaps  of  greater  im- 
portance, and  avoid  dangers  which,  in  our  eagerness  to 
attain  some  doubtful  good  by  a  straightforward,  off-hand 
legislation,  have  totally  escaped  our  attention.     Thus,  to 
raise  a  revenue  for  some   useful    purpose,    we    license 
gambling-houses ;  to  promote  education,  and  provide  for 
the  building  of  churches,  we  establish  lotteries;  to  avoid  the 
expense  of  erecting  a  penitentiary,  we  incur  that  of  sup- 
porting our  convicts  in  idleness ;  and  put  some  of  our  citizens 
to  death,  that  we  may  impress  on  the  minds  of  others  the 
great  truth  that  kiUing  is  unlawful.     We  do  this,  without 
sufficiently  inquiring  whether  the  requisite  revenue  might 
not  be  obtained  by  some  other  and  better  means  than 
giving  the  sanction  of  law  to  the  worst  of  vices ;  whether 
a  purer  source  could  not  be  foimd,  from  which  to  draw 
the  means  of  supporting  religious  and  scientific  education, 
than  one  that  corrupts  morals,  encourages  idleness,  and 
leads  the  poorer  classes  to  poverty  and  vice ;  whether  the 
crimes  which  are  fostered  in  the  vicious  association  of  con- 
finement, without  labour,  are  not  infinitely  more  expensive 
to  the  community  than  the  most  costly  house  of  labour ; 
and  whether  shedding  man's  blood  is  the  most  effectual 
way  of  showing  that  it  ought  not  to  be  shed. 
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2.  Independently  of  this  collateral,  but  highly  impor- 
,ant  advantage,  attached  to  the  institution  of  grand  juries, 
t  was  adopted,  secondly,  because  it  was  already  estabUshed, 
und  it  has  been  my  uniform  practice  to  alter  no  part  of  the 
system  but  such  as  could  be  clearly  shown  to  be  defective 
or  inconsistent  with  other  parts  of  the  plan.  Whether 
the  present  is  of  this  character  must  depend  upon  an  ex- 
amination of  the  objections  which  have  been  stated. 
These  are  in  substance,  that  the  intervention  of  a  second 
accusing  pewer,  between  the  commitment  by  the  magis- 
trate and  the  trial,  is  a  useless  piece  of  machinery  in  penal 
law ;  that  from  its  particular  organization  it  is  cumbrous, 
and  from  its  secrecy  dangerous ;  that  it  may,  without  re- 
sponsibility, protect  guilt  and  vex  innocence  ;  and  that  the 
ignorance  of  its  members  frequently  leads  them  into  erro- 
neous ideas  of  their  power,  which  creates  confusion  in  the 
administration  of  justice. 

The  error  of  the  first  objection  lies  in  supposing  that 
the  commitment  of  the  magistrate,  in  all  cases,  contains 
such  an  exposition  of  the  circumstances  and  nature  of  the 
offence  as  would  enable  the  party  to  prepare  for  his  defence, 
by  knowing  exactly,  not  only  with  what  crime  he  was 
charged,  but  also  when,  where,  and  in  what  manner  he  is 
accused  of  having  committed  it.  But  this  is  far  from 
being  the  case.  If  the  ministry  of  the  grand  jury  be 
dispensed  with,  that  of  some  other  body  of  men,  or  of 
some  officer,  must  be  substituted  for  the  performance  of 
this  duty.  If  it  be  vested  in  a  known  officer  or  a  perma- 
nent body,  he  or  they  being  previously  known,  will  be 
subject  to  the  approaches  of  influence  in  all  its  seducing 
forms,  for  the  purposes  of  favour  or  oppression.  Whereas 
the  grand  jury,  selected  by  judges  totally  unconnected  in 
any  other  manner  with  the  proceeding,  out  of  a  very  Umited 
number,  taken  by  lot  immediately  before  the  session  of 
the  court,  are  out  of  the  reach  of  any  attempt  to  seduce 
or  intimidate  them.  If,  to  obviate  this,  and  at  the  same 
time  the  next  objection,  that  the  grand  jury  is  incon- 
veniently great,  it  should  be  said,  draw  your  accusing 
judges  also  by  lot,  or  let  them  be  appointed  by  the  execu- 
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tive  immediately  before  they  enter  on  their  duties,  but  let 
the  number  be  less  :  it  is  answered,  this  expedient  gives 
us  still  a  grand  jury.     If  appointed  by  the  executive,  you 
do  not  take  away  the  danger  of  an  undue  influence ;  you 
only  change  the  person  to  whom  it  may  be  addressed.    If 
you  take  them  by  lot,  in  the  manner  proposed  by  the  code, 
the  only  question  is,  whether  the  substitution  of  any 
smaller  number  for  that  now  required  will  be  attended 
with  any  advantage  sufficiently  great  to  justify  the  change. 
It  is  thought  not.     If  no  great  reduction  be  made,  the 
difference  will  scarcely  be  perceptible  in  the  mode  of  pro- 
ceeding.    If  the  number  be  few,  some  advantage  may  to 
gained  in  celerity ;  but  a  greater  lost  in  the  want  of  in- 
formation, and  in  the  freer  scope  given  to  the  influence  of 
favour  or  animosity  among  a  few.     The  object  of  this 
institution  being,  not  only  to  make  accusations  of  such 
infractions  of  the  law  as  have  been  prosecuted  before  the 
examining  magistrate,  but  the  jurors  being  individually 
bound  to  make   inquisition  into  all  such  as  they  have 
reason  to  think  have  been  conmiitted  in  the  district  for 
which  they  are  assembled,  it  follows,  that  a  reasonable 
suspicion,  entertained  by  one  of  the  members  and  com- 
municated with  the  circumstances  on  which  it  is  founded 
to  his  fellows,  will  be  sufficient  to  ground  an  inquiry ;  for 
which  purpose  they  are  vested  with  powers  to  send  for 
and  examine  witnesses.     This  object  will  obviously  b^ 
better  attained  by  a  nimierous  than  a  small  body. 

The  objection  drawn  from  the  secrecy  of  the  proceeding^ 
before  the  grand  jury,  is  one  that  comes  in  a  more  im 
posing  shape  than  any  other,  in  a  country  where  publicit]^ 
in  every  department  is  justly  considered  as  the  greatest 
security  for  good  conduct  in  those  who  direct  them.  Yei 
there  are  reasons  why  I  should  hesitate  to  remove  the  veil 
that  has  been  drawn  over  the  proceedings  of  the  grandl 
jury  room.  To  appreciate  these  reasons,  we  must  coimdefC 
the  constitution  of  this  body  and  the  nature  of  theii^ 
duties.  The  members  are  not  appointed  or  chosen  to  per^ 
form  the  fonctions  of  an  office,  but  designated,  as  we  have 
seen,  by  lot  to  perform  a  service^  an  onerous  one,  whicb 
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ihey  have  not  courted,  and  to  which  they  have  not  been 
»lled  by  an  appointment  which  they  might  accept  or 
*e{use.  It  would  seem  unjust,  therefore,  to  expose  an 
ndividual,  thus  performing  an  involuntary  duty,  to  the 
)dium  or  suspicion  inseparably  attached  to  it,  for  any 
erroneous  but  honest  expression  of  his  opinion ;  and 
igainst  the  prosecution  for  corrupt  or  other  illegal  conduct, 
he  oath  of  secrecy  taken  by  his  fellows  is  no  protection. 
[t  must  be  remembered,  too,  that  the  honest  and  useful 
prejudice  against  secret  informers,  although  it  may  have 
xmtributed  to  give  force  to  this  objection,  has  in  reality 
lo  application  to  the  proceedings  before  a  grand  jury. 
WThen  any  member  of  tins  bo^refers  an  ai^tioi?he 
becomes  a  witness,  his  deposition  is  taken,  and  with  that 
rf  every  other  witness,  is  handed  into  court.  The  secrecy 
is  not  in  the  accusation,  or  in  the  name  of  the  witness 
who  makes  it,  but  it  is  confined  to  the  opinion  which  each 
juror  deUvers  as  to  the  weight  which  the  evidence  ought 
bo  have.  To  make  this  public,  would  be  to  deter  the 
timid  from  the  discharge  of  an  important  duty,  by  expos- 
ing him  to  the  animosity  of  those  who  might  be  affected 
l>y  it,  and  could  be  attended  with  no  advantage  whatever, 
[f  the  office  were  an  elective  one,  it  would  be  important 
*or  the  people  to  know  how  the  officer  had  performed  his 
luties ;  if  it  were  one  held  by  appointment,  the  same  in- 
brmation  would  be  useful  to  the  executive  or  appointing 
x)wer ;  but  in  the  case  before  us,  responsibility,  except  for 
>ffences,  does  not  and  need  not  exist ;  and  where  there  is 
lo  responsibility,  publicity  can  be  of  little  use. 

The  want  of  general  knowledge,  and  especially  an 
ignorance  of  the  law  in  the  greatest  number  ot  jurors,  is 
fidso  alleged  as  a  serious  objection  against  their  fitness  to 
determine  whether  a  citizen  shall  be  exposed  to  the  risk 
and  vexation  of  a  public  trial,  or  a  knave  shall  be  snatched 
from  the  conviction  that  would  probably  be  the  con- 
sequence of  his  trial ;  and  it  must  be  confessed,  that  if 
this  objection  be  at  all  well  founded,  it  is  particularly  so 
when  applied  to  a  system  like  the  present,  in  which  the 
jurors  are  taken  by  lot.     But  we  must  consider  that  the 
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principal  duty  of  a  member  of  this  body  is  the  deter- 
mination of  matters  of  fact,  which  requires  nothing  more 
than  the  exercise  of  a  plain,   sound  understanding,  a 
knowledge  of  the  different  concerns  in  conmion  life,  an 
independent  spirit,  fimmess  and  integrity,  acquirements  as 
probably  to  be  met  with  in  any  twenty  men,  who  might 
be  selected  from  three  times  that  number  presented  by  hi, 
as  in  any  particular  class  of  society.     Ignorance  of  the 
law  must  certainly  be  expected.     As  our  laws  now  staad, 
this  objection  might  be  made  with  nearly  the  same  num- 
ber, chosen  with  the  greatest  care  from  the  whole  com- 
munity among  those  who  are  liable  to  this  duty.     It  is 
obviated,  in  a  great  degree,    by  several  provisions :  the 
duties  of  grand  jurors  are  specially  pointed  out ;  and  that 
part  of  the  code  which  contains  them,  is  directed  to  be 
read  to  them  and    a  copy  sent  to  their  chamber:  the 
written  law,  upon  every  one  of  the  offences  on  which  they 
are  to  decide,  is  also  laid  before  them  :  the  public  prosecu- 
tor is  directed  to  give  them  his  advice  on  all  the  cases 
which  he  knows  from  the  calendar  will  claim  their  atten- 
tion, and  on  all  other  points,  whenever  it  shall  be  required ; 
and  any  further  doubts  they  may  entertain,  are  directed 
to  be  cleared  up  by  the  court.     With  these  precautions 
to  avoid  error,  it  seems  almost  impossible  that  any  of  im- 
portance should  be  incurred ;  and  the  necessity  of  resort- 
uig  to  these  sources  for  information,  will  every  day  b© 
diminished  by  the  knowledge  of  the  laws  which  these 
measures  cannot  but  diffiise  among  the  people. 

One  other  inconvenience  remains  to  be  mentioned.  Tl6 
abuse  encouraged  by  the  courts,  and  readily  fallen  into 
by  grand  juries, — ^that  of  assuming  the  power  of  discussing 
and  deciding  on  extra-judicial  and  political  questions. 
This  has  an  unhappy  effect,  particularly  in  a  popular 
government,  where  party  spirit  is  so  apt  to  introduce  itself 
into  every  assembly,  to  mix  in  every  deliberation,  break 
the  ties  of  friendship,  relax  those  of  kindred,  embittor 
social  intercourse,  madden  public  discussion,  and  unless 
restrained,  impress  its  character  on  legislation,  and  pervert 
the  administration  of  the  laws.     The  greatest  of  these 
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evils  would  be,  that  it  should  insinuate  itself  into  the  hall 
of  justice  ;  and  as  far  as  positive  interdiction  can  go,  this 
entrance  through  the  chamber  of  the  grand  jury  has  been 
closed.  The  grand  jury,  thus  organized,  is  exclusively  the 
axx^using  power  in  all  cases  of  crime,  and  in  those  of  mis- 
iemeanor  concurrently  with  the  pubUc  prosecutor,  of 
i^hom  there  is  one  appointed  for  each  court  of  criminal 
jurisdiction.  The  intervention  of  this  body  has  been 
erroneously  called  a  double  trial,  and  it  has  been  stig- 
tnatized  as  an  injustice  that  the  accused  has  not  the 
privilege  of  being  heard  before  them.  Although  the 
answer  to  this  objection  has,  in  some  measure,  been 
anticipated,  yet  it  may  be  necessary  to  add,  that,  until  the 
indictment  be  foimd,  the  accusation  is  not  complete,  con- 
sequently there  is  nothing  to  answer,  and  nothing  to  try  ; 
and  when  it  is  found,  there  would  be  an  absurdity,  as  well 
BB  glaring  injustice,  m  permitting  the  truth  of  the  ac- 
cusation to  be  tried  by  the  same  body  that  had  just 
preferred  it. 

It  is  hoped  and  believed,  that  in  the  chapters  describing 
the  mode  of  proceeding  in  the  grand  jury,  and  enjoining 
the  duties  of  the  court  and  the  several  officers  of  justice  in 
relation  to  them,  many  things  will  be  found  which  may 
prove  useful  in  establishing  and  giving  certainty  to  our 
present  practice,  together  with  some  innovations  that  may 
be  deemed  improvements  on  the  system,  although  they 
are  not  thought  of  sufficient  importance  to  be  here  dis- 
cussed. The  assent  of  twelve  jurors  is  made  necessary 
for  finding  an  indictment,  but  that  of  a  majority  of  those 
present  is  sufficient  to  decide  incidental  questions.  The 
act  of  accusation  being  found,  must  be  delivered  into  the 
hands  of  the  judge  m  open  court,  who,  if  the  defendant 
be  m  custody  or  on  bail,  shall  order  it  to  be  filed ;  but  if 
he  be  at  large,  in  order  to  avoid  his  receiving  notice  and 
escaping,  the  judge  shall  issue  a  warrant  for  his  appre- 
hension, and  keep  the  indictment  in  his  hands  until  the 
arrest  be  made.  Freedom  from  arrest,  during  the  term 
of  his  attendance,  and  from  action  or  prosecution  for  any- 
thing said  TQ  the  performance  of  his   duty,    excepting 
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peijuiy  in  a  deposdtion  made  to  his  fellows,  is  secured  to 
each  grand  juror. 

A  chapter  is  devoted  to  the  form  and  substance  of 
indictments  and  informations — an  important  division ;  for, 
to  the  want  of  precision  in  our  law  on  this  subject,  may 
be  traced  the  numerous  instances  in  which  men  evidently 
guilty  have  escaped  punishment.  In  a  system  whidi 
admits  the  humane  maxim,  that  it  is  better  an  hundred 
guilty  should  escape  than  one  innocent  man  be  punished, 
it  becomes  an  imperative  duty  to  avoid  all  those  doubts 
which  make  the  administration  of  criminal  justice  a  lottery, 
with  so  many  chances  in  favour  of  guilt.  Every  man, 
who  has  attended  our  courts,  must  be  convinced  of  the 
deleterious  effects  of  this  uncertainty,  and  must  have  seen 
the  reliance  that  is  placed  upon  it  by  culprits  on  thdr 
trials.  The  first  question  asked  of  their  counsel,  especially 
by  old  offenders,  is,  whether  he  can  find  no  flaw  in  the 
indictment;  and  there  can  be  no  doubt  of  its  effect  in 
multiplying  crime,  by  adding  one  more  to  the  many  hopes 
of  impunity.  Every  endeavour,  therefore,  has  been  made 
for  giving  to  the  provisions  of  this  chapter  such  a  character 
as  will  make  it  secure  to  the  accused  every  information 
necessary  for  his  defence,  but  deprive  him  of  all  hopes  of 
escaping,  in  any  other  manner  than  by  a  verdict,  which 
shall  declare  him  innocent.  Among  the  first,  is  the 
direction  for  stating  clearly  in  the  act  of  accusatioii, 
whether  indictment  or  information,  all  the  circumstances 
which  enter  essentially  into  the  description  of  the  offence 
charged,  the  place  where  it  was  committed,  and,  in  private 
offences,  the  names  of  those  to  whose  property,  person,  or 
reputation,  the  injury  was  offered.  To  render  mistakes 
less  frequent,  and  secure  uniformity  in  this  important  part 
of  procedure,  forms  are  provided  in  a  subsequent  part 
of  the  work,  applicable  to  each  offence ;  but  to  avoid  delay 
in  the  few  cases  in  which  these  forms  may  have  been  care- 
lessly departed  from,  those  directions  which  may  be  con- 
sidered as  substantial  are  designated  and  distinguished 
from  those  which  are  formal  only  ;  the  latter  being 
amendable,  of  course ;  and  the  former,  except  in  a  sin^e 
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instance,  not  operating  so  as  to  discharge  the  accused,  if 
objected  to  either  before  or  after  trial ;  that  single  excep- 
tion being  the  one  that  the  indictment  charges  a  fact 
which  does  not  amount  to  an  offence.  In  every  other  case, 
the  indictment  is  amendable  by  bemg  referred  agam  to  the 

80  are  pointed  out, — giving  the  party  always  time  to 
answer  the  new  allegations.  A  proper  idea  of  all  these 
provisions  can  only  be  formed  by  a  perusal  of  the  chapters 
which  contain  them.  One  alteration,  however,  demands 
particular  notice.  In  no  cases  are  exceptions  to  form 
more  frequent,  in  none  do  they  more  effectually  defeat  the 
ends  of  justice,  than  in  prosecutions  for  forgery,  passing 
counterfeit  bills,  and  other  offences  in  relation  to  instru- 
ments in  writing ;  if  an  erroneous  denomination  be  given 
to  the  instrument,  by  calling  it  an  order  when  it  is  really 
a  bill  of  exchange  or  a  promissory  note,  or  if  the  tenor  of 
the  writing  be  not  exactly  set  forth  m  the  indictment  (a), 
the  proceedings  are  set  aside,  and  under  some  circum- 
stance the  defendant,  although  his  guilt  has  been  ascer- 
tained by  a  verdict,  is  discharged.  These  consequences 
are  avoided  by  a  simple  provision,  which  has  been  alluded 
to  in  the  Introductory  Report  to  the  Code  of  Crimes  and 

(a)  To  any  one  who  has  attended  to  the  proceedings  of  eriminal  eonrts, 
it  would  be  unnecessary  to  cite  instances  of  the  allegation  in  the  text. 
One  of  rather  a  Indicrons  cast  lately  occurred  in  England.  In  an  indict- 
ment for  forgery,  a  stroke  of  the  pen,  which  occurred  in  the  instrument, 
had  not  been  copied  in  the  indictment.  The  prisoner  being  convicted, 
his  counsel  moved  in  arrest  of  judgment,  and  assigned  the  omission 
of  this  stroke  for  cause.  The  paper  and  the  indictment  were  handed  up 
to  the  bench,  and  the  judge,  not  being  able  with  the  nsked  eye  to  discover 
any  difference,  had  recourse  to  a  glass,  and  by  the  aid  of  a  strong  magnifier 
discovered  something  which  he  said  was  either  a  tick  (a  word  of  which  I 
do  not  profess  to  know  the  meaning)  or  a  letter,  which  he  would  not  or 
could  not  determine,  but  submitted  it  to  the  jury,  with  directions,  if  they 
found  it  to  be  the  one  (I  forget  which)  to  convict,  if  the  other  to  acquit ; 
and  to  aid  in  the  detemuDation  of  this  important  question,  he  handed  them 
his  glass — ^the  microscopic  powers  of  which  determined  them  in  favour  of 
the  acquitting  alternative — and  the  prisoner  was  discharged:  if  the 
judge's  glass  had  not  been  brought  into  court,  or  had  been  of  a  lower 
power,  he  would  have  been  hanged  t  ! ! 
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Punishments.     In  all  cases,  to  avoid  the  delay  ariang 
from  objections  to  form,  whether  made  in  the  shape  of 
motions  to  quash  the  indictment,  to  set  aside  the  pro- 
ceedings, or  to  arrest  the  judgment,  a  copy  of  the  indict- 
ment is  directed  to  be  furnished  to  the  defendant,  and,  at 
a  convenient  time  before  the  trial,  he  is  brought  into  court 
and  informed,  that  if  the  indictment  contains  any  defect 
of  form  (and  what  are  deemed  to  be  such  are  explained  to 
him)  he  must  specify  them  by  a  day  designated ;  but  if  he 
fail  to  make  them  then,  he  will  for  ever  be  precluded. 
In  the  mean  time  he  has  counsel  assigned  to  him,-  if  he 
have  employed  none.     After  the  period  for  deliberation 
has  elapsed,  he  is  again  called  on  for  his  exceptions  ;  if  he 
make  any,  and  they  are  such  as  are  designated  in  the  code 
to  be  those  of  form  merely,  they  are  amended  inmiediately 
by  the  public  prosecutor ;  if  of  substance,  the  indictment 
is  sent  back  to  the  grand  jury.     But  if  no  exception  be 
then  made,   none  will  afterwards  be  heard,  except  the 
radical  defect  that  the  facts  charged  do  not  amount  to  an 
offence.     In  prosecutions  for  offences,  founded  on  writings, 
the  indictment  is  not  required  to  give  any  denomination  to 
the  instrument ;  it  is  not  called  a  note,  a  bill,  or  bond,  but 
simply  an   "  instrument  in  vrriting,  of  which  a  copy  w 
annexed'^     By  this  means  one  fruitful  source  of  error, 
uncertainty  and  delay,  is  avoided.     Another,  to  which,  as 
has  been  said,  this  species  of  prosecution  is  particularly 
liable,  is  avoided  by  the  proceeding  just  detailed;  the 
indictment  and  the  copy  of  the  instrument  being  served 
on  the  defendant,  when  he  is  brought  into  court  the  original 
is  submitted  to  his  inspection  and  that  of  his  counsel; 
time  is  given  to  compare  it  with  the  copy  furnished ;  and, 
in  addition  to  the  notice  given  in  other  cases,  he  ifl 
apprised  that  if  he  means  to  make  any  exception  to  the 
correctness  of  the  copy  ftimished,  he  must  do  it  in  the 
time  limited  by  the  rule  before  trial.     If  he  make  any 
such  exception,  and  it  is  foimd  to  be  well  taken,  the  copy 
is  immediately  amended  ;  and  it  is  not  until  all  difficulties 
of  form  are  thus  got  rid  of,  that  the  defendant  is  called  on 
to  answer  to  the  merits.     This  is  done  formally  in  open 
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court,  and  the  answer  can  only  be  a  confession  or  denial 
of  the  charge  ;  excepting  only,  the  plea  that  the  defendant 
has  before  been  acquitted  or  convicted  for  the  same  offence. 
A  refusal  to  answer,  or  any  indirect  or  evasive  answer,  is 
considered  and  recorded  as  a  denial  of  the  charge.     As 
but  one  mode  of  trial,  consistently  with  this  code,  will  be 
known  to  our  law,  the  useless  question,  which  implies  an 
option,  is  no  longer  to  be  put.     The   trial   by  jury  is 
established  as  the  only  one  that  can  be  resorted  to.     The 
reasons  for  this  are  so  obvious  and  are  so  fully  stated  in  the 
Report  on  the  Plan  of  a  Penal  Code,  made  to  your  pre- 
decessors in  1822  (a),  that  nothing  need  be  added  to  show 
the  importance  of  this  institution,  as  well  in  a  poUtical  as 
a  judicial  point  of  view.     A  striking  exemplification  ot 
the  views  contained  in  that  Report,  has  lately  come  to  my 
knowledge,  which  I  think  it  may  be  proper  to  offer  in  this. 
The  island  of  Ceylon,  inhabited  in  different  proportions 
by  Hindoos,  Mahometans,  and  descendants  of  emigrants 
from  Siam,  Ava,  and  other  parts  of  the  eastern  continent 
and  its  adjacent  islands,  passed  successively  under  the 
dominion  of  the  Portuguese,  Dutch  and  English,  who 
have  added  to  the  heterogeneous  mixture  of  inhabitants 
by  a  number  of  their  descendants,  springing  from  an 
intercourse  with  the  native  women.     The  English,  having 
conquered  this  island  in.  1796,  have  ever  since   been  in 
quiet    possession    of    this    valuable    colony.       For    the 
administration  of  justice,  the  Dutch  had  introduced  the 
civil  law,  by  which  the  country  was  governed  until  the 
year  1811,  when  Sir  Alexander  Johnston,  chief-justice  of 
the  island,  succeeded  in  the  bold  project  of  introducing 
the  trial  by  jury  into  the  criminal  courts  of  the  colony. 
Let  those  who  doubt  the  poUtical  utility  of  this  institu- 
tion— who  think  it  fitted  only  for  the  people  of  highly 
civilized  and  well-informed  nations — who  do  not  appreciate 
its  power  in  spreading  informtion  and  elevating  the  per- 
sonal and  national  character ;  let  those,  and  they  are  not 
a  few,  who  have  considered  the  former  report  on  this 

(a)  Heport  on  the  Plan  of  a  Penal  Code,  p.  15. 
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subject  aa  an  efibsion  of  an  enthusiastic  Teneration  for  a 
vain  theoiy ;  let  all  those  pemse  the  following  authentic 
account,  furnished  from  the  highest  authority,  and  confess 
the  almost  omnipotent  power  of  this  great  institution  in 
reforming  and  elevating  the  character,  overcoming  national 
prejudices,  uniting  the  most  discordant  materials,  diffiising 
useful  knowledge,  purifying  the  sources  of  justice,  and 
demonstrating,  by  its  effects,  that  no  governments  are  so 
strong  as  those  in  which  the  people  are  suffered  to  partici- 
pate. Let  the  enlightened  author  of  this  experiment 
himself  explain  its  effects.  In  a  letter,  written  by  Sir 
Alexander  Johnston  to  the  Board  of  Control  in  the  year 
1815,  he  says  : 

"  I  have  the  pleasure,  at  your  request,  to  give  you  an 
account  of  the  plan  I  adopted,  while  chief-justice  and  first 
member  of  his  majesty's  council  in  Ceylon,  for  introducing 
the  trial  by  jury  into  that  island,  and  for  extending  the 
right  of  sitting  on  juries  to  every  half-caste  native,  as 
well  as  to  every  other  native  of  the  country  to  whatever 
caste  or  religious  persuasion  he  might  belong.  I  shall 
explain  to  you  the  reasons  which  induced  me  to  propose 
this  plan,  the  mode  in  which  it  was  carried  into  effect,  and 
the  consequences  with  which  its  adoption  has  been 
attended.  The  complaints  against  the  former  system  foi 
administering  justice  were,  tLt  it  was  dUatoiy,  ^pensive 
and  unpopular.  The  defects  of  that  system  arose  firom  the 
little  value  which  the  natives  of  the  country  cUtached  to  a 
chara4)ter  for  veracity;  from  the  total  warU  of  interest 
which  they  manifested  for  a  system  in  the  administration 
of  which  tlhcy  had  no  share ;  from  the  difficulty  which 
Eurojioans,  who  were  not  only  judges  of  law  but  also  d 
fivct,  experienced  in  ascertaining  ike  degree  of  credit  which 
tliey  ought  to  give  to  native  testimony ;  and  finally,  frcHn 
delays  in  the  proceedings  of  the  court '^  The  ddef- 
justioe  then  details  the  remedies  he  proposed  for  these 
evils,  which  could  only  be  removed,  as  he  thought^  by  the 
introduction  of  the  trial  by  jury.  He  says,  that  he  then 
consulted  the  chief  priests  of  the  Budha  rel]gi<xi,  and  the 
Brahmins^  as  to  the  effect  it  would  have  on  the  foUowere 


THE   CODE   OF  PBOOEDUBE.  879 

of  those  religions ;  and  having  submitted  his  plan  to  the 
fovemor  and  council,  who  "  thinking  the  adoption  of  the 
>lan  an  object  of  great  importance,  and  fearing  lest  objec- 
dons  might  be  urged  against  it  in  England  on  account  of 
ts  novelty,  no  such  rights  as  it  was  proposed  to  grant  to  the 
latives  of  Ceylon  ever  having  been  granted  to  any  native 
>f  India/*  sent  him  to  urge  its  adoption,  and  he  most  for- 
i^unately  succeeded.  The  chief-justice  then  proceeds  to 
explain  the  qualifications  of  jurors,  the  manner  of  selecting 
them,  and  of  conducting  the  trial ;  all  of  which,  though 
highly  interesting,  do  not  so  immediately  apply  to  my 
subject^  as  the  account  of  the  effects,  which  he  thus  details : 
*'  The  native  jurymen  being  now  judges  of  fact,  and  the 
European  judges  the  judges  of  law,  one  European  judge 
only  is  necessary.  The  native  jurymen,  knowing  the  dif- 
ferent  degrees  of  weight  which  may  safely  be  given  to 
their  countrymen,  decide  upon  questions  of  fact  with  more 
promptitude.  All  the  natives,  who  attend  the  courts  asjury- 
men,  obtain  so  much  information  during  their  attendances 
relative  to  the  modes  of  proceeding  and  the  rules  of  evidence, 
that  since  the  establishment  of  jury  trials,  govermnent  have 
been  able  to  find  among  the  half  caste  and  native  jurymen, 
soToe  of  the  mmt  efficient  and  respectable  magistrates  in 
the  country.''  After  stating  that  the  saving  it  produces  to 
government  is  at  least  10,000Z.  a  year,  he  proceeds : — "No 
man  whose  character  for  honesty  or  veracity  is  impeached, 
can  be  enrolled  on  the  list  of  jurymen.  The  circumstance 
of  a  man's  name  being  upon  the  jury-roll,  is  a  proof  of  his 
being  a  man  of  unexceptionable  character,  and  is  that  to 
which  he  appeals,  in  case  his  character  be  attacked,  or  in 
case  he  solicits  his  government  for  promotion.  As  the 
rolls  of  jurymen  are  revised  by  the  supreme  court  at  every 
session,  they  operate  as  a  vnost  powerful  engine  in  making 
the  people  of  the  country  rnore  attentive  than  they  used  to 
he  in  their  adherence  to  truth.  The  right  of  sitting  upon 
juries,  has  given  to  the  natives  of  Ceylon  a  value  for  chor 
racter  which  they  never  fdt  before,  and  has  raised  in  a  very 
remarkable  mxmner  the  standard  of  their  m/oroU  feelings. 
AU  the  natives  of  Ceylon,  who  are  enrolled  as  jurymen, 
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conceive  themselves  as  much  a  part,  as  the  European  judges 
themselves  are,  of  the  government  of  the  country,  and  there- 
fore/eel, since  they  have  possessed  the  right  of  sitting  upon 
juries,  an  interest  which  they  never  fdt  before  in  upholding 
the  British  government  of  Ceylon."  He  then  gives  as  a 
proof  of  this,  their  indifference  in  wars  before  this  privi- 
lege, contrasted  with  their  zeal  in  those  after  it  was 
conferred.  The  writer  of  this  interesting  and  highly 
instructive  letter  refers,  as  a  proof  of  his  assertions,  to  a 
charge  delivered  by  his  successor  eight  years  after  the 
experiment  was  tried,  in  which  he  ascribes  a  remarkable 
decrease  of  crimes,  ^^  above  all  other  causes,  to  the  intro- 
dicction  of  the  trial  by  jury.  To  this  happy  system,"  he 
proceeds,  "  now  deeply  cherished  in  the  affections  of  the 
people  and  revered  as  much  as  any  of  their  own  oldest 
and  dearest  institutions,  /  do  confidently  ascribe  this 
pleasing  alteration ;  and  it  may  be  boldly  asserted,  that 
while  it  continues  to  be  administered  with  firmness  and 
integrity,  the  British  government  will  hold  an  interest  i 
the  hearts  of  its  Singalee  subjects,  which  the  Portuguese 
and  Dutch  possessors  of  this  island  were  never  able  to  - 
establish." 

The  statement  of  this  case,  tallying  so  exactly  with  the 
ideas  I  had  expressed  some  years  before  the  letter  was 
written,  is  worth  volumes  of  arguments,  and  every  re- 
flection I  have  given  to  the  subject  since,  and  they  have 
neither  been  few  nor  cursory,  has  convinced  me  so  much 
of  the  danger  of  tampering  with  so  great  a  blessing,  of 
injuring  in  the  attempt  to  ameliorate  what  is  so  positively 
good,  that  I  could  not  venture  to  propose  any  alterations, 
although  some  came  recommended  by  the  most  plausible 
reasons  as  valuable  improvements :  among  these  was  that  of 
substituting  for  the  unanimity  now  requisite  to  a  decision, 
a  bare  majority  of  votes,  or  some  other  number  less  than 
the  whole.  The  absurdity,  as  well  as  cruelty,  of  enfor- 
cing that  unanimity,  under  pain  of  starvation,  and  the 
injustice  of  making  the  fate  of  the  accused  depend  on 
the  ability  of  his  judges  to  resist  himger  and  thirst,  se^ois 
so  apparent,  that,  if  no  other  remedy  could  have  been 
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found  for  the  evil,  I  should,  perhaps,  have  abandoned  this 
characteristic  in  the  trial  by  jury,  and  adopted  some  of 
the   proposed  modifications,   to   avoid  the   evil.     But  a 
practice  had  been  introduced,  which,  where  it  prevailed, 
in    a  great  measure  presented    the    remedy   I   sought. 
Courts,  in  the  exercise  of  the  legislative  power  which  tibey 
lield,  partly  by  assumption,  partly  by  the  negligent  per- 
mission of  the  branch  to  which  it  of  right  belongs,  had 
gradually  introduced  an  important  change  in  this  branch 
of  our  jurisprudence :  when  jurors  could  not  agree,  in- 
stead of  being  starved,   or  in  some  cases  carted  into 
unanhnity,  they  were  discharged ;  and  the  contest  became 
one  of  argument  and  reason,  instead  of  physical  force  and 
abiUty  to  resist  the  cravings  of  nature.     The  objections 
to  this  improvement,  for  such  experience  has  shown  it  to 
be,  are,  that  being  entirely  without  legislative  sanction, 
it  depends  on  the  court  to  determine  whether  it  shall  be 
introduced  at  all,  and  when  it  is,  what  degree  of  suffering 
must  be  undergone  by  the  jury  before  they  are  discharged. 
In  the  code  presented  to  you,  rules  are  prescribed  for 
that  purpose.     The  legislature  speaks,  and  it  is  no  longer 
imposed  upon  the  court,  as  some   decisions   require,  to 
watch,  like  the  medical  attendants  on  a  victim  of  the  in- 
quisition, over  the  struggles  between  nature  and  famine, 
and  to  discharge  the  juror  only  when  they  are  convinced 
that  there  is  immediate  danger  that  death  will  release 
him  (a).     The  jurors  are  no  longer  to  be  kept  without 
food ;   because  it  is  not  considered  to  be  well  established, 
that  hunger  wiU   bring  a  man  to  a  correct   conclusion, 
though  it  may  to  a  speedy  one ;  and  in  the  system  I  have 
adopted,  justice  is  the  first,  and  celerity  only  a  secondary 
consideration.     Jurors  are  treated  Uke  reasonable  beings, 
and  with  the  respect  due  to  a  co-ordinate  branch  with  the 
judges  in  the  administration  of  justice ;    subject,  indeed, 
to  their  control  for  the  maintenance  of  order  and  the 

(a)  7  Johnson's  oases,  The  People  v.  Olcot.     Chief-jnstioe  Kent  says, 
'*  the  power  of  discharging  a  jury,  in  a  orim  nal  ease,  is  a  highly  important 
'and  delicate  trast,  yet  it  does  exist  in  ccues  oj  extreme  and  obstinate  necemty.** 
Bee  the  other  oases  there  cited. 
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advancement  of  justice,  but  to  a  legal  control,  not  an  arbi- 
trary discretion ;  their  deliberation  must  be  free  from  the 
restraint  of  physical  wants — ^their  determination  the  result 
of  reason  and  conviction.     Perhaps,  too,  the  concurrence 
of  circumstances  (a),  that  probably  produced  the  extra- 
ordinary feature  in  this  mode  of  trial,  which  requires 
unanimity  for  a  verdict,  has  been  more  fortunate  thaa 
design  would  probably  have  been,  in  adapting  it  to  the 
ends  of  justice  in  criminal  proceedings ;  for  I  am  inclined 
to  think,  if  a  bare  majority  were  sufficient  to  give  a 
verdict,  that  in  a  secret  consultation,  where  there  is  no 
excitement  created  by  the  presence  of  auditors  or  by  the 
prospect  of  publicity,  the  decision  would,  for  the  most 
part,   be  made  merely  by  ascertaining  the   number  of 
members  on  each  side,  without  that  discussion  which  is  so 
necessary  to  elicit  truth.     Indeed,  I  have  been  told  by 
those  who  have  served  frequently  on  juries,  and  I  have 
made  the  inquiry  in  different  states,  ttiat  the  first  thing 
generally  done,   after  they  retire,   is,  previous   to  any 
debate,  to  take  a  vote  on  the  question,  and  a  division  of 
opinion  always,  under  the  present  system,  leads  to  a  revisal 
of  the  testimony  and  a  discussion  of  the  arguments  that 
have  been  offered ;  whereas,  if  a  majority  were  to  decide, 
the  vote  would  have  decided  the  cause.     Another  con- 
sideration, also,  must  have  some  weight  in  favour  of  the 
verdict  by  unanimity :  the  evidence  that  subjects  a  citizen 
to  the  serious  consequences  of  conviction  for  an  offence, 
ought  to  be  so  clear  as  to  convince  the  understandings  of 
all ;   if  then  it  should  fail  to  convince  one-fourth,  or  any 
other  given  proportion  of  the  jury,  the  probability  is,  that 

(a)  It  has  been  conjectured  (and  I  think  with  reason)  that  the  unanimity 
afterwards  required  formed  no  part  of  the  primitiye  institution  of  juries, 
iivhioh  originally,  it  is  argued  from  the  analogy  of  grand  juries,  the  grand 
assize  and  sheriffs'  inquests,  must  have  consisted,  like  them,  of  twenty- 
three,  a  majority  of  the  whole  number  (twelve)  being  neeessaiy  for  a 
decision  ;  that  afterwards,  at  some  unknown  period,  probably  when  suits 
began  to  multiply  and  the  attendance  of  so  many  jurors  was  found  bur- 
thensome,  the  practice  of  summoning  only  twelve  was  introduced,  but 
that  the  concurrence  of  the  same  majority  of  twelve  continued  to  be 
required. 
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its  impression  would  be  the  same  on  the  rest  of  the  com- 
munity ;  and  the  conviction  of  a  man,  whom  one-fourth  or 
one-tenth  of  his  fellow-citizens  believed  to  be  innocent, 
could  not  but  have  effects  upon  the  confidence  which 
ought  to  be  reposed  in  the  administration  of  justice  more 
injurious  than  his  acquittal  could  be,  if,  although  really 
guilty,  he  should  be  pronounced  innocent  by  a  unanimous 
verdict.  Reverse  the  case,  and  suppose  three,  or  two,  or 
even  a  single  one,  of  the  jury  so  perfectly  convinced,  from 
the  evidence,  that  the  defendant  has  committed  the  crime, 
as  to  be  ready  to  attest  his  conviction  imder  the  sanction 
of  an  oath,  and  consequently  refusing  to  join  in  the  verdict 
of  acquittal,  while  the  rest  of  the  jury  doubt  his  guilt  or 
even  believe  him  to  be  innocent :  to  acquit  him  under  such 
circumstances,  would  neither  restore  him  to  society  with 
the  pure  reputation  that  every  man,  who  has  been  pro- 
nounced innocent  by  his  fellow-citizens,  ought  to  enjoy,  nor 
would  it  remove  the  alarm  which  his  enlargement  would 
create  in  a  community,  a  large  proportion  of  which  still  be- 
lieved him  guilty,  and,  of  course,  encouraged  by  impunity, 
ready  to  repeat  his  former  crime.  Thus,  whetiier  we  con- 
sider the  effect  of  an  acquittal  or  conviction  by  less  than 
the  whole  number  of  the  jury,  upon  the  community,  or  the 
accused,  upon  the  administration  of  justice,  or  its  reputa- 
tion, we  find  nearly  the  same  objections  to  making  any 
change.  If  the  defendant  is  acquitted,  he  returns  with  a 
tarnished  reputation,  and  the  community  is  not  relieved 
from  their  alarm.  If  he  is  convicted,  the  chance  of  his 
being  innocent  is  increased  in  proportion  to  the  number  of 
the  jury  who  believed  him  so ;  and  the  same  proportion  of 
his  fellow-citizens  participating  in  this  belief,  will  arraign 
the  justice  of  their  country,  and  consider  him  upon  whom 
it  has  been  exercised  as  an  innocent  victim,  not  a  guilty 
object  of  just  punishment.  In  the  actual  administration 
of  the  laws,  we  have  seen  the  effect  it  will  produce,  of  a 
reliance  upon  first  and  cursory  impressions,  a  neglect  of 
due  discussion,  and  a  careless  decision  by  shifting  the 
responsibility  upon  a  majority,  who  act  in  secret,  and 
whose  names  are  not  distinguished  from  those  of  their 
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fellows.     Where  all  convict,  or  all  acquit,  there  is  respon- 
sibility;  upon  a  secret  majority  there  is  none;  and  to 
make  them   record   their  names  and  votes,  or  to  give 
publicity  to  all  their  deliberations,  would  be  attended  with 
inconveniences  too  obvious  to  be  detailed.     However  just 
in  itself,  no  system  of  criminal  procedure  can  be  good 
which  does  not  create  in  the  mass  of  the  people  a  belief 
that  he  who  is  acquitted  under  it  is  innocent,  and  that  no 
punishment  can  be  inflicted  but  on  the  guilty.    This 
belief  constitutes  the  reputation  of  judicial  proceeding,  and 
it  is  as  necessary  to  this  branch  of  government  as  good 
character  is  to  individuals ;  but  we  have  seen  that  it  will 
be  greatly  impaired   by  any   other  course  than  that  of 
requiring  unanimity  in  the  jury  that  decides  in  criminal 
cases.     It  is  not  my  intention  to  discuss  its  propriety  in 
those  of  a  civil  nature  further  than  to  say,  that  most  of 
the  reasons  I  have  urged  will  not  apply  to  the  latter.     I 
have  dwelt  longer  on  this  subject  than  I  should  have 
done,  if  I  had  not  found  a  disposition  in  the  friends  of  this 
institution  to  rest  the  defence  of  this  particular  feature  on 
its  antiquity,  rather  than  its  wisdom  or  its  use ;  and  in  its 
enemies,  to  urge  this  characteristic  as  an  unanswerable 
objection  to  the  jury  trial  in  its  present  form.     The  legis- 
lature will  judge  whether  it  has  been  wisely  preserved  or 
not.     This  discussion  has  rather  anticipated  on  the  regular 
course  of  this  review,  the  natural  order  of  which  is  to 
follow  that  of  the  different  chapters  of  the  work ;  one, 
which  has  before  been  cursorily  mentioned  is  connected 
with   the   subject  we  have  just  left :  it  regulates  the 
manner  in  which  the  grand  and  petit  juries  are  to  be 
selected — in  such  a  way  as  to  equaUze  the  duty  upon  all 
the  citizens  capable  of  performing  it,  and  rendering  it  the 
means  of  a  gradual  diffusion  of  legal  and  political  informa- 
tion through  the  whole  commimity.     The  designation  is 
on  the  principle,  now  in  such  successful  operation,  of  a 
mixture   of  chance  and  selection,  which  precludes  the 
possibility  of  any  favour  in  empanelling  the  jury,  and 
gives  little  or  no  opportimity  for  influence  after  they  are 
chosen. 
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he  seventh  chapter  of  this  title  lays  down  rules  for  pro- 
lings  in  court,  previous  to  the  trial.  The  first  section 
s  to  the  court  the  discretionary  powers  of  postponing  the 
I,  whenever  such  circumstances  are  made  to  appear,  by 
>er  proof,  as  show  that  justice  requires  it,  but  with  the 
tation  that  the  defendant,  if  in  custody,  must  be  tried 
►re  the  end  of  the  second,  or,  if  on  bail,  before  the  end 
he  fourth  term,  imless  the  delay  has  taken  place  at  his 
ance,  or  by  his  fault. 

Lfter  all  the  precautions  given  by  the  mode  of  empan- 
ing  the  jury,  it  may  happen  that  the  forms  presented 
law,  for  returning  and  selecting  the  jurors,  have  not 
a  observed ;  that  one  or  more  of  them  may  not  be 
illy  qualified  to  serve  on  any  jury — or,  by  reason  of 
{rest,  partiality,  relationship,  or  some  other  cause,  dis- 
lified  to  be  on  the  one  for  which  they  are  drawn.  To 
ire  that  impartiality  which  is  so  essential  to  justice,  the 

has  provided  remedies  adapted  to  each  of  these  cases ; 
y  ye  taken,  with  but  little  alterations,  from  the  English 

;  the  technical  terms  are  preserved ;  but  the  challenge 

he  array  can,  under  this  system,  only  be  made  for  a 

jle  cause,  that  the  forms  of  the  law  for  forming  the 

tel  have  not  been  followed.     Where  the  names  were 

jcted  from  the  community  at  large,  at  the  discretion 

the  returning  officer,  his  interests,  enmities  and  connec- 

is  with  the  party,  formed  so  many  reasons  for  making 

J    challenge  ;    all    of    which    are    avoided    by    our 

de  of  making  out  the  panel.      Exceptions  to  particular 

Drs  remain  nearly  as  under  the  English  law.      The 

emptory  challenge,  for  which  the  party  need  assign 

reason,  is   a  wise    and    humane   provision,   peculiar, 

is    believed,   to    the    English  jurisprudence.      There 

,    in    life,    so   many  imfriendly  feelings,   created  by 

les,   or    for  reasons   which  it  would    be   difficult   to 

ign,  but  which  destroy  the  perfect  impartiality  required 

%  judge,  that  we  cannot  too  much  admire  the  provision 

,t  enables  a  party  to  reject  him  who  may  be  affected 

these  feelings,  without  being  questioned  as  to  his  motive. 

Dsidering  the  little  chance  there  is,  imder  our  plan  of 

2  B 
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preparing  the  panel,  that  any  great  number  of  petsoM 
unfavourably  disposed  to  any  individual  accused  could  be 
found  on  it,  it  was  thought  that  giving  the  privilege  of 
challenge  to  nine  jurors  peremptorily,  was  a  sufficient  ei. 
tension.  The  public  prosecutor  has  the  same  right,  but 
extended  only  to  three  jurors  ;  the  reason  for  this  restrw- 
tion  is  obvious  ;  the  prejudice  against  the  pubUc  can  be 
supposed,  and  the  only  undue  aflfection  of  the  mind  to  be 
guarded  against  by  the  prosecution,  is  favour  to  the  de- 
fendant, which,  if  made  apparent  by  evidence  or  by  the 
declaration  of  the  juror,  is  a  disqualification  under  another 
head, — the  challenge  for  cause  ;  this  may  be  made  both 
by  the  defendant  and  the  prosecutor,  and,  of  course,  has  no 
restriction  as  to  number.  The  reasons  for  which  it  may 
be  made,  are  set  forth  at  length,  and  embrace  eveiy  &ct 
or  opinion  that  can  show  the  slightest  bias  for  or  against 
the  prisoner ;  and  the  mode  of  trying  the  facts  which 
evince  this  bias,  or  the  disqualifying  operation  they  may 
have  on  the  jurors,  is  prescribed. 

The  next  chapter,  which  directs  the  mode  of  proceeding 
on  the  trial,  contains  some  provisions  which  call  for  atten- 
tion.    The  jurors  are  drawn  by  lot,  not  in  the  order  they 
stand  on  the  panel ;  a  different  practice  had  obtained  in 
our  courts,  which  it  was  thought  proper  to  correct,  being 
a  deviation  from  the  English  law,  and  liable  to  obvious 
abuse.     Any  number  of  jurors,  less  than  twelve,  that  may 
be  agreed  on  between  the  prosecutor  and  the  defendant, 
may  try  a  misdemeanor,  for  the  purpose  of  avoiding  delay 
in  causes  of  little  importance,  wherein  a  speedy  decision 
may  sometimes  avoid  inconveniences  greater  than  the 
punishment  of  the  offence,  if  the  party  be  found  guilty ; 
but  it  is  not  allowed  in  cases  of  crime,  in  which  the  party 
can  neither  renounce  the  trial  by  jury,  nor  modify  it,  for 
reasons  which  have  been  already  stated  at  large.     The 
order  in  which  the  case  is  opened  to  the  jury,  and  the 
proof  introduced,  is  the  same  as  that  now  in  use ;  but  a 
material  change  is  made,  by  giving  the  closing  argument 
to  the  defendant.     It  wsus  thought  that  this  was  proper 
and  just,  because  it  is  an  advantage,  that  ia  to  say,  a 
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benefit  to  one  party,  that  the  other  does  not  and  cannot, 
from  the  nature  of  things,  enjoy.     To  whom  shall  this 
be  given,  to  the  accuser  or  the  accused,  to  him  who  asserts 
or  him  who  denies  ?    Humanity  and  justice  seem  to  dictate 
the  answer.     Every  address  to  a  judge  must  be  supposed 
to  contain  a  new  allegation  of  fact,  a  new  argument,  or  a 
new  answer  to  rebut  those  which  have  been  offered  on  the 
other  side  ;  to  close  the  debate,  therefore,  without  suffer- 
ing the  accused  to  reply  to  such  allegation  or  argument, 
would  be  in  so  much  as  regards  it,  to  decide  on  his  case 
without  hearing  him.    The  same  thing  may  be  said  of  the 
prosecution.    The  remedy  would  be  to  suffer  the  argument 
to  go  on  until  both  parties  declared  they  had  nothing 
further  to  say ;  but  this  would  rarely  happen,  and  never 
until  the  discussion  had  been  protracted  to  a  length  so 
highly  inconvenient  as  not  to  be  permitted.     It  seems, 
then,  as  has  been  said,  that  the  nature  of  the  case  imposes 
the  necessity  of  giving  this  advantage  to  the  one  party  or 
the   other.      To  give  it  to  the  prosecution,  sometimes 
defeats  the  ends  of  justice,  by  enlisting  the  feeling  of 
humanity  on  the  side  of  the  accused.     There  is  in  human 
nature,  when  not  perverted,  a  feeUng  repugnant  to  oppres- 
sion, which  generally  supposes  power  to  be  wrong,  and 
ascribes  innocence  to  weakness  whenever  they  come  in 
competition  with  each  other;   and  few  cases  give  such 
scope  to  the  imagination  to  exert  itself  in  this  way,  as  that 
of  a  criminal  on  his  trial — squalid  in  his  appearance,  his 
body  debihtated  by  confinement,  his  mind  weakened  by 
misery  or  conscious  guilt,  abandoned  by  all  the  world,  he 
stands  alone,  to  contend  with  the  fearful   odds  that  are 
arrayed  against  him.     It  is  true  he  has  counsel  assigned 
him  ;  but  here  again  the  same  feelings  operate  to  lead  the 
judgment  astray.     This  counsel  is  generally  the  youngest 
counsellor  at  the  bar,  who  is  thus  made  to  enter  the  lists 
with  one  of  the  highest  abilities  and  standing,  with  a  repu- 
tation so  well  established  as  to  have  made  him  the  choice 
of  government  as  the  depository  of  its  interests.     If  you 
add  to  all  this,  the  decided  advantage  of  the  closing  argu- 
ment, given  to  a  practised  advocate,  whom  long  habit  haa 
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taught  to  avail  himself  of  every  weak  argument  or  suspi- 
cious fact,  and  a  zeal  in  the  performance  of  his  duty  has 
taught  to  helieve  it  proper  to  do  so ;— -do  this,  and  of  two 
opposite  effects  one  must  be  produced,  both  injurious  to 
the  fair  administration  of  justice  :  either  the  jury  will  be 
swayed  by  the  sentiment  I  have  endeavoured  to  describe, 
and  feel  an  undue  bias  in  favour  of  the  prisoner ;  or  if  this 
fails  to  act,  the  last  impression,  given  with  the  force  of 
eloquence  and  professional  skill,  may,  in  doubtful  cases, 
have  injurious  consequences  to  the  innocent.     But  give 
the  last  word  to  the  accused,  and  you  will  do  little  more 
than  counterbalance  the  disadvantages  inseparable  firom 
his  situation ;  while,  by  this  show  of  humanity  and  disdain 
of  using  the  power  in  your  hands,  you  neutralize  the 
sentiment  that  would  otherwise  be  felt  in  his  favour.    The 
provision  here  recommended  makes  part  of  the  French 
code  of  criminal  procedure,  and  it  is  said  to   have,  in 
practice,  the  most  beneficial  effects. 

Another  change,  of  the  same  character  with  the  one  last 
mentioned,  was  noticed  in  the  Report  on  the  Plan  of  a 
Penal  Code  made  in  1822  (a),  which  received  the  unani- 
mous approbation  of  the  legislature ;  yet  it  has  been  made 
the  ground-work  of  an  attempt  to  prejudice  the  public 
mind  against  the  work  and  its  author,  as  if  it  were  a  design 
to  lessen  the  dignity  of  the  judiciary  branch  of  our  govern- 
ment, suggested  by  a  spirit  of  hostility  to  that  department) 
or  of  personal  enmity  to  those  who  fill  it.  To  repel  this  is 
necessary,  in  reference  both  to  the  objection  itself  and  the  • 
motives  that  are  imputed. 

A  system  of  penal  law,  containing  principles  or  proviaioDS 
injurious  to  the  power  upon  which  alone  it  must  depend  for 
its  execution,  would  be  an  absurdity  too  gross  even  for 
imbecility  to  produce  ;  and  before  it  is  fixed  on  the  code 
I  have  now  the  honour  to  offer,  it  ought  to  bo  strictlj 
examined.  The  obnoxious  article  is  in  the  following 
words  (6) :  '^  When  the  pleadings  are  finished,  the  judge 
fihall  give  his  charge  to  the  jury,  in  which  he  shall  state  to 

(a)  FtLge  69.  {b)  Code  of  Procediue,  b.  iL  e  & 
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tihem  all  such  matters  of  law  as  he  shall  think  necessary 
for  their  information  in  giving  their  verdict ;  but  he  shall 
not  recapitulate  the  testimony  unless  requested  so  to  do 
by  one  or  more  of  the  jurors,  if  there  should  be  any  differ- 
ence of  opinion  between  them  as  to  any  particular  part 
of    the  testimony,   and  then  he  shall  confine    his    in- 
formation to  the  part  on  which  information  is  required ; 
being  the  intent  of   this    article,    that  the  jury  shall 
decide  all  questions  of  fact,  in  which  is  included  the 
credit  due  to  the  witnesses  who  have  sworn,  unbiassed 
by  the  opinion  of  the  court."    This  is  the  text.     I  add 
the  reasons  as  they  are  given  in  the  first  report,  that 
the  legislature  may  see  whether  the  provision  was  not 
dictated  by  the  exalted   opinion   of   the   judicial   cha- 
racter, which,  in  its  purity,  it  deserves;  by  a  desire  to 
prevent  any  encroachment  by  the  bench  on  that  feature  in 
our  jurisprudence  which  assigns  to  the  judges  the  decision 
of  questions  of  law,  to  the  jury  those  of  fact ;  and  whether 
in  its  operation  it  will  not  save  the  judges  from  degrading 
altercation,  render  juries  more  independent  and  more  atten- 
tive to  their  great  duties,  and  exalt  rather  than  debase  the 
judicial  character,  and  preserve  imimpaired  the  distinctive 
characters  of  the  jury  and  the  bench. 

This  is  the  extract  from  the  Report.  "  Another  article, 
applicable  to  the  trial,  restricts  the  charge  of  the  judge  to 
an  opinion  of  the  law,  and  allows  a  repetition  of  the  evi« 
dence  only  when  required  by  the  jury,  or  any  one  of  them. 
The  practice  of  repeating  all  the  testimony  from  notes, 
always,  from  the  nature  of  things,  imperfectly,  not  seldom 
inaccurately,  and  sometimes  carelessly  taken,  has  a  double 
disadvantage ;  it  makes  the  jurors,  who  depend  more  on 
the  judge's  notes  than  on  their  own  memory,  inattentive 
to  the  evidence,  and  it  gives  them  an  imperfect  copy  of 
that  which  the  nature  of  the  trial  by  jury  requires  they 
should  record  on  their  own  minds.  Forced  to  rely  upon 
themselves,  the  necessity  will  quicken  their  attention,  and 
it  will  be  only  when  they  disagree  in  their  recollection 
that  recourse  will  be  had  to  the  notes  of  the  judge.  There 
is  also  another  and  more  cogent  reason  for  the  restriction. 


390  INTRODUCTORY  REPORT  TO 

Judges  are  generally  men  who  have  grown  old  m  the 
practice  at  the  bar.     With  the  knowledge  which  this  ex- 
perience gives,  they  also  acquire  a  habit,  very  difficult  to 
be  shaken  off,  that  of  taking  a  side  in  every  question  that 
they  hear  debated  ;  and  when  the  mind  is  once  enlisted, 
their  passions,  prejudices,  and  their  professional  ingenmty 
are  always  arrayed  on  the  same  side,  and  furnish  arms  for 
the  contest ;  neutraUty  cannot,  under  these  circimistaiiceB, 
be  expected ;  but  the  Law  should  limit,  as  much  as  possible, 
the  evil  that  this  almost  inevitable  state  of  things  must 
produce.     In  the  theory  of  our  law,  judges  are  the  counsel 
for  the  accused ;   in  the  practice,  they  are,  with  a  few 
honourable  exceptions,  his  most  virulent  (a)  prosecutors. 
The  true  principles  of  criminal  jurisprudence  require,  that 
he  should  be  neither.     Perfect  impartiality  is  inconsistent 
with  these  duties.     A  good  judge  should  have  no  wish 
that  the  guilty  should  escape,  or  that  the  innocent  should 
suffer ;  no  false  pity,  no  undue  severity  should  bias  the 
unshaken  rectitude  of  his  judgment ;  calm  in  deliberation, 
firm  in  resolve,  patient  in  investigating  the  truth,  tenacious 
of  it  when  discovered ;  he  should  join  urbanity  of  manneis 
to  dignity  of  demeanour,  and  an  integrity  above  suspicion 
to  learning  and  talent ;  such  a  judge  is  what,  according  to 
the  structure  of  our  courts,  he  ought  to  be — ^the  protector, 
not  the  advocate,   of  the  accused — ^his  judge,   not  his 
accuser;  and  while  executing  these  functions,  he  is  the 
organ  by  which  the  sacred  will  of  the  law  is  pronounced. 
Uttered  by  such  a  voice,  it  will  be  heard,  respected,  felt, 
obeyed.     But  impose  on  him  the  task  of  argument,  of 
debate  ;  degrade  him  from  the  bench  to  the  bar ;  suffer 
him  to  overpower  the  accused  with  his  influence,  or  to 
enter  the  lists  with  his  advocate,  to  carry  on  the  conflict  of 
sophisms,  of  angry  argument,  of  tart  repUes,  and  all  the 
wordy  war  of  forensic  debate :  suffer  him  to  do  this,  and 
his  dignity  is  lost,  his  decrees  are  no  longer  considered  as 

(a)  The  oondact  of  some  jadges  would  justify  this  epithet ;  but,  oo 
reflection,  I  regret  that  it  has  been  so  generally  applied  as  is  done 
in  the  text ;  zealous  would  haye  better  expressed  the  idea  I  meant  to 
eonvey. 
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tthe  oracles  of  the  law ;  they  are  submitted  to,  but  not 

I'espected;   and  even  the  triumph  of  his  eloquence  or 

in^nuitj,   in  the  conviction  of  the  accused,    must  be 

lessened  by  the  suspicion  that  it  has  owed  its  success  to 

official  influence  and  the  privilege  of  arguing  without  reply. 

'For  these  reasons  the  judge  is  forbidden  to  express  any 

opinion  on  the  facts  which  are  alleged  in  evidence,  much 

less  to  address  any  argument  to  tiie  jury ;  but  his  func 

tions  are  confined  to  expounding  the  law,  and  statmg  the 

points  of  evidence  on  which  the  recollection  of  the  mem- 

bersofthejurymaydiflfer." 

In  speakmg  of  the  formation  and  functions  of  juries,  the 
greater  part  of  that  which  relates  to  verdicts,  the  subject 
of  the  next  chapter,  was  anticipated.  Some  articles 
deserve  consideration.  The  term,  offences  of  the  same 
nature,  frequently  occurs  in  this  system,  and  it  is  important 
to  keep  in  mind  the  sense  in  which  it  is  declared  to  be 
used.  Ofiences,  we  must  remember,  were  arranged  in 
relation  to  this  object  under  a  variety  of  heads;  as  offences 
against  person,  property,  reputation,  and  the  like.  All 
offendes  arranged  under  the  same  head,  are  offences  of  the 
same  nature  :  of  these,  some  are  higher,  othera  lower  in 
degree ;  the  lowest  being  the  first  in  numerical  order,  and 
ascending  on  a  scale  prepared  by  a  view  of  the  injurious 
effects  of  each  offence  combined  with  the  degree  of  moral 
depravity  evinced  in,  or  usually  attendant  on,  its  com- 
mission. This  explanation  is  necessary  to  an  understanding 
of  the  power,  given  to  the  jury,  to  find  the  defendant  guilty 
of  a  lower  offence,  of  the  same  nature  with  the  one  charged 
in  the  indictment,  provided  that  the  lower  offence  be 
produced  by  the  same  circumstances ;  thus,  if  one  be  indicted 
for  murder,  the  jury  may  convict  of  manslaughter  or 
negligent  homicide  in  any  of  the  degrees ;  if  he  be  indicted 
for  battery  or  theft,  aggravated  by  any  other  circumstances 
which  enhance  the  guilt  of  the  offender,  the  jury  may 
convict  of  any  of  those  offences  of  the  same  nature,  which 
are  lower  in  the  scale  of  crime ;  but  it  must  be  the  same 
homicide,  the  same  battery,  the  same  theft,  that  is  charged 
in  the  indictment.     On  the  contrary,  on  an  indictment  for 
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negligent  homicide  in  the  first  degree,  the  party  may  not 
be  convicted  of  manslaughter,  murder,  or  any  of  the  other 
degrees  of  homicide ;  nor,  if  indicted  for  simple  theft,  can 
he  be  fomid  guilty  of  robbery ;  but  if  on  the  trial  the 
evidence  is  found  to  support  a  charge  of  a  higher  d^ree 
than  the  one  set  forth  in  the  indictment,  the  court  is 
directed  to  dischaige  the  jury  and  send  the  witnesses  to 
the  grand  jury,  for  the  purpose  of  having  an  indictment 
preferred  for  the  higher  offence. 

In  cases  of  acquittal  for  insanity,  that  fact  is  directed 
to  be  certified,  and  the  court  is  empowered  to  take  proper 
measures  for  the  confinement  of  the  party  or  his  delivery 
to  his  relations. 

In  the  mode  in  which  verdicts  are  taken,  at  present,  on 
charges  of  foigery,  a  difficulty  sometimes  arises,  wheie 
there  is  an  acquittal,  to  know  on  what  grounds  the  decision 
was  made ;  whether  they  believe  that  the  instrument  was 
forged,  but  that  the  defendant  was  not  the  person  guilty 
of  the  crime ;  or  that  the  instrument  was  made  by  the 
person  whose  act  it  purported  to  be,  and  consequently  that 
no  crime  had  been  committed.  By  the  code,  whdhever 
the  acquittal  is  made  on  the  last-mentioned  ground,  the 
jury  are  directed  to  declare,  and  the  court  to  record  it ;  so 
that  the  finding  may  serve  as  an  authority  for  the  person, 
whose  property  the  instrument  is,  to  receive  it.  In  the 
first  case,  it  remains  in  the  hands  of  the  proper  officer  as 
the  means  of  prosecuting  the  offender,  whenever  he  is  dis- 
covered. But  the  court  is  authorised  to  make  such  order 
respecting  it,  as  may  be  required  for  the  ends  of  justice,  in 
case  any  civil  suit  should  be  commenced  which  may  make 
its  production  necessary. 

In  cases  of  conviction,  if  the  court  think  the  jury  have 
mistaken  the  law,  they  may  order  them  to  reconsider  their 
verdict,  after  giving  them  an  explanation  of  the  law ;  but 
they  have  not  this  power  given  to  them  where  there  has 
been  a  verdict  of  acquittal.  Directions  are  given  for  ascer- 
taining whether  the  assent  of  each  juror  has  been  given  to 
the  verdict  declared  by  the  foreman,  and  for  recording  it 
When  the  verdict  of  acquittal  is  entered  and  recorded,  the 
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defendant  is  entitled  to  his  immediate  discharge,  without 

dkjry  detention  for  fees,  costs,  for  any  expenses  incurred  by 

his  confinement,  except  only  in  the  following  cases :  where 

other  charges  are  legally  exhibited  against  him ;  where  the 

public  prosecutor  requires  a  detention  not  exceeding  twelve 

hours,  to  frame  such  charge  on  an  official  allegation  to  the 

court,  that  he  has  the  evidence  to  justify  it ;  or  on  the 

allegation  of  sufficient  causes  for  a  new  trial  if  properly 

supported    by  evidence.     The  causes  that  are   deemed 

sufficient  are  precisely  enumerated,  and  all  are  founded  on 

some  malpractice  of  the  defendant,  in  producing  suborned 

witnesses,  or  forged  papers — ^in  preventing,  by  fraud  or 

force,  the  attendance  of  the  witnesses  for  the  prosecution — 

in  giving  evidence  out  of  court  to  the  jury— in  bribing  a 

juror,  or  causing  an  illegal  panel  to  be  returned.     A  much 

longer  list  of  sufficient  reasons  is  given  for  setting  aside  the 

verdict  when  it  is  one   of  conviction ;  and  the  mode  is 

pointed  out  by  which  the  facts,  in  either  case,  are  to  be 

substantiated.     The  long  title  of  arrest  of  judgment,  under 

our  present  system,  is  abridged  to  a  short  chapter ;  and  all 

the   causes  for  which  the  defendant  may  now  hope  for 

impunity,  after  his  guilt  has  been  ascertained,  are  reduced 

to  a  single  one — ^that  the  act  of  accusation  does  not  contain 

the  allegation  of  any  fact ;  or  any  fact  coupled  with  an 

intent,  that  is   by  law  created    an    offence.      But    the 

allowance  of  the  motion  in  arrest  of  judgment,  only  places 

the  party  in  the   situation  in  which  he  was  before  the 

indictment  was  found — ^liable  to  be  again  indicted,  if  the 

evidence  is  sufficient  for  that  purpose.     If  the  code  has 

been  supposed  too  favourable  to  the  accused,  in  some  of  its 

features,  it  has,  on  the  contrary,  been  considered  as  too 

severe  in  this ;  but  after  the  best  reflection  my  mind  has 

been  able  to  give  to  the  subject,  it  can  perceive  no  injury 

but  to  the  guilty  in  thus  restraining  the  effects  of  allowing 

a  motion  in  arrest  of  judgment,   nor  any  unnecessary 

vexation  even  to  them.     Suppose  the  case  of  one  brought 

to  trial  on  an  indictment  which  charges  facts  that  do  not 

amount  to  an  offence  ;  if  this  defect  had  been  pointed  out 

before  the  trial,  no  one  supposes  that  it  ought  to  operate 
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as  a  discharge  from  fiirther  prosecution.     Why  should  it, 
after  a  jury  have  given  their  sanction  to  the  truth  of  the 
facts,  and  after  the  defendant  has  purposely,  perhaps, 
omitted  to  avail  himself  of  the  exception?     No  good 
reason  can  be  alleged  :  even  the  maxim  that  no  one  shall 
twice  be  put  in  jeopardy,  perverted  as  it  has  been,  cannot 
be  brought  to  bear  on  the  question ;  for  surely  no  one  can 
be  said  to  be  put  in  jeopardy  by  a  trial  for  facts  not 
criminal  in  themselves,  and  which  he  might  have  confessed 
without  incurring  any  penalty  whatever. — ^Three   days, 
after  a  verdict  of  conviction,  are  allowed  for  making  a 
motion  in  arrest  of  judgment  or  for  a  new  trial ;  at  the 
expiration  of  which  time,  the  prisoner  is  to  be  brought  into 
court  for  sentence  :  previous  to  pronouncing  it,  the  prisoner 
must  be  interrogated  to  know  whether  he  can  allege  any 
cause  why  judgment  should  not  be  given.      The  several 
matters  which  it  will  avail  him  to  show  in  answer  to  this 
interpellation  are  only  four  :  a  pardon — insanity — ^inevit- 
able accident,  that  prevented  a  motion  for  a  new  trial  or 
in  arrest  of  judgment  within  the  three  days— or  a  denial 
that  he  is  the  person  convicted.     The  mode  in  which  these 
several  allegations  are  to  be  substantiated  and  disposed  of 
is  pointed  out ;  and  previous  to  the  sentence  it  is  provided 
that  such  matters  in  aggravation,  as  were  not  necessary  to 
be  stated  in  the  indictment,  may  be  shown  by  the  prosecu- 
tion— and  such  in  extenuation,  by  the  defendant,  as  would 
not,  on  the  trial,  have  proved  him  to  have  been  entirely 
innocent. 

Before  we  consider  the  matters  incident  to  the  judg- 
ment, it  may  be  proper  to  review  the  provisions  which 
characterise  the  previous  proceedings,  and  which  were 
framed  with  the  view  of  depriving  offenders  of  every 
reasonable  hope  of  escaping  from  defects  of  form^  an  in- 
estimable advantage  in  criminal  procedure ;  but  which 
would  be  purchased  too  dear  if  attained  at  the  expense  of 
unnecessary  risk  to  the  innocent,  or  any  vexation  that  may 
be  avoided  to  the  party,  whether  guilty  or  innocent.  As 
the  law  is  now  administered,  there  is  a  certain  class  of 
defects,  not  very  clearly  defined,  which  are  called  defecfai 
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of  substance  ;  for  these  the  defendant  may  move  to  have 
the  indictment  quashed,  that  is,  declared  to  be  void,  before 
the  trial ;  or  he  may  take  the  chance  of  a  verdict  in  his 
favour,  and  if  that  hope  fail,  he  may  move  to  arrest  th0 
judgment  after  a  verdict  against  him.     This  latter  course 
he  is  always  advised  to  pursue,  if  his  advocate  thinks  the 
objection  a  good  one,  because  the  effect  of  quashing  the 
indictment  leaves  him  liable  to  a  renewal  of  the  prosecu- 
tion ;  but  when  the  judgment  is  arrested,  he  is  for  ever 
discharged,  although  his  guilt  be  apparent.     Now,  most  of 
these  things,  called  defects  of  substance,  are  in  reality 
nothing  more  than  mere  defects  of  form.     Sometimes  the 
omission  of  writing  the  name  of  the  county  in  the  margin 
of  the  indictment,  although  it  be  stated  in  the  body  of  the 
instrument  itself ;  sometunes  not  putting  it  in  the  indict- 
ment,  although  it  be  in  the  margin,  and  other  omissions  of 
the  like  nature ;   the  variance  of  a  letter  between  the 
original  and  the  copy  of  an  instrument  set  forth  in  the 
indictment ;  sometimes  even  of  a  comma,  has  been  held  a 
sufficient  cause  of  setting  aside  a  conviction  and  discharg- 
ing the  guilty  convict  without  punishment.     In  England 
and  in  this  state,  which,  as  we  have  seen,  are  governed  as 
to  certain  crimes  by  the  same  law,  any  defect  of  form 
whatever  may  produce  this  effect.      I  say  may  produce  it, 
because  this,  like  other  points  of  practice,  depends  very 
much  on  the  will  of  the  judge ;  the  law  having  varied  in 
this  respect,  not  by  the  act  of  the  legislature,  but  by  the 
changing  decisions  of  the  courts;  for  Sir  M.  Hale  laments, 
that  "  that  strictness  has  grown  to  be  a  blemish  and  in- 
convenience in  the  law  and  the  administration  thereof ; 
for  that  more  offenders  escape,  by  the  over  easy  ear  given 
to  exceptions  in  indictments,  than  by  their  own  innocence." 
Here  we  have  the  highest  authority,  not  only  for  the  exis- 
tence of  the  evil,  but  for  the  fact  of  its  being  produced  by 
the  decisions  of  the  court,  not  by  any  positive  law ;  and 
consequently,  if  one  set  of  judges  have-altered  the  law  by 
being  over  easy  in  listening  to  exceptions,  other  judges 
may  restore  it  to  its  original  state  in  which  it  was  before 
the  "  strictness  grew  to  be  a  blemish,"  or  they  will  have 
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a  plaasible,  if  not  a  legal  reason  for  increasing  that  strict- 
ness, becaase  it  is  expressly  stated  to  be  law  (a)^  that  none 
of  the  statutes,   which  allow  amendment  in  civil  cases, 
extend  to  those  of  a  criminal  nature.     It  is  of  little  con- 
sequence, however,  to  inquire  from  what  cause  this  strict- 
ness, so  injurious  to  the  administration  of  justice,  proceeds, 
provided  we  guard  against  its  effects  in  future.     This  has 
been  attempted  not  by  abolishing  the  necessity  for  forms, 
but  by  supplying  them  whenever  they  have  been  omitted, 
and  amending  them  when  they  are  defective.     The  general 
enunciation   of  this  feature  in  the  code  was  so  much 
assailed  by  the  allegation,  that  allowing  the  amendments 
would  enable  the  prosecuting  oflBcer  to  harass  by  charges 
that  might  surprise  the  defendant  to  his  vexation  and 
injury.     An  inspection  of  the  provisions  by  which  this 
characteristic  in  the  plan  is  to  be  carried  into  execution, 
it  is  confidently  believed,  will  obviate  that  objection ;  no 
amendment  materially  altering  the  charge  can  be  made, 
but  either  by  the  agency  of  the  grand  jury,  which  would 
never  lend  itself  to  vexatious  proceedings,  or  by  the  act 
of  the  defendant  himself,  when  he  points  out  an  error 
arising  from  misnomer,  inaccurate  copies,  or  defects  of  this 
nature.     Innocence  has  nothing  to  fear,  nothing  to  com- 
plain of,    from    this    proceeding;   guilt,    everything  to 
dread ;  public  justice,  everything  to  gain.     I  consider  the 
adoption  of  this  part  of  the  code  so  essential  to  the  suc- 
cess of  the  whole,  that  I  must  be  excused  for  pressing 
the  strict   examination  of  it  upon  the  attention   of  the 
legislature.      Nothing   so    much   fosters  the  growth  of 
crimes,  as  the  hope  in  the  culprit  that  some  defect  of 
form  will  enable  him  to  escape ;  and  nothing  encourages 
that  hope  so   much    as    the    numerous  and  sometimes 
frivolous  objections  that  are  allowed ;  and  this  is  called 
the  tenderness  and  humanity  of  the  law  I — ^when,  in  fact^ 
it  is,  in  the  words  of  Sir  Matthew  Hale,  its  "greatest 
blemish  and  inconvenience."     The  character  of  humanity 
must  be  acquired^  not  by  facilitating  the  impunity  of 

(a)  4  BImIl  Ckun.  875, 
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>£renders,  but  by  the  strict  infliction  of  mild  punishments, 
when  guilt  has  been  proved ;  and  it  is  a  strange  tenderness 
x>  boast  of,  which  suffers  a  villain  to  escape  his  punish- 
uent  because  a  clerk  has  omitted  a  word,  or  inserted  one 
boo  many,  in  copying  an  indictment. 

"We  come  now  to  the  consummation  of  the  judicial 
authority  in  ite  operation  upon  offences.  The  functions  of 
the  judge  cease  when  he  has  pronounced  the  sentence, 
unless  extraordinary  circumstances  should  require  him  to 
communicate  with  the  chief  magistrate,  in  relation  to  an 
application  for  pardon ;  but  even  then,  the  duty  he  per- 
forms is  that  of  a  witness  of  facts  disclosed  on  the  trial, 
rather  than  that  of  a  judge.  This  last  office  is  also  the 
most  important.  In  a  system  of  penal  law,  which  has 
fine  and  imprisonment  for  its  chief  sanctions,  a  great  scope 
must  be  allowed  for  the  discretion  of  the  judge.  The 
circumstances  which  aggravate  or  extenuate  an  offence, 
which  make  a  punishment  ruin  to  one  individual  which 
would  not  be  felt  by  another,  are  too  numerous  to  be  de- 
tailed, and  too  much  dependent  on  events  to  be  foreseen. 
But  much  may  be  done,  although  we  confess  our  inability 
to  do  all,  and  we  ought  to  advance  in  the  path  of  improve- 
ment, although  we  despair  of  its  leading  us  to  perfection. 
We  have  prescribed  limits  to  the  discretion  of  the  judge, 
because  we  cannot  fill  up  the  interval  by  applying  our 
scale  to  unknown  events.  The  combination  of  those 
events  may  produce  different  degrees  of  depravity  for 
which  we  cannot  anticipate  the  exact  punishment  that 
ought  to  be  applied ;  but  we  can  foresee  and  can  enume- 
rate certain  probable  circumstances  in  the  commission  of 
every  offence,  which  ought  to  aggravate  or  lessen  the 
punishment,  although  we  cannot  direct  in  what  precise 
degree  they  ought  to  have  that  effect.  This  has  been 
done  in  the  code  now  offered  to  you.  It  contains  two 
opposite  details  of  circumstances,  which  ought  to  increase 
above,  and  those  which  ought  to  diminish  below  the 
medium  rate  of  punishment,  which  is  declared  to  be  that 
which  ought  to  be  inflicted  where  none  of  these  circum- 
stances exist.     Thus,  if  the  code  direct  that  the  punish- 


398  INTRODUCTORY   REPORT   TO 

ment  of  an  offence  shall  be  fine,  not  less  than  one 
nor  more  than  three  hundred  dollars  ;  the  medium  is  tw 
hundred,  which  it  is  the  duty  of  the  judge  to  award,  i 
there  be  no  circumstances  of  extenuation  or  aggravation. 
The  nature  and  extent  of  the  obUgation  arising  from  this 
address  to  the  judgment  of  the  court,  is  fully  explained  in 
the  text,  and  the  reason  for  resorting  to  it  has  more  than 
once  been  adverted  to  in  the  report. 

The  fourteenth  chapter  is  devoted  to  the  forms  of  con- 
ducting the  ordinary  business  of  courts.  One  of  the  most 
important  of  these,  is  the  oath  or  affirmation  to  be  admin- 
istered to  jurors  and  witnesses;  those  now  in  use  to 
officers,  are,  for  reasons  that  will  be  given,  abolished. 
These  engagements  are  either  promissory  or  declaratory ; 
the  juror  s  oath  being  of  the  first,  that  of  the  witnesses  of 
the  last  description :  a  breach  of  the  promissory  oath  not 
incurring,  like  that  of  the  other,  the  punishment  of  perjury, 
as  we  have  seen  in  the  Penal  Code.  Some  changes  having 
been  proposed  under  this  head,  it  wiU  be  necessary  to 
make  a  brief  statement  of  the  reasons  which  have  produced 
them.  The  necessity  of  providing  some  test  for  the  truth  of 
declarations  which  were  to  operate  as  judicial  proof,  and 
some  bond  for  the  performance  of  promises,  in  a  very 
early  state  of  society,  suggested,  on  him  who  should  be 
guilty  of  a  breach  of  such  engagement,  an  imprecation  of 
divine  displeasure ;  which  was  thought  to  be  inevitable, 
when  the  appeal  was  voluntarily  made  by  the  party  upon 
whom  the  vengeance  of  heaven  was  to  fall,  if  his  promise 
was  broken,  or  his  declaration  false.  A  belief  in  a 
Supreme  Being,  and  in  his  agency  in  punishing  evil  and 
ifewarding  virtue,  either  in  this  life  or  another,  was  essential 
to  this  religious  sancftion  of  an  oath  ;  as  it  was  the  first, 
so  it  has  generally  been  esteemed  the  most  powerful; 
another,  however,  may  be  said  to  be  inseparable  from  the 
first.  The  sacrilegious  wretch,  who  had  by  his  broken 
vows  incurred  the  vengeance  of  God,  could  not  retain  the 
good  opinion  of  man,  and  another  surety  was  added  in  the 
loss  of  reputation,  which  would  be  incurred  by  the  perjurer. 
The  chastisement  which  he  had  invoked  upon  his  head,  was 
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observed  not  always  to  follow  his  guilt  in  this  world,  and 
the  fear  of  that  which  might  follow  in  the  world  to  come 
was  weakened  by  doubt,  by  irreligion,  and  the  prevalence 
which  present  advantage  generally  has  over  distant  and 
uncertain  evil ;  and  it  became  necessary  to  add  the  tem- 
poral penalties  denounced  by  human  laws  against  perjury ; 
thus  completing  the  triple  tie  of  the  religious,  honorary, 
and  civil  sanctions  to  i^e  obligations  of  an  oath.  Some 
sects,  from  reUgious  principles,  and  some  writers,  from  a 
specious  theory,  have  rejected  the  religious  sanction  :  the 
first,  because,  according  to  their  tenets,  it  is  contrary  to 
the  express  precept  of  the  founder  of  our  holy  religion ; 
the  second,  for  reasons  which  it  may  be  useful  to  examine. 
Religious  scruples  will  with  difficulty  yield  to  civil  laws, 
and  where  their  indulgence  does  not  operate  any  great 
evil  to  society,  a  wise  legislator  will  not  attempt  to  over- 
come them.  Throughout  the  United  States,  therefore, 
those  Christians  who  cannot  conscientiously  take  an  oath, 
have  the  same  credit  given  to  their  affirmation ;  which 
derives  its  whole  force  from  its  civil  and  honorary  obliga- 
tion. Those  who  are  for  abolishing  the  religious  sanction, 
say,  that  it  is  not  only  useless  but  injurious,  and  even 
profane  :  useless,  because  where  religious  motives  produce 
a  determination  to  tell  the  truth,  they  will  always  operate, 
whatever  be  the  form  of  the  engagement — ^and  where  there 
is  no  religion,  the  form  can  have  no  effect.  Injurious,  be- 
cause it  creates  a  false  confidence  in  the  declaration  of  one 
who  has  no  religious  sentiment,  and  adds  nothing  to  the 
credit  of  V>iTn  who  has ;  because  religion  cannot  be  intro- 
duced in  civil  institutions  without  weakening  their  effect ; 
because,  with  many,  religion  consists  in  form,  and  if  that 
form  be  varied  in  the  slightest  degree,  the  religious  obliga- 
tion is  not  incurred,  and  the  other  obligations,  being  con- 
sidered as  inferior,  are  overlooked ;  and  because  the  oath, 
being  a  religious  ceremony,  was  subject  to  ecclesiastical 
control,  might  be  dispensed  with,  and  its  breach  pardoned 
or  expiated  (a).     Profane,  not  only  because  it  is  in  opposi- 

(a)  Damont  gives  an  extraordinary  instance  of  this  power.  Clement  YI., 
lie  says,  granted  to  John  HI.  of  France,  and  Jane  his  wife,  and  to  all 
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tion  to  the  plain  and  express  command  of  the  Scripture, 
but  because  it  supposes  a  power  in  him  who  imposes,  or 
him  who  takes  the  oath,  to  direct  Ahnighty  vengeance  at 
his  pleasure,  and  often  for  trifling  or  even  unworthy 
objects.  When  properiy  developed  and  coolly  considered, 
these  objections  have  weight ;  and  if  I  were  now,  for  the 
first  time,  devising  the  formula  of  a  judicial  asseveration  to 
declare  the  truth,  I  think  I  should  omit  the  conditional 
renunciation  of  God's  favour,  which  it  now  contains.  The 
general  impression  now  existing  of  its  necessity,  the  aban- 
donment of  all  pretension  to  right  by  any  ecclesiastical 
power  in  our  day  to  dispense  with  its  obligation,  and  the 
danger  of  a  sudden  change,  have  combined  to  induce  me 
to  retain  this  part  of  the  oath  in  ordinary  cases ;  but  with 
the  proviso  of  extending  the  right  of  dispensing  with  it  in 
favour  of  all  those  who  declare  they  have  religious  scruples, 
in  the  same  manner  that  the  same  dispensation  is  now 
given  to  Quakers  and  Memnonists.  But  while  this  part 
of  the  form  has  been  retained,  it  was  to  be  feared,  and 
experience  shows  that  there  is  some  ground  for  the  appre- 
hension, that  there  are  men  who  do  not  feel  the  force  of 
this  obUgation,  and  are  ready  to  risk  the  legal  consequences, 
but  who  yet  might  be  restrained  if  an  address  were  ex- 
pressly made  to  their  honour  and  integrity.  There  are 
perverse  and  extraordinary  ideas  entertained  on  this  sub- 
ject :  one  will  conceive  the  oath  not  binding  on  his  con- 
science, if  administered  on  any  other  book  than  the  New 
Testament ;  a  Jew  may  think  it  of  no  force  unless  the  Old 
be  presented  to  him  ;  this  man  conceives  himself  obliged 
to  tell  the  truth  only  when  he  declares  that  he  will  do  so 
with  uplifted  hand ;  another,  who  does  not  mind  kissing 
the  book,  as  he  irreverently  styles  it,  will  be  scrupulously 
exact  in  what  he  declares  upon  his  honour.  These  con- 
siderations have  induced  me  to  incorporate  into  the  form 
of  the  oath  a  clause  to  bind  those  of  the  last  description* 

their  sacoessors,  the  right,  without  incurring  any  sin,  to  yiolate  their 
promises  and  oaths,  as  well  those  they  had  ahready  made  as  those  they 
might  thereafter  make,  proTided  it  was  not  their  interest  to  keep  them, 
and  provided  also  that  they  oommated  the  obligation  in  some  work  of  piefy. 
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As  has  been  observed,  all  persons  belonging  to  any 
sect,  having  religious  scruples  to  take  an  oath,  may  sub- 
stitute an  affirmation.  The  declaration  of  the  party  that 
le  does  belong  to  such  sect  is  sufficient  evidence  of  the  fact; 
ind  although  that  declaration  be  untrue,  the  breach  of  the 
affirmation  carries  with  it  the  consequences  that  the  breach 
)f  an  oath  would  have  done. 

A  clause  is  added  to  the  affirmation  referring  expressly 
iO  its  legal  sanction. 

To  avoid  the  frequent  repetition  of  oaths,  in  judicial 
proceedings,  none  are  administered  to  a  sworn  officer  when, 
called  on  to  do  a  particular  duty,  such  as  going  out  with  a 
juror,  or  the  like. 

To  give  greater  solemnity  to  the  obligation,  the  form  is 
repeated  by  the  person  to  whom  it  is  administered,  during 
which  strict  silence  is  to  be  observed  by  all  those  not 
concerned  in  taking  or  administering  it,  and  no  other 
business  is  to  be  transacted  in  court  during  the  ceremony. 
The  oaths  and  affirmations  of  jurors  and  witnesses  are  so 
framed,  as  to  bring  their  respective  duties  forcibly  before 
them,  as  well  as  the  penalties  attending  a  neglect  of  their 
performance ;  and  an  endeavour  is  made  to  enforce  the 
necessity  of  preserving  the  requisite  solemnity  in  a  cere- 
monial generally  treated  with  the  utmost  levity,  but  which 
requires  every  aid  that  an  imposing  form  can  give  to 
enforce  the  idea  of  its  obligation.  One  peculiarity  in  the 
oath  of  a  witness  ought,  perhaps,  to  be  pointed  out.  At 
present  he  is  sworn  to  declare  the  **  whole  truth/'  yet 
when  he  proceeds  to  comply  with  this  obligation,  he  is, 
perhaps,  stopped  by  the  counsel  or  the  court,  and  told, 
"  what  you  are  now  about  to  say  is  not  legal  evidence,  and 
although  it  is  part  of  the  truth,  the  whole  of  which  you 
have  sworn  to  tell,  yet  you  are  not  permitted  to  tell  what 
we  have  obliged  you  to  swear  that  you  would  tell."  This 
incongruity  is  remedied  by  a  clause  m  the  proposed  form 
of  the  oaih. 

The  three  remaining  sections  of  this  chapter  regulate  the 

manner  of  opening  and  adjourning  the  court,  keeping  the 

minutes,  calling  the  jurors,  witnesses  and  officers,  and 

20 
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imposing  fines  for  their  non-attendance  ;  and  to  supply  any 
omission  in  this  part  of  the  code,  authority  is  given  to  the 
courts  to  make  additional  rules  of  practice  ;  but  they  are 
to  be  submitted  immediately  after  to  the  legislature,  to  the 
end  that  they  may  prevent  any  infiingement  of  the  law, 
and  preserve  a  uniformity  in  the  form  of  proceeding  in  all 
the  different  courts. 

The  necessary  officers  of  the  courts  are  enumerated  in  a 
succeeding  chapter,  and  their  several  duties  specially 
pointed  out.  The  only  addition  to  those  now  employed,  is 
the  reporter ;  his  duties  are,  to  make  reports  of  all  causes 
that  are  tried,  and  all  points  of  law  that  are  determined  in 
the  court,  and  to  publish  them  at  stated,  times,  and  to 
make  regular  returns  of  all  commitments,  accusations, 
indictments,  informations  and  trials,  in  such  form  as  to 
give  every  desirable  information  of  the  state  of  crime  and 
criminal  jurisprudence  in  his  district.  These  returns  are 
to  be  made  to  the  governor,  to  be  by  him  laid  before  the 
legislature.  A  mass  of  information  will  thus  be  collected, 
which  will  be  of  the  utmost  value  in  fixture  legislation  (a). 

Although  publicity  is  of  the  highest  importance  in  the 
administration  of  justice,  yet  public  morals  require  that 
certain  investigations  should  form  exceptions  to  this  nil& 
A  chapter,  therefore,  provides  that,  in  certain  enumerated 
cases,  the  details  of  which  would  only  foster  passions 
injurious  to  society,  or  wound  the  feelings  of  the  innocent 
connexions  of  the  parties,  no  persons  but  the  necessary 
attendants  and  officers  of  the  court,  the  witnesses,  jurors, 
and  a  limited  number  of  persons  indicated  by  the  party 
and  the  prosecutor,  shall  be  admitted  at  the  trial,  and  that 
no  report  of  the  details  shall  be  published. 

A  short  chapter  directs,  that  until  the  system  by  which 
magistrates  and  officers  of  justice  are  remunerated  for  their 
services,  by  the  payment  of  fees,  be  abolished,  the  state, 
and  not  the  defendant,  shall  pay  costs  in  all  cases  of  dia- 

(a)  Both  in  France  and  in  England  these  returns  are  eonddered  as  of 
the  highest  importance,  and  the  greatest  paiDS  are  taken  to  make  them  M 
minute  as  possible.  The  tables  of  the  state  of  crime  in  France,  are  more 
perfect  in  their  form  than  any  that  have  any  whi^re  been  produced. 
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chai^  for  want  of  prosecution,  or  on  acquittal ;  and  that, 
in  cases  of  conviction,  the  court  may  either  exonerate  the 
defendant  from  the  payment  of  them,  or  make  such  an 
apportionment  as  may  suit  the  circumstances  of  the  case ; 
and  no  person  is  to  be  detained  for  the  payment  of  costs, 
until  after  a  discussion  of  his  property,  and  then  only  for 
the  term  limited  in  the  case  of  fines. 

This  finishes  the  review  of  that  part  of  the  code  which 
prescribes  the  ordinary  course  of  procedure  in  criminal 
trials.  The  concluding  chapter  of  this  title  relates  to  a 
subject  which  could  not  be  brought  properly  imder  any  of 
the  preceding  heads. 

The  propriety  of  allowing  any  lapse  of  time  to  prevent 
the  prosecution  of  an  offence  has  frequently  been  called 
in  question,  and  for  such  cogent  reasons  as  have  induced 
the  allowance  of  prescription  only  in  the  following  cases ; 
misdemeanors  for  private  offences  ;  crimes  which  can  only 
be  prosecuted  on  the  complaint  of  designated  persons ; 
attempts  to  commit  crimes  when  not  accompanied  by  any 
offence.  This  plea  is  allowed  in  the  first  case,  because,  the 
evil  of  the  offence  falling  chiefly  on  an  individual,  it  must 
be  presumed  to  have  been  too  trivial  to  attract  the  notice 
of  public  justice,  if  it  be  not  prosecuted  within  the  limited 
time ;  but  this  presumption  is  rebutted  by  showing  that 
the  party  injured  was  out  of  the  state,  or  prevented  by  force 
or  threats  from  making  the  complaint.  The  same  reason 
partially  appUes  to  the  second  case,  crimes,  which  can 
only  be  prosecuted  by  designated  persons  ;  as  the  prosecu- 
tion could  only  be  made  by  them,  the  delay  will  be  pre- 
sumed to  have  arisen  either  from  a  determination  not  to 
accuse,  or  for  the  purpose  of  taking  some  unfair  advantage. 
The  same  causes  that  are  enumerated  under  the  third  head 
destroy  the  prescription ;  attempts  to  commit  crimes  are 
prescribed,  because  they  approach  so  nearly  in  their  nature 
to  private  misdemeanors,  which  enjoy  that  privilege,  that 
it  appeared  unjust  to  make  any  distinction ;  but  chiefly 
because,  no  offence  having  been  actually  committed,  and  the 
sole  question  being  that  of  intent,  great  injustice  might 
ensue  from  instituting  an  inquiry  of  that  nature,  after  a 


404  INTRODUCTORY    REPORT   TO 

lapse  of  many  years.  All  other  offences  may,  at  any  time, 
be  prosecuted,  because  allowing  them  to  be  barred  would 
hold  out  a  reward  to  ingenious  villany  and  address  in 
concealment ;  and,  as  (a)  has  been  very  forcibly  expressed, 
to  show  the  absurdity  of  suffering  any  lapse  of  time  to  bring 
impunity,  only  suppose  the  law  conceived  in  these  terms, 
"  but  if  the  robber,  the  murderer,  the  thief,  can  during 
twenty  years  elude  the  vigilance  of  justice,  their  address 
shall  be  recompensed,  their  safety  assured,  and  the  proceeds 
of  their  crime  legalized  in  their  possession." 

The  third  and  last  title  of  this  book  contains  directions 
for  the  mode  of  procedure  in  cases  not  inmiediately  con- 
nected with  the  procedure  in  courts.  The  first  chapter 
relates  to  inquests  on  dead  bodies,  found  under  circum- 
stances that  may  induce  the  suspicion  of  homicide.  These 
do  not  materially  vary  from  those  now  in  use.  The  utiUty 
of  this  institution  is  apparent,  and  has  been  tested  by  ex- 
perience. The  publicity  of  the  proceeding  destroys  unjust 
suspicion,  which,  but  for  this  inquiry,  the  innocent  would 
have  no  means  of  showing  to  be  false  ;  and  it  is  eminently 
calculated  to  bring  the  guilty  to  punishment.  The  inquiry 
inmiediately  made,  before  any  means  can  be  devised  for 
concealment,  the  view  of  the  body,  the  examination  ot 
skilful  professional  men,  the  power  to  compel  the  attendance 
of  witnesses,  and  the  concourse  of  neighbours  and  friends, 
bringing  with  them  proof  of  circumstances  that  would 
escape  any  more  tardy  or  less  public  inquiry,  are  most 
powerful  means  for  bringing  to  light  crimes  often  com- 
mitted against  human  life.  The  inquest,  however,  has  not, 
as  in  England,  the  effect  of  an  indictment,  because  the 
want  of  time  and  professional  aid  frequently  render  it 
defective  ;  but  it  may  be  made  the  foundation  for  one,  and, 
with  all  the  proceedings,  is  to  be  laid  before  the  grand  jury, 
in  all  cases  where  death  is  found  to  have  been  occasioned 
by  a  crime.  The  coroner  has  the  same  powers  conferred, 
and  duties  enjoined,  as  belong  to  other  magistrates,  in  cases 
of  examination,  bail  and  commitment. 

(a)  Traite  de  Legislation,  tom.  1  p.  148L 


THE   CODE  OP  PROCEDURE.  405 

The  second  chapter  regulates  the  mode  in  which  the 
examination  of  a  body  shall  be  made  in  cases  of  suspected 
murder.  It  gives  the  power  to  a  family  meeting,  or  to  a 
magistrate^  and  directs  the  manner  of  proceeding  in  the 
investigation.  There  are  no  provisions  in  our  law  on  this 
subject,  but  it  is  deemed  one  that  required  legislative 
attention. 

The  fraudulent  appropriation  of  property  found,  being 
created  an  offence,  distinguished  from  theft,  with  which 
it  is  frequently  confounded,  by  extending  the  doctrine  of 
constructive  possession,  it  was  thought  just  and  requisite 
that  the  law  should  direct  the  honest  finder  in  what  manner 
to  proceed,  with  respect  to  the  property  found,  so  as  to 
avoid  unjust  suspicion,  by  observing  the  rules,  and  to 
facilitate  the  conviction  of  the  dishonest  by  his  breach  of 
them  :  this  forms  the  subject  of  the  third  chapter. 

The  fourth  directs  the  mode  in  which  vagrancy  may  be 
proved,  and  \mder  what  circumstances  vagrants  may  be 
committed  to  the  House  of  Industry.  This  class  of  men, 
who  hang  on  to  society  rather  than  belong  to  it,  although 
not  absolutely  criminals,  are  yet  so  near  the  verge  of  it, 
and  are  su  generally  the  nursery  for  criminals  of  every 
description,  that  preventive  justice  is  forced,  with  respect 
to  them,  to  measures  not  strictly  in  unison  with  its  usual 
course ;  but  this  subject  will  be  so  fully  discussed  in  the 
Introductory  Report  to  the  Code  of  Prison  DiscipUne,  to 
which  it  properly  belongs,  that  the  legislature  are  respect- 
fully referred  to  that  part  of  the  system,  as  well  for  the 
measures  recommended  for  the  employment,  restraint  and 
reformation  of  these  people,  as  for  the  reasons  which 
suggested  these  measures. 

In  criminal  proceedings,  no  question  presents  itself  which 
is,  at  times,  more  difficult  of  solution,  or  more  important  to 
be  accurately  answered,  than  that  of  alleged  msanity. 
When  it  occurs  as  a  defence  on  a  trial  of  the  merits,  little 
more  need  be  provided  by  law,  than  to  direct,  that  when 
ascertained  to  have  existed  at  the  time  of  the  act,  it  takes 
away  an  essential  quality  of  guilt.  But  when  the  alien- 
ation of  mind  is  alleged  to  have  occurred  after  the  act 
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but  before  the  trial,  after  the  trial  but  before  the  judgment^ 
after  the  judgment  but  before  or  during  the  execution  of 
the  sentence,  no  mode  of  trial  of  the  fact  is  provided  by 
law;  and  yet,  at  each  of  these  periods,  particular  provisions 
are  necessary,  as  well  to  ascertain  the  fact,  as  to  direct 
what  is  to  be  the  consequence  of  its  being  found  to  exist. 
This  is  done  by  a  chapter  in  this  title,  and  by  it  an 
omission  in  our  law,  important  to  justice  and  to  humanity^ 
is  supplied. 

The  Code  of  Crimes  and  Punishments  having  directed, 
in  order  to  avoid  collusive  prosecutions  for  adultery,  that 
in  all  prosecutions  for  this  offence  against  a  supposed 
adulterer,  the  offending  wife  shall  be  joined,  and  having 
referred  to  this  code  for  the  manner  of  conducting  it,  it  is 
directed,  that  where  the  defendant  is  so  charged,  shall 
have  been  cited  or  arrested,  but  shall  not  appear,  that  an 
attorney  shall  be  named  to  represent  him,  and  that  the 
trial  shall  proceed  in  his  absence  ;  and  that  if  he  have  left 
the  state,  so  as  not  to  be  served  with  process,  a  warrant 
shall  issue  and  be  renewed  from  time  to  time  until  the  trial, 
which,  if  he  do  not  appear,  may  proceed  against  the  wife 
alone. 

The  collection  of  small  fines,  imposed  by  courts^  is  not 
now  suflSciently  enforced.  The  code  remedies  this  defect^ 
requires  frequent  returns  by  the  collecting  officers,  and 
makes  it  the  duty  of  the  state  treasurer  to  prosecute  such 
of  them  as  are  delinquent,  and  to  carry  all  such  sums  as 
may  be  collected,  to  the  credit  of  the  "  Compensation 
Fund,"  which  has  been  referred  to  in  the  beginning  of 
this  Report,  where  it  is  spoken  of  as  the  means  of  paying 
the  premiimis  for  extraordinary  services  and  providing  the 
marks  of  honorary  rewards ;  it  is  here  also  burthened  with 
an  indemnity  directed  to  be  paid  to  all  those  who  shall 
receive,  on  their  being  discharged  before  trial  of  an  alleged 
offence,  a  certificate  from  the  judge,  or  from  the  jury  who 
shall  acquit  them  on  the  trial,  that  no  improper  conduct 
gave  reasonable  ground  for  suspicion.  This  idemnity  is 
granted  on  the  ground  that  society  is  bound  to  compensate 
all  such  evils  as  are  necessarily  incurred  for  its  safety,  where 
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they  are  not  the  result  either  of  an  obligation  binding  on 
ill  the  citizens  in  general,  such  as  assisting  the  civil  officers 
in  preserving  the  peace,  or  of  losses  so  great  in  amount 
smd  general  in  their  nature  as  to  become  too  burthensome  to 
the  rest  of  the  community,  such  as  granting  indemnity 
for  the  ravages  committed  by  an  invading  enemy,  or 
the  conflagration  of  a  city  to  prevent  its  falling  into  his 
hands.  The  injury  received  by  a  groundless  accusation  is 
of  toother  character.  It  is  not  the  result  of  any  duty,  and 
it  can  be  compensated  without  any  great  sacrifice.  When 
the  prosecution  is  malicious  as  well  as  ill  founded,  the  state 
is  exonerated  from  this  burthen,  for  the  loss  was  not 
incurred  for  its  benefit ;  and  the  indemnity  may  be  re- 
covered  against  the  malicious  prosecutor.  The  state  is 
only  botmd  to  pay  when  there  was  reasonable  ground  for 
suspicion,  but  which  did  not  arise  from  any  negligence  or 
imprudence  of  the  party  accused.  The  amount  of  the 
compensation  is  to  be  fixed  by  the  judge,  but  tmder  limits 
which  effectually  prevent  its  being  made  the  object  of 
collusive  speculation,  while  it  affords  the  rehef  which 
justice  requires  to  the  poor  and  the  oppressed. 

Four  General  Provisions  are  inserted  at  the  conclusion 
of  this  book.  By  the  first  it  is  declared,  that  no  omission 
of  any  matter  of  form  presented  in  this  system,  nor  any 
departure  from  the  forms  given  for  proceeding  under  it, 
shall  render  the  proceeding  void,  unless  it  be  so  specially 
provided;  or  unless  the  departure  from  the  form  has 
caused  some  injury  to  the  party  complaining  of  it.  The 
insertion  of  this  article  is  another  attempt,  and  no  good 
system  can  contain  too  many,  to  counteract  the  constant 
and  fatal  tendency  to  sacrifice  substance  to  form.  The 
second  was,  perhaps,  superfluous ;  that  when  a  particular 
and  a  general  provision  conflict,  the  former  must  prevail. 
A  rule  of  true  construction  would  sufficiently  enforce  it ; 
but  true  rules  of  construction  ate  not  always  those  that  are 
adopted.  Altiiough  a  strict  adherence  to  the  distribution 
of  the  sjrstem  would  have  required  that  all  offences  what- 
ever, as  well  as  the  punishment  assigned  to  them,  should 
have  found  their  place  in  the  Code  of  Crimes  and  Punish- 
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ments,  and  not  elsewhere;  yet  it  was  deemed  expedient  to 
depart  from  this  rule  in  many  cases,  where  a  penalty  is 
annexed  to  the  non-observance  of  a  rule  laid  down  in  any 
of  the  other  codes.       The  inconvenience   of  at  constant 
reference  from  the  one  code  to  the  other  would  have  been 
an  inevitable  evil,  but  one  of  the  least  attendant  on  the 
transfer  of  the  definition  of  the  offence  to  the    former. 
The  two  subjects,  in  their  nature  distinct,  would  have 
been  so  amalgamated  as  to  create  a  greater  confrision  than 
that  which  it  is  the  intention  of  the  system  to  correct 
Certain  offences,  then,  being  necessarily  defined  by  this 
code,  and  the  punishment  denounced,  the  third  provision 
of  this  chapter  became  necessary,  which   directs  that  all 
offences,  created  by  this  code  or  the  Code  of  Reform  and 
Prison  Discipline,  shall  be  prosecuted  and  tried  in  the  same 
manner  with  those  which  are  created  by  the  Code  of 
Crimes  and  Punishments.     The  last   article  gives  a  rule 
for  calculating  the  time  allowed  by  the  code  for  certain 
notices  and  other  proceedings. 

The  concluding  book  of  this  code  contains  forms  for  all 
the  proceedings  which  are  directed  or  authorized  by  its 
preceding  parts*  In  framing  them,  which  has  been  done 
with  much  care,  the  object  kept  constantly  in  view,  was  to 
unite  brevity  with  so  much  certainty  and  precision  a» 
would  secure  the  party  from  any  possibiUty  of  mistake 
to  the  precise  fact  of  which  he  is  accused.  If  the  reportei 
has  been  successful  in  this,  he  has  attained  a  most  impoi 
tant  object,  by  closing  the  door  against  one  of  the  greatest^" 
evils  in  penal  jurisprudence.  He  offers  this  branch  of  the^^ 
system,  with  the  same  diffidence  of  his  own  powers  thai 
attended  the  presentation  of  the  first ;  the  same  hope,  thai 
what  is  good  in  it  may  be  preserved,  and  what  is  bad^' 
corrected ;  and  the  same  firm  reliance  on  the  industry  an< 
patient  research  of  the  legislature  in  examining,  and  oi 
their  wisdom  in  making  a  decision  on  its  merits. 


INTRODUCTORY  REPORT 


TO 


THE  CODE  OF  EVIDENCE. 


INTRODUCTOEY  REPORT 


TO 


THE  CODE  OF  EVIDENCE. 

No  branch  of  jurisprudence  requires  greater  certainty 
and  more  simplicity  in  its  provisions,  than  that  of  judicial 
evidence.  But  there  is  none  in  which  so  little  of  either  ia 
to  be  found.  The  reason  is,  that,  with  fewer  exceptions 
than  exist  in  any  other  division  of  the  science,  it  has  been 
abandoned  to  the  vacillating  authority  of  decisions,  for  its 
creation  and  amendment,  without  any  superintendence  of 
the  legislative  power.  This  was  a  natural  consequence  of 
the  transition  from  the  semi-barbarism  of  the  middle  ages 
to  the  more  improved  state  of  the  science  in  modem 
times.  During  the  period  when  the  Divine  power  was 
invoked,  and  supposed  specially  to  interpose  in  Utigated 
questions,  by  protectmg  mnocence  and  making  justice 
prevail  in  the  ordeal  and  the  battle,  human  testimony 
would  of  course  be  considered  of  minor  importance.  In 
proportion,  however,  as  these  miraculous  interventions  of 
the  Deity  ceased  to  obtain  credit,  and  the  agency  of 
human  justice  and  discretion  was  called  in  to  supply  its 
place,  it  became  necessary  to  consider  what  evidence  ought 
to  be  received  in  order  to  direct  them.  But  no  legislative 
provision  had  been  made  for  this  change,  which  was 
imperceptibly  produced  as  the  mists  of  ignorance  and  the 
veil  of  superstition  were  slowly  withdrawn.  In  every 
case  in  which  the  witness  was  substituted  for  the 
champion,  and  the  ordeal  of  justice  for  that  of  the 
elements,,  the  court  was  obliged  to  make  some  rule  for 
securing  the  appearance  of  the  witness;   interrogating 
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him  to  come  at  the  truth;  determining  what  persons 
ought  to  appear  in  that  character,  and  what  degree 
of  credit,  under  different  circumstances,  was  due  to  their 
testimony. 

In  the  earlier   periods   of  jurisprudential  history  in 
Europe,  the  distinction  btween  oral  and  written  evidence 
can  scarcely  be  observed.     But  when  literary  education 
became  more  common,   writing  was  prescribed  by  the 
legislative  power,  in  some  cases,  as  a  check  upon  the  m- 
accuracy  of  testimonial  evidence ;   and  as  the  few  laws  it 
was  found  necessary  to  pass  were  couched  in  general  terms, 
and  frequently  in  obscure  language,  the  judges  thought 
themselves  authorised  to  supply  deficiencies,  and  sometimes 
to  restrict  what  they  deemed  the  too  comprehensive  words 
of  the  text ;  and  thus  the  law  of  written  as  well  as  of 
testimonial  evidence  became  the  creation  of  judicial  de- 
cisions, not  of  legislative  acts.     It  is,  however,  easier  to 
trace  its  origin  with  tolerable  certainty  than,  with  any 
probability,   to   account  for  some  of  the  extraordinary 
features  which  distinguish  it.      There  is  such  a  moral 
beauty  in  truth,  it  is  so  necessary  to  us  in  all  our  inter- 
course with  each  other,  that  we  have  been  endowed  by  our 
beneficent  Creator  with  a  love  for  it,  which,  if  not  innate, 
is  necessarily  produced  by  the  circumstances  in  which  he 
has  placed  us  (a).     Man  never  swerves  from  truth  with- 
out some  temptation,  some  real  or  imaginary  good,  that 
he  promises  himself  from  the  falsehood.     Doubt  even  on 
matters  of  little  moment,  is  an  uneasy  sensation :  and  there 
is  a  corresponding  satisfaction  in  that  state  of  the  mind 
which  results  from  a  conviction  of  truth ;  so  that,  as  in  the 
ordinary  affairs  of  life,  no  one  makes  an  assertion  of  fact, 
but  with  the  intent  of  producing  belief ;  so  no  one  hears 
it  without  a  desire,  sometimes  imperceptible  and  involim- 
tary,  to  be  convinced  of  its  truth  or  falsehood.      But  this 
conviction  can  only  be  produced  by  evidence.     As  long, 
therefore,  as  he  is  deprived  of  any  evidence  which  is  known 
or  suspected  to  exist,  so  long  will  the  uneasy  state  of  doubt, 

(a)  In  primisy  hominis  est  propria  tbbi  inqnisitio  aique  invesiigaflo. — Cie$ro. 
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Q  a  greater  or  less  degree,  continue.  If  this  be  true  in 
elation  to  matters  where  neither  interest  nor  duty,  but  a 
nere  love  of  truth,  call  upon  us  to  decide  ;  how  much 
nore  strongly  will  the  desire  be  felt  when  life  or  fortune 
lepends  on  the  correctness  of  the  decision.  Yet  it  is 
)recisely  in  cases  where  this  longing  after  truth  should  be 
gratified,  that  is  to  say,  in  litigated  questions,  that  the 
evidence  by  which  it  is  to  be  ascertained  is  most  restricted. 
Every  where  else,  all  sources,  even  the  most  suspicious, 
tre  examined ;  he  who  is  to  judge  relying  on  his  own 
x>wer  to  discriminate  ;  here  alone  he  is  taught  to  distrust 
hat  power,  to  reject  all  evidence  that  may  possibly  lead 
mn  astray,  and  where  he  cannot  be  guided  by  the  full 
)laze  of  the  noonday  sun,  to  prefer  utter  darkness  to  the 
.wilight,  in  which  he  might  have  discovered  his  path.  To 
juce  this  leading  feature  in  our  law  of  evidence  to  its 
>riginal  causes,  would  be  rather  a  curious  disquisition  than 
me  leading  to  important  practical  results.  It  most  pro- 
>ably  is  derived  to  us  from  the  civil  and  canon  law,  where 
iiis  principle  is  carried  to  a  most  extravagant  length  ;  and 
Nhere  the  secret  examination  of  witnesses  by  judges 
macquainted  with  the  circumstances  of  the  case,  made  the 
risk  of  deception  very  great ;  where  there  was  no  confront- 
3,tion,  no  personal  cross-examination,  no  publicity,  and 
vtrhere  the  parties  themselves  were  not  allowed  to  be 
present,  detection  was  rendered  so  difficult,  that  it  afforded 
a  plausible  pretext  for  absolute  exclusion  in  all  suspicious 
cases.  The  compass  of  this  report  will  only  admit  of  a 
reference  to  such  restrictions  as  now  exist,  and  a  notice  of 
those  which  it  has  been  deemed  necessary  to  retain  or  to 
abrogate,  with  the  reasons  by  which  the  alterations  are 
supported.  These  will  be  developed  as  we  proceed  with 
the  details  of  the  system. 

This  code  begins,  as  those  which  preceded  it  have 
done,  by  an  Introductory  Title,  laying  down  rules  and 
making  explanations  to  avoid  circumlocution,  and  to  give 
the  perspicuity  necessary  to  a  full  understanding  of  the 
subsequent  provisions.  Two  of  the  articles  are  of  a 
different  character,  and  demand  particular  notice.     They 
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are  intended  to  check  the  legislation  of  the  courts,  and  to 
provide  for  the  progressive  amelioration  of  the  code  by  the 
General  Assembly,  the  only  legitimate  power  for  that 
purpose ;  while  the  right  of  pointing  out  defects,  and 
suggesting  improvements,  is  conferred  on  the  judges.  As 
the  law  formerly  stood,  the  whole  law  of  evidence,  with 
very  few  exceptions,  was,  as  we  have  seen,  the  work  of 
the  court,  over  which  the  legislature  very  rarely  exercised 
even  a  corrective    power;   more  frequently   the   courts 

construction,  for  enlarging  and  restricting  the  operation  of 
the  written  law,  assumed  and  exercised,  by  whatever  name 
it  may  be  called,  a  legislative  power.  As  this  is  a  part, 
nay,  the  very  foundation  of  the  common  law,  the  observation 
is  not  intended  as  a  reproach  to  the  judiciary  of  the  country 
from  whence  that  law  is  derived.  But  it  cannot  be  too 
often  repeated,  that  in  our  constitution  (a)  it  is  not  only 
affirmatively  declared,  that  there  shall  be  three  separate 
branches  of  government — executive,  legislative,  and  judi- 
ciary ;  but  negatively,  that  the  duties  of  no  two  of  these 
branches  shall  be  exercised  by  the  same  persons.  Every 
exercise  of  legislative  power  by  the  judiciary  is,  in  this 
state,  unconstitutional,  and  it  is  the  duty  of  the  legislature 
to  check  it.  But  as  all  human  works  are  attended  with  a 
greater  or  less  degree  of  imperfection,  it  must  happen  that 
the  operation  of  laws  will  be  found  to  work  injustice ; 
either  by  embracing,  under  general  expressions,  cases  not 
intended  to  come  within  them,  or,  by  a  too  restricted 
phraseology,  not  providing  for  other  cases  which  it  was 
their  evident  object  to  include.  These  defects  in  laws 
gave  rise  to  the  rules  of  construction  before  alluded  to,  by 

(a)  Art  1,  §  1.  The  powers  of  goYemment  of  the  state  of  Loaisiant 
eliall  be  divided  into  three  distinct  departments,  and  each  of  them  shall  be 
confided  to  a  separate  body  of  magistracy,  to  wit — those  which  are 
legislatiye,  to  one — those  which  are  ezecatiye,  to  another — and  those 
which  are  judiciary,  to  another. 

§  2.  No  person  or  collection  of  persons,  being  one  of  those  departments, 
shall  exercise  any  power  properly  belonging  to  either  of  the  others,  except 
in  the  instances  hereinafter  expressly  directed  or  permitted. — ConstUuti^ 
o/  the  St(Ue  of  Louisiana. 
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one  of  which  the  court  were  directed  to  place  tiiemselves 
in  the  situation  of  the  legislature  (6),  to  inquire  whether, 
if  the  case  before  them  had  presented  itself  to  the  mind  of 
the  lawgiver,  he  would  have  extended  or  restricted  the 
w^ords  of  his  law  so  as  to  provide  for  it  and  others  of  a 
similar  nature.  This  is  called  consulting  the  spirit  of  the 
statute ;  and  tiie  rule,  as  I  have  stated  it,  is  every  day 
referred  to  and  received  in  our  courts.  While  it  is 
evident  that  this  is  the  exercise  of  legislative  power, 
inasmuch  as  it  extends  or  restricts  the  operation  of  a 
statute,  it  cannot  be  denied  that  the  defects  of  all 
laws  are  best  discovered  in  their  operation,  and  that, 
as  to  all  those  which  relate  to  jurisprudence,  the 
judges  are  the  persons  best  qualified  to  point  them 
out,  although,  by  our  institutions,  they  are  not  autho- 
rized to  provide  the  remedy. 

The  object  of  the  two  articles  now  under  consideration 
is  to  secure  the  advantages  to  be  derived  from  the  experi- 
ence and  wisdom  of  the  judges  in  the  suggestion  of 
defects,  while  the  remedy  is  reserved  to  the  legislature,  the 
only  power  to  which  it  can  consistently  with  the  constitu- 
tion be  referred.  The  first  of  these  articles  relates  to  cases 
in  which  any  positive  provision  of  the  code,  for  the 
admission  or  exclusion  of  evidence,  is  found  to  operate 
improperly,  either  to  the  prejudice  of  the  a^xnised,  or  the 
ends  of  public  justice  in  criminal  proceedings,  or  to  the 
injury  of  any  party  in  a  civil  suit.  In  ever^such  case  the 
court  is  directed  to  make  an  accurate  report  of  iii^  same  to 
the  legislature,  with  the  reasons  for  thinking  the  law 
imperfect  or  unjust  in  its  operation.  Should  the  general 
assembly  coincide  in  opinion  with  the  court,  the  proper 
amendment  will  be  made  to  the  code  under  its  appropriate 
head;  and,  instead  of  a  judicial  decision  of  doubtful 
authority,  obligatory  or  not  on  their  successors,  or  even  on 
themselves,  as  they  shall  think  fit,  and  only  to  be  known 
through  voluminous  and  costly  reports,  we  shall  have 
positive  law,  easily  understood,  to  be  found  in  its  proper 

(6)  Plowden,  469. 
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place,  comprised  in  a  few  lines,  and  binding  on  the  courts 
as  well  as  the  community.     If,  in  consequence  of  such 
imperfection,  the  accused  shall  have  been  acquitted,  judg- 
ment in  his  favour  must  be   entered  without  waiting  for 
any  further  legislative  proceedings,  for  it  would  be  unjust 
to  subject  an  individual  to  the  vexation  of  a  second  trial 
for  a  defect  in  the  law,  even  if  the  amendment  required 
should  be  one  that  could  not  come  within  the  description 
of  a  retro-active  law.     But  if  the  consequence  was  an 
unjust  conviction,  or  verdict  in  a  civil  suit,  it  is  directed 
that  no  judgment  shall  be  pronounced  until  the  end  of  the 
session  after  the  report  shall  have  been  made ;  when,  if 
the  provision  is  altered,  new  trials  shall  in  both  cases  be 
ordered.     If  no  change  is  made,  it  is  evidence  the  legis- 
lature do  not  coincide  in  opinion  with  the  court,  and  do 
not  think  the  operation  of  their  law  improper  or  unjust ; 
and  as  theirs  is  the  supreme  will,  the  courts  must  carry  it 
into  execution. 

The  first  of  these  two  articles  having  thus  provided  for 

the  reconsideration  and  amendment  of  the  code,  in  such 

provisions  as  seem  unjust  or  defective  in  their  operation, 

the  second,  in  like  manner,  gives  the  remedy  for  omissions. 

In    all  cases   where    legislative    enactments,   or  former 

decisions,  gave  no  rule  on  the  subject  of  the  admission  or 

exclusion  of  evidence,  the  courts  necessarily,  as  has  been 

observed,  supplied  the  omission.     They  were  obliged  to 

admit  or  reject  the  evidence    offered,   and,   having  no 

legislation  provided,  were  forced  to  decide  according  to 

their  discretion,  without  one.     After  the  adoption  of  this 

article,  such  an  anomaly  will  no  longer  exist  in  our  law. 

The  legislator  and  the  judge  will  each  perform  his  proper 

duties,  and  no  excuse  will  exist  for  the  one  to  usurp,  or  the 

other  to  neglect  them ;  for  in  every  case  where  evidence  is 

offered,  and  no  rule  is  provided  to  direct  the  judge  whether 

to  admit  or  exclude  it,  legal  authority  is  given  h\m  to  do 

that  which  is  now  done  without  it ;  and  in  that  case  alone 

the  rule,  on  which  some  animadversions  have  been  made, 

is  sanctioned,  and  the  judge  is  directed  to  suppose  himself 

in  the  place  of  the   legislator,  and  to  ask  what  would 
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•obably  be  his  opinion  if  the  case  had  been  presented  to 
m,  and  to  decide  accordingly  ;  but  to  make  report  of  the 
J3e  to  the  legislature  in  the  manner  required  by  the  pre- 
tding  article,  who  will  in  Hke  manner  give  or  refuse  their 
notion  to  the  principle  adopted  by  the  court,  and  insert 
le  affirmative  or  negative  provision  in  the  code.  What- 
rer  the  legislature  do  in  this  last  case,  will  not  affect  the 
3cision  if  in  a  civil  suit ;  the  ends  of  justice  require  that 
le  delay,  uncertainty  and  intrigue,  incident  to  the  revision 
Y  the  legislature  of  an  adjudged  case  should  be  avoided, 
he  court  decides  the  case  before  them,  but  makes  no  rule 
T  future  cases;  that  is  left  to  the  legislature,  whose 
roper  province  it  is.  But  if  the  decision  takes  place  in  a 
iminal  cause,  and  in  consequence  of  the  admission  or 
ejection  of  evidence,  not  directed  by  any  law,  the  accused 
lall  be  convicted,  it  is  clear  that  this  conviction  will  have 
kken  place  under  an  ex  post  facto  rule,  and  is,  therefore, 
legal.  The  article  consequently  provides,  that,  in  such 
tse,  judgment  shall  be  arrested  and  the  defendant 
Lscharged. 

These  provisions  are  deemed  to  be  of  the  highest  im- 
>rtance.  They  are  new,  and  the  attention  of  the  general 
»embly  is  respectfully  called  to  a  close  consideration  of 
lem.  They  offer,  it  is  confidently  believed,  a  complete 
iswer  to  the  objection  that  has  been  raised  to  a  written 
)de,  from  its  rigidity,  or  what  has  been,  by  a  celebrated 
irisconsult,  called  its  want  of  malleahility.  It  cannot, 
ideed,  be  worked  into  any  kind  of  shape  that  the  discre- 
on  of  a  judge,  well  or  ill  directed,  may  deem  necessary; 
at,  by  this  means  it  may  be  accommodated  to  the 
langes  which  take  place  in  society,  and  adapted  to  its 
ants  as  they  arise,  and  this  more  effectually,  more  con- 
itutionally,  and  equitably,  than  by  the  legislation  of 
ecrees ;  more  effectually,  because  the  sanction  of  positive 
LW  will  not  only  give  it  a  legitimate,  instead  of  a  doubt- 
d  authority,  but  because,  being  promulgated  as  a  law,  it 
ill  be  universally  known  ;  being  concise,  it  will  be  easily 
nderstood,  and  a  knowledge  of  its  provisions  may  be 
squired  without  expense  ;  more  constitutionafly,  because 

2d 
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it  will  emanate  from  the  proper  department  of  govern- 
ment; and  its  superior  equity  must  be  apparent,  when 
we  consider  that,  in  the  one  case,  the  rule  is  made  and 
applied  to  an  existing  case,  in  the  other,  it  has  no  force 
until  after  its  enactment  and  promulgation.  This  most 
valuable  and  simple  improvement  in  legislation  was  re- 
commended in  a  former  report ;  and  the  greatest  confi- 
dence is  felt  in  its  efficiency,  because,  among  the  number 
of  lawyers  and  statesmen  to  whom  it  has  been  proposed, 
not  one  was  to  be  found  who  raised  any  other  objection, 
than  that  it  was  a  novelty — a  characteristic  necessarily 
attached  to  every  improvement ;  while  to  a  very  large 
majority  of  them  it  appeared  to  promise  the  most  im- 
portant results. 

The  profound  feeling  which  the  reporter  has,  that  the 
code  he  proposes  must   contain  many   errors,   and  that 
material  omissions  may  be  discovered  when  it  goes  into 
operation,  induces  him  to  urge  the  adoption  of  these  two 
articles  with  the  greater  earnestness.     The  facility  they 
offer  of  discovering  these  errors  and  imperfections,  and 
bringing  them  to  the  consideration  of  the  legislature,  and 
the  ease  with  which  they  can  be  effectually  amended,  can- 
not but  lessen  the  reluctance  he  would  have  to  propose 
any  thing  of  which  the  correction  would  be  attended  with 
greater  difficulty.     He  may  be  allowed,  perhaps,  to  sug- 
gest another  argument  for  their  adoption,  founded  on  a 
feeling  different  from,  but   not   inconsistent   with,   that 
which  he  has  just  expressed.     Conscious  that  there  must 
be  many  imperfections  in  the  work,  he  yet  feels  a  con- 
fidence that  it  is  founded  on  true  principles,  and  that,  from 
the  manner  in  which  they  are  reduced  to  precept,  the 
general  effect  cannot  but  be  eminently  useful,  with  the 
safeguard  of  these  provisions  for  the  gradual  perfection  of 
the   system.     Therefore,  the  general  assembly  incur  no 
risk  in  their  adoption.     Parts  of  which  the  utility  does 
not  seem  perfectly  apparent,  may  therefore  safely  be  re- 
tained, until  their  operation  is  seen  :  that  operation  can- 
not be  materially  injurious,  even  if  these  parts  are  bad 
The  evil  is  instantly  perceived,  and  a  check  is  provided  for 
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their  operation  on  the  first  case  in  which  they  are  dis- 
covered. 

After  these  introductory  articles,  we  come  to  the  body 
of  the  work. 

Evidence  is  defined  to  be  that  which  brings,  or  contri- 
butes to  bring,  the  mind  to  a  just  conviction  of  the  truth 
or  falsehood  of  the  fact  asserted  or  denied.  Because,  in 
weak  minds,  conviction  may  be  produced,  by  that  which, 
addressed  to  an  understanding  of  conmion  force,  would 
create  doubt  or  conjecture  merely ;  it  became  necessary  to 
qualify  by  the  epithet  just^  the  nature  of  the  conviction  to 
be  produced.  So  far  as  respects  mere  speculative  opinion, 
there  can  be  no  danger  in  leaving  the  determination  of 
what  may  be  termed  just  to  each  individuaFs  perception  of 
right  and  wrong;  but,  as  applied  to  the  determmation  of 
litigated  rights,  another  qualification  was  necessarily  intro- 
duced, and  under  the  denomination  legal  evidence,  that 
alone,  which  is  declared  by  law  to  be  good  evidence,  forms 
the  subject  of  the  code. 

If  evidence  may,  according  to  the  definition,  produce, 
or  contribute  only  to  produce,  conviction,  it  must,  in  rela- 
tion to  its  effects,  have  different  degrees  of  force.  These 
degrees,  producing  as  many  different  kinds  of  evidence,  are, 
under  this  head,  restricted  to  three,  ascending  from  that 
created  by  mere  induction,  to  that  which  is,  by  law, 
directed  to  have  the  force  of  complete  proof ;  presumptive, 
which,  by  estabUshing  one  fact,  renders  the  existence  of 
another  probable,  or,  in  some  cases,  certain;  direct,  which, 
if  true,  establishes  the  fact  in  question ;  and  conclusive, 
which,  in  special  cases,  is  declared  to  admit  of  no  contra- 
dictory evidence. 

Considered  in  relation  to  the  source  from  whence  it  is 
derived,  evidence  is  again  of  two  kinds  :  first,  that  which 
the  judge  derives  from  his  own  knowledge  : — secondly,  that 
which  is  offered  to  him  from  other  sources,  and  this  last  is 
again  composed  of  testimonial,  scriptory,  and  substantive 
evidence. 

After  these  divisions,  necessaiy  for  the  order  of  the 
work,  it  proceeds  with  a  more  full  explanation   of  the 
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different   kinds    into    which   it    is    distributed,  and  an 
enumeration  of  the  rules  applicable  to  each. 

Beginning  with  the  division  arising  from  the  source 
whence  the  evidence  is  derived,  a  short  title  declares  in 
what  cases  the  judge  may  act  from  his  own  knowledge  of 
the  fact  on  which  he  is  to  decide,  and  in  what  other  cases 
that  knowledge  is  to  be  produced  as  evidence  in  the  causa 
In  the  first  case  it  is  provided  that  no  judge  can  act 
merely  on  his  own  knowledge  of  the  facts,  excepting  m 
those  cases  in  which  he  is  expressly  authorized  so  to  do  by 
law.  Those  cases  it  is  the  province  of  the  Civil  and 
Criminal  Codes,  and  their  respective  systems  of  procedure,  . 
to  provide  for.  Instances,  to  elucidate  the  article,  are 
given  in  the  powers  vested  in  the  judge  to  pronounce  on 
the  authenticity  of  a  record,  in  the  right  given  him  to 
commit  for  an  offence,  to  remove  for  a  disturbance  in 
court,  and  to  employ  the  miUtary  in  aid  of  the  civil 
power.  But  where  the  judge  has  knowledge  of  a 
material  fact,  in  any  case  not  so  specially  provided  for,  he 
is  to  be  examined  in  the  same  manner  as  any  other 
witness ;  and  if  he  is  the  sole  judge  of  the  court,  the 
judge  of  the  adjoining  district  is  to  try  the  cause,  in  the 
manner  provided  for  where  the  judge  is  interested.  Ju- 
rors who  are  acquainted  with  any  material  fact,  must,  in 
all  cases,  be  examined  to  give  evidence  to  their  felloiro. 
In  this  title,  the  law  is  not  materially  altered.  It  is 
rendered  more  definite,  and  the  sanction  of  written  law 
is  given  to  that  which  is  now,  in  some  degree,  foimded  in 
loose  practice. 

The  next  division  of  evidence,  derived  from  extraneous 
sources,  is  in  itself  more  important,  and,  in  this  code,  is 
especially  so,  because  of  the  changes  which  it  proposes  in 
our  present  system.  The  first  head,  that  of  Testimonial 
Evidence,  is  the  one  in  which  these  changes  are  of  most 
consequence,  and,  in  the  opinion  of  the  reporter,  most  re- 
quired. They,  however,  repose  on  very  simple  principles, 
or,  to  speak  more  precisely,  on  a  single  principle,  and  that 
one  drawn  from  the  very  definition  of  evidence. 

The  organization  of  courts,  the  enumeration  of  rights, 
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ihe  means  of  asserting,  with  the  denunciation  of  penalties 
for  infringing  them,  and  the  rules  of  procedure,  are  only 
preparatory  steps  to  the  trial,  which,  in  itself,  is  but  the 
dxamination  of  evidence.  Ultimately,  then,  the  whole 
machinery  of  jurisprudence,  in  all  its  branches,  is  contrived 
For  the  purpose  of  enabling  the  judging  power  to  deter- 
mine on  the  truth  or  falsehood  of  every  litigated  proposi- 
tion. This  to  be  done  by  hearing  and  examining  evidence; 
that  is  to  say,  hearing  and  examining  every  thing  that 
will  contribute  to  bring  the  mind  to  the  determination 
required.  If  we  refuse  to  hear  what  will,  in  any  degree, 
produce  this  effect,  we  must  determine  on  imperfect  evi- 
dence ;  and  in  proportion  to  the  importance  of  the  matter 
thus  refiised  to  be  heard,  must  evidently  be  the  chance  of 
making  an  incorrect  rather  than  a  just  determination. 
But,  as  in  morals,  we  are  forbidden  to  do  evil  that  good 
may  come  of  it,  so,  in  legislation,  we  should  refrain  from 
doing  that  kind  of  good  which  may  produce  more  than  its 
equivalent  in  evil.  The  desirable  end  to  be  attained  by 
the  admission  of  every  species  of  evidence,  may  be  more 
than  counterbalanced,  in  some  instances,  by  the  evil  at- 
tending it ;  sometimes,  in  the  shape  of  inconvenience  and 
expense  inseparable  from  its  procurement;  sometimes, 
from  the  danger  of  error  arising  from  the  deceptive  nature 
of  the  evidence  itself.  The  great  art  is  to  weigh  these  diffi- 
culties, and  in  those  cases  where  they  are  most  likely  to 
preponderate,  but  in  no  others,  to  exclude  the  evidence. 

Before  we  enter  into  an  examination  of  the  provisions 
of  the  code  now  presented,  it  will  be  necessary  to  examine 
those  of  our  present  law.  On  the  subject  of  evidence  we 
have  several  different  bodies  of  law  to  consult ;  one  for 
civil  cases,  a  second  for  a  class  of  offences  created  under  a 
particular  statute,  and  a  third  for  all  other  offences.  For 
the  first,  we  must  consult  the  civil  code ;  for  the 
second,  the  conmion  law  of  England ;  for  the  third,  the 
laws  of  Spain  (a).     On  the  subject  of  exclusion,  that  now 

(a)  See  Introdnetory  Reports,  p.  60,  et.  seq.  and  p.  157,  in  the  note, 
tnd  De  Armas's  case,  10  Martin's  Beports. 
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under  consideration,  all  these  systems  materially  differ, 
and  all  of  them  are  more  or  less  uncertain  in  their  pro- 
visions. By  the  civil  code,  the  exclusions  are,  interest, 
relationship  in  the  ascending  or  descending  line,  con- 
nexion in  marriage,  and  the  very  vague  description  of 
"  those  whom  the  law  deems  infamous."  It  also  forbids 
the  examination  of  a  counsellor  or  attorney  in  order  to 
obtain  a  discovery  of  what  has  been  confided  to  him  by 
his  client ;  but  somewhat  strangely,  considering  that  the 
Catholic  is  the  prevalent  religion  in  the  country,  omits  to 
provide  for  the  inviolability  of  religious  confession.  These 
are  the  only  general  rules,  relating  to  testimonial  evi- 
dence in  civil  cases,  that  are  provided  by  statute.  For 
the  exclusions  in  those  criminal  cases  which  are  punishable 
under  the  statute  of  1805,  we  must  refer  to  the  common 
law  of  England.  To  enumerate  them,  and  note  the  ex- 
ceptions with  accuracy,  would  be  a  difficult,  and  as  far  as 
the  ability  and  research  of  the  reporter  is  concerned,  an 
impracticable  task ;  and  without  any  endeavour  to  avoid 
the  reproach  of  ignorance  or  want  of  diligence  on  the 
subject,  he  may  venture  to  assert,  that  it  has  never  yet 
been  satisfactorily  performed,  as  is  manifest  from  the 
numerous  treatises  on  the  law  of  evidence  which  have 
appeared,  become  obsolete,  and  are  replaced  by  others, 
themselves  to  become  antiquated  and  laid  aside  whenever 
the  changing  system  of  decisions  establishes  new  rules  or 
creates  exceptions  to  those  which  were  in  like  manner  pre- 
viously established.  Fortunately,  nothing  on  this  occasion 
is  required  more  than  a  general  outline,  upon  which  to 
mark  the  changes  that  are  recommended  by  the  system 
now  presented. 

The  circumstances  which  are  generally  understood  to 
cause  exclusion  by  the  common  law  of  England  are,  in- 
terest, connexion  in  marriage,  infamy,  incredulity  as  to  a 
future  state  of  rewards  and  punishments,  the  relation 
of  counsellor  or  attorney  to  one  of  the  parties,  and 
conviction  for  an  infamous  crime.  To  the  laws  of  Spaini 
as  has  been  said,  and,  as  is  thought,  satisfactorily  proved 
in  the   Introductory   Report  to   the    System  of  Penal 
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Law  (a),  we  must  have  recourse,  in  civil  cases,  to  discover 
what  is  meant  by  the  description  in  the  code  of  "  those 
whom  the  law  deems  infamous ;"  and  in  criminal  cases,  to 
direct  us  in  prosecutions  for  all  those  acts  which  may  be 
considered  offences  under  the  unrepealed  Spanish  law,  and 
all  those  which  are  created  offences  by  acts  subsequent  to 
the  year  1805.  The  list  of  exclusions  under  these  last 
mentioned  laws,  is  filled  to  a  most  enormous  length  with 
every  circumstance  that  can  create  the  slightest  suspicion 
of  partiality,  prejudice,  or  a  disposition  to  falsehood.  The 
principle  of  these  laws  seems  to  be,  that  the  weakest  in- 
ducement to  utter  falsehood  is  stronger  than  the  greatest 
inducement  to  tell  the  truth;  that  all  those  who  are 
counted  infamous  ought  never  to  be  beUeved  ;  and  that  a 
usurer,  a  comedian,  a  slanderer,  and  all  the  others,  who, 
by  a  most  extraordinary  classification,  are  involved  in  the 
stigma  of  infamy,  as  well  as  those  convicted  of  crimes, 
ought  on  no  occasion,  not  even  for  saving  the  life  of  the 
innocent,  or  the  more  favourite  object  of  taking  that  of  the 
guilty,  to  be  heard.  The  intimate  friend,  the  frequent 
guest,  the  near  relation,  all  of  whom  were  most  likely  to 
be  acquainted  with  the  circumstances  and  character  of  the 
parties,  or  accused,  as  well  as  the  avowed  enemy,  were, 
or  rather,  as  this  is  now  our  law,  are,  legally,  in  the  cases 
above  mentioned,  excluded. 

Without  troubling  the  general  assembly  with  a  repeti- 
tion of  the  arguments  to  prove  this  assertion,  I  again 
refer  to  that  Introductory  Report,  only  observing  here, 
that  it  is  no  answer  to  say,  that  those  laws  do  not  exist, 
because  the  judges  have  not  yet  thought  proper  to  act 
upon  them.  The  question  is  not,  what  has,  but  what  can 
be  done  :  not  what  good  judges  have  refrained  from  doing, 
from  their  own  sense  of  right,  not  from  the  restriction  of 
law — but  what  bad  men  might  do  in  evil  times,  under  the 
sanction  of  bad  laws ;  or  good  men,  under  the  impression 
that  they  are  bound  to  execute  them. 

Omitting  the  unnecessary  task  of  examining,  in  detail, 
the  list  of  exclusions  under  the  Spanish  law,  and  showing 

(a)  Pages  108,  104,  et  seq.,  and  p.  261,  in  the  note. 
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their  absurdity  and  injustice,  I  proceed  at  once  to  the 
examination  of  those  which  are  acknowledged  and  enforced 
as  part  of  the  law  of  the  state. 

The  first  of  these  disqualifying  circumstances,  declared 
by  the  code  to  prevail  in  civil  cases,  and  making  a  pro- 
minent feature  in  the  common  law  adopted  in  criminal 
cases  by  our  statute,  is  interest,  which  is  construed  to  mean 
an  eventual  gain  or  loss  that  may  be  estimated  in  money, 
by  the  decision  of  a  cause  in  which  the  testimony  is  pro- 
duced. By  the  code  now  oflFered,  interest  shall  no  longer 
disqualify,  but  may  be  proved  in  order  to  lessen,  in  pro- 
portion to  its  magnitude  and  to  the  other  circumstances  of 
the  case,  the  credit  that  may  be  given  to  the  witness.  This 
important  change  demands  a  full  explanation  of  the  reasons 
for  proposing  it.  For  this  purpose  it  will  be  necessary  to 
revert  once  more  to  the  nature  and  effect  of  all  exclusions 
of  testimony.  These  have  been  shown  to  be  injurious  to 
the  great  object  of  judicial  investigation,  the  discovery  of 
the  truth.  Prima  facie,  then,  there  ought  to  be  no  exclu- 
sion ;  but,  as  has  been  observed,  there  may  be  evils  attend- 
ing the  admission  of  certain  evidence  which  may  be  greater 
than  any  good  such  evidence  could  produce  in  elucidating 
the  truth.  To  exclude  any  species  of  evidence,  therefore? 
it  must  be  shown  that  such  attendant  evil  predominates. 
This  evil  can  only  be  inconvenience  and  expense  in  pro- 
curing the  testimony  greater  than  the  advantage  to  be 
derived  from  its  admission;  or  the  probability  that^  if 
admitted,  it  will  tend  rather  to  mislead  than  to  enlighten 
the  judge.  These  probabilities  must  be  weighed  when- 
ever we  come  to  consider  the  propriety,  or  rather  the 
necessity,  for  that  ought  to  be  evident,  of  creating  a  rule 
excluding  testimony  of  any  one  description. 

Now  let  us  apply  these  rules  to  that  which  declares  an 
interested  ^to^  inaAnWble.  This  «-.  only  be  found 
on  the  following  suppositions  :  first,  that  pecuniary  interest 
will  be  suflScient  to  induce  the  witness  to  incur  the  inevit- 
able embarrassment  and  difficulty  of  sustaining  an  untruth 
under  the  searching  trial  of  a  rigorous  cross-examination ; 
attended  by  the  liability,  too,  of  being  detected,  and  of 
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the  consequent  punishment  and  infamy  attending  a  con- 
viction for  perjury,  in  order  to  have  the  chance  of  the  ad- 
vantage he  may  promise  himself  from  a  judgment  to  be 
obtained  by  his  falsehood ;  for  let  it  be  observed,  that,  if, 
on  the  one  hand,  there  is  no  certainty  of  punishment,  con- 
viction, or  infamy,  there  is,  on  the  other,  no  certainty  of 
securing  the  advantage  that  prompts  him  to  encounter  the 
risk.  Secondly,  it  must  be  supposed  that  the  falsehood, 
thus  asserted,  will  be  believed  by  the  judges  of  the  fact. 
If  not  believed,  the  testimony  cannot  mislead ;  and  we 
may  lay  down  as  a  rule  which  admits  of  very  few  excep- 
tions, that  with  the  aids  of  cross-examination,  publicity, 
and  the  right  of  producing  counter  testimony,  the  chances 
are  greatly  in  favour  of  truth  against  deception.  On  this 
head,  too,  we  must  not  forget  that  the  judge  is  on  his  guard 
against  giving  too  implicit  faith  to  the  witness,  because  he 
is  aware  of  the  bias  which  interest  would  naturally  create. 
The  argument  supposes  the  interest  to  be  known,  for,  if 
not  known,  it  cannot  exclude.  Knowing  the  interest,  he 
will  not  only  be  more  inclined,  but  better  enabled,  to  test 
the  truth  of  the  testimony  by  a  rigorous  investigation ; 
and  what  is  of  more  importance,  he  will  be  enabled  to 
judge  from  the  nature  and  amount  of  the  interest,  con- 
trasted with  the  character  of  the  witness,  and  other  cir- 
cumstances, what  effect  it  will  probably  have  on  the 
testimony.  These  considerations  must,  therefore,  tend  to 
show,  that  even  in  the  cases,  and  it  is  not  denied  that  they 
may  exist,  where  interest  may  induce  a  departure  from  the 
truth,  the  fear  of  its  misleading  the  judge  is  greatly  ex- 
aggerated by  those  who  make  it  a  ground  for  utter  exclu- 
sion. The  two  assumptions,  then,  necessary  to  support  the 
argument,  to  wit,  that  interest  will  always,  or  even  gene- 
rally, induce  the  witness  to  encounter  the  diflficulties  and 
dangers  of  asserting  a  falsehood,  and  that  if  it  should  have 
this  operation,  the  falsehood  will  most  probably  be  believed, 
have  both  been  shown  to  be  groundless ;  and  even  on  this 
preliminary  statement,  the  disadvantages  of  shutting  out 
the  testimony  of  an  interested  witness  must  be  apparent  : 
but  many  other  considerations  must  be  brought  into  the 
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account  before  we  strike  the  balance  of  good  or  evil 
attending  its  admission.  A  most  profound  writer  on  this 
subject  (a)  has  argued,  and  with  great  force,  that  so  far 
from  leading  to  deception,  the  testimony  of  an  interested 
witness  will,  in  many  cases,  bring  out  the  truth  by  the  very 
attempts  which  he  makes  to  conceal  it.  No  more  false- 
hood, he  contends,  will  be  uttered  than  the  witness  thinks 
necessary  to  obtain  the  object  he  has  in  view  :  from  these 
partial  disclosures  of  truth,  information  of  importance 
may  be  derived  to  corroborate  or  contradict  other  evi- 
dence ;  not  so  much  will  be  uttered  as  is  necessary,  if  it 
be  highly  improbable,  or  may,  from  other  circumstances, 
create  great  risk  of  detection.  Truth  must  supply  all 
these  intervals,  and  truth,  from  the  lips  of  an  interested 
witness,  is  as  valuable  as  if  it  were  derived  from  a  purer 
source ;  but  if  he  dare  not  tell  the  falsehood,  because  it  is 
too  dangerous  or  too  easy  of  detection,  and  will  not  tell 
the  truth,  because  it  defeats  his  interest,  he  must  have 
recourse  to  silence  or  evasion ;  and  either  of  these  expe- 
dients are  as  sure  indications  of  falsehood,  in  most  in- 
stances, as  a  confession  of  it  would  be.  Tlierefore,  whether 
the  interested  witness  declare  the  truth  or  utter  a  false- 
hood, or  recur  to  evasion  or  silence,  his  evidence  will  more 
probably  lead  to  a  just  than  an  erroneous  decision.  False 
testimony  is  more  difficult  to  frame,  and  is  more  easily 
detected,  than  those  not  conversant  with  judicial  proceed- 
ings might  imagine.  If  the  witness  were  at  liberty,  in 
secret  and  at  his  leisure,  to  frame  his  own  story,  and  state 
only  such  circumstances  as  his  imagination  might  supply 
in  a  detailed  account  of  all  that  he  thought  necessary, 
without  the  fear  of  confrontation,  cross-examination,  and 
publicity,  he  would  have  nothing  but  his  invention  to  task, 
and  might,  from  his  own  stores,  or  the  suggestion  of 
parties,  frame  a  consistent  tale  that  might  impose  on  the 
judge.  But,  fortunately,  this  is  not  the  case ;  he  knows 
that  the  strictest  scrutiny  awaits  every  allegation  that  he 
shall  make  ;  that  his  words,  and  even  his  silence^  will  be 

(a)  fientham,  Rationale  of  Jadicial  Evidence. 
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the  subject  of  the  severest  animadveraion ;  that  his  very 
looks  will  not  escape  the  attention  of  the  practised  cross- 
questioner  ;  and  that,  during  his  examination,  the  gaze  of 
a  hundred  eyes  will  be  upon  him,  and  he  cannot  but  fear 
that  some  one  will  start  forth  from  the  crowd  to  detect  his 
falsehood.  All  this  he  must  anticipate  ;  and  under  these 
apprehensions  it  will  require  more  ready  invention,  more 
self-possession,  and  morexourage  than  falls  to  the  share  of 
ordinary  men  to  persevere  in  a  feigned  statement,  and 
render  it  so  consistent  as  to  give  it  the  semblance  of  truth ; 
so  that,  if  these  well-founded  fears  do  not  deter  him  from 
his  purpose,  they  will  at  least,  for  the  most  part,  render 
him  incapable  of  carrying  it  successfully  into  effect.  The 
part  of  a  false  witness  is  more  difficult  to  act  than  is 
generally  supposed ;  and  though  many  rashly  and  wickedly 
engage  in  it  from  a  false  confidence  in  their  ability,  yet 
very  few  can  sustain  it  to  the  end,  and  through  the  great 
ordeals  of  cross-examination  and  publicity. 

All  this  is  on  the  supposition  that  pecuniary  interest 
will  always  induce  a  witness  to  depart  from  the  truth ;  but 
when  from  the  whole  number  which  compose  this  class, 
we  deduct  those  to  whom  the  interest  is  too  trifling  to  be 
an  object  compared  to  their  fortune  and  situation  in  life — 
those  who,  even  under  the  influence  of  a  strong  interest, 
would  be  restrained  by  the  stronger  motives  of  religion 
or  morality — those  who  would  be  deterred  by  the  fear  of 
shame  or  of  punishment — who,  without  either  of  these 
restraints,  find  their  hearts  to  fail  them  from  the  difficulty 
of  performing  their  tasks ;  when  we  deduct  all  these  from 
the  mass  of  interested  witnesses,  we  shall  have  very  few 
left  willing  to  sustain  the  character  of  perjured  ones ;  and 
of  those  few,  not  many  who  can  do  it  with  any  prospect 
of  success.  But  under  the  general  words  of  the  rule,  all 
these  are  excluded — all  kinds  of  pecuniary  interest  dis- 
qualifies. He  who  is  worth  millions  of  dollars,  cannot  be 
a  witness  if  he  is  to  gain  or  lose  a  single  dollar  of  those 
millions,  by  the  event  of  a  cause ;  the  man  of  the  highest 
sense  of  honour,  or  the  most  venerated  for  his  holy  life, 
is  equally  excluded,  if  the  eventual  gain  or  loss  is  equiva- 
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lent  only  to  the  hundredth  part  of  those  sums  which  lie 
daily  distributes  in   charity;  and  even  in  cases  where 
detection  is  highly  probable,  the  most  timid  is,  by  the 
rule,  supposed  ready  to  encounter  the  risk  of  punishment— 
and  the  most  honourable,  to  take  his  chance  of  infamy, 
for  the  uncertain  hope  of  an  insignificant  gain.     Detection 
is  presumed  to  be  impossible,  and  the  credulity  of  judges 
and  jurors  to  be  so  great,  that  ^  false  tale  must,  if  it  be 
allowed  to  reach  their  ears,  produce   instant  conviction 
that  it  is  true.     They  forget,  who  insist  on  this  rule,  how 
difficult  it  is  even  for  truth  to  produce  its  proper  effect, 
although  attended  with  all  the  advantages  it  naturally 
brings  with  it ;  and  they  argue  as  if  falsehood  alone  could 
charm  the  understanding  and  lay  suspicion  asleep. 

The  question  then  is  this,  whether  on  account  of  the 
danger  of  being  deceived  by  the  few  who  are  willing  to 
assume  the  character  of  perjured  witnesses,  a  danger 
diminished  by  the  many  powerful  means  we  have  of 
detecting  their  falsehood,  it  would  be  wise  to  deprive 
ourselves  of  the  testimony  of  all  those  infinitely  more 
numerous  classes  of  interested  witnesses,  from  whom  we 
may  expect  nothing  but  truth?  For  this  is  the  only 
alternative.  The  law  can  draw  no  line  between  interests 
of  different  amounts,  or  between  interested  witnesses  of 
different  characters — ^it  must  admit  or  exclude  the  whole. 
"Which  shall  it  do  ?  One  consideration,  if  there  were  no 
other,  would  seem  to  resolve  the  question.  Exclusion  is, 
in  many  cases,  a  certain  evil — ^admission  only  a  problem- 
atical one.  Where  the  incompetent  witness,  whether 
from  interest  or  any  other  cause,  is  the  only  witness, 
certain  injustice  results  from  a  refusal  to  hear  him. 
Listen  to  him,  and,  first,  it  is  not  certain  that  his  interest 
or  any  other  cause  will  induce  him  to  depart  from  the 
truth ;  and,  secondly,  if  he  do,  it  is  not  certain  that  you 
will  believe  him.  If  he  is  not  the  only  witness,  the  other 
testimony  will  fiimish  additional  means  of  detecting  any 
false  statement  that  may  have  been  prompted  by  his 
interest. 

I  have  said,  that  the  law  cannot  distinguish  particular 
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cajseSy  but  must  enact  a  general  rule.  This  is  obvious ; 
and  it  is  equally  so,  that  the  judges  of  the  fact  can.  Let 
them  hear  tiie  witness.  From  all  the  circumstances  which 
they  can  collect,  and  which  the  legislator  cannot,  they  can 
tell,  with  tolerable  certainty,  in  which  class  of  interested 
witnesses  he  comes — ^those  who  may  be  believed,  or  those 
who  may  not.  This  they  cannot  do  without  hearing  him; 
and  when  they  have  done  so,  and  have  even  assigned  him 
to  the  latter  class,  they  do  more  than  destroy  the  ill  effect 
of  his  testimony,  because  they  draw  from  it  all  the  infor- 
mation which,  as  we  have  seen,  may  be  derived  even  from 
false  evidence,  and  run  no  risk  of  crediting  that  which 
they  discover  to  be  inconsistent  with  truth.  They  can  do, 
then,  effectually,  that  which  the  legislative  rule  does 
imperfectly— they  can  let  in  the  interested  testimony  which 
is  worthy  of  credit,  and  exclude  that  which  is  not.  Why 
does  this  rule  exclude  all  interested  testimony  ?  Because 
a  part  only  is  unworthy  of  credit.  Would  wise  legislators 
be  guilty  of  this  absurdity,  and  worse  than  absurdity,  in 
many  cases  this  injustice  and  cruelty,  if  it  were  possible 
for  them  to  make  the  necessary  distinction  ?  Certainly 
they  would  not.  Why  not  then  commit  this  task  to  those 
who  can  ?  Why  not  say  to  those  to  whom  they  delegate 
the  decision  of  facts,  "Pecuniary  interest  has,  in  some 
cases,  a  seductive  influence,  injurious  to  the  discovery  of 
truth ;  in  many  others,  it  will  not  be  felt.  We  can  draw 
no  line  of  demarcation  between  the  cases.  We  cannot 
make  the  exclusion  depend  on  the  magnitude  of  the 
interest,  because  that  is  relative.  Fix  the  minimnm  where 
we  may,  there  are  men  on  whom  the  smallest  sirna  would 
have  an  improper  influence ;  and  others  on  whom  the 
largest  would  have  none.  Wherever  we  draw  the  line, 
we  shall  admit  suspicious  evidence  and  exclude  that  which 
is  unexceptionable.  To  be  just,  a  separate  rule  must  be 
made  for  every  witness,  because  upon  no  two  will  the  same 
amount  of  interest  have  the  same  effect.  It  is  your 
privilege  to  determine  what  degree  of  credit  the  witness, 
under  all  the  circumstances,  favourable  or  unfavourable,  in 
which  he  is  presented  to  you,  is  entitled  to,  because  it  is  your 
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duty  to  determine  according  to  your  conviction  of  the 
truth.     In  prescribing  the  duty,  we  will  not  restrain  you 
from  using  the  means  necessary  to  perform  it.     You  who 
see  the  looks  and  observe  the  demeanour  of  the  witness, 
as  well  as  hear  what  he  says ;  you  who  can  inquire  into  his 
circumstances  and  character ;  you  who  can  judge  how  far 
his  testimony  is  corroborated  or  contradicted  by  other 
evidence ;  you  will  be  better  qualified  to  determine  whether 
the  interest  be  so  great  aa  to  render  him  unworthy  of 
belief,  than  we  are,  who  have  none  of  these  means  of  form- 
ing a  correct  judgment."     This  would  be  the  language  of 
reason.     Instead  of  it,  what  is,  in  eflFect,  that  which  is 
addressed  to  them  ?     "  It  is  true  that  you  are  delegated 
to  decide  litigated  questions  of  fact.     The  greatest  confi- 
dence must  necessarily  be  reposed  as  well  in  your  integrity 
as  your  judgment,  in  the  general  performance   of  this 
duty ;  but  there  is  one  point  on  which  we  dare  not  trust 
your  discernment.     We  will  not  permit  you  to  hear  what 
an  interested  witness  will  say.     We  are  sure,  that  under 
all   circumstances  that  may  counteract  the  bias  of  his 
interest,  and  however  small  that  interest  may  be,  we  are 
sure  that  it  will  induce  him  to  utter  a  falsehood;  and 
we  are  sure  that,  in  spite  of  all  the  means  we  give 
you  to  detect  it,  we  are  sure,  that  however  improbable 
it  may  be,  you  will  believe  it.      Therefore,  whenever  a 
witness  is  presented  to  you,  ask  him  first,  whether  he  will 
gain  or  lose  a  cent  by  the  decision  of  the  cause ;  if  he 
answer  truly,  that  he  will — ^be  sure  that  he  will  answer 
falsely  on  every  other  point  on  which  you  may  examine 
him.     It  is  useless  to  inquire,  what  proportion  the  interest 
bears  to  his  income ;  it  is  useless  to  ask,  what  is  his  character 
for  veracity  or  religion.  The  highest  standing  in  society,  the 
best  reputation,  the  largest  fortune,  are  nothing  compared 
to  this  all-prevailing  interest  of  a  dollar,  or  a  cent.     Do 
not  give  yourselves  the  trouble  to  inquire,  whether  the 
circumstances  do  not  show  a  case  in  which  falsehood  would 
meet  with  certain  detection.    The  fear  of  punishment — the 
fear  of  shame — the  restraints  of  religion — ^all  give  way  be- 
fore this  irresistible  interest  of  a  dollar,  or  a  cent.  No  mat- 
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ter  if  the  fortune,  the  reputation,  or  the  life  of  a  citizen  de- 
pend on  the  question ;  it  is  better  they  should  all  be  lost,  than 
that  you  should  listen  to  an  interested  witness.  You  may 
hear  theswom  enemy  of  the  party.  Youmayhear  his  brother 
or  his  most  intimate  friend.  We  can  trust  you  with  the 
difficult  task  of  determining  what  effect  all  the  passions  of 
the  mind  can  have  in  giving  a  colour  of  truth  or  falsehood 
to  testimony.  But  interest,  all-powerful  interest,  has  no 
shades  of  difference — ^a  cent  will  influence  the  richest 
banker  in  the  same  degree  that  a  dollar  will  a  beggar. 
Wherever  this  appears,  you  must  exclude  it — ^without  pity 
for  the  rum  it  occasions— without  remorse  for  the  death 
it  inflicts !"  This  is  the  true  meaning  of  the  short  precept 
of  the  English  law,  and  the  equivalent  provision  of  our  civil 
code.  There  is  not  a  word  of  exaggeration  in  the  comment 
I  have  given ;  and  after  considering  the  subject  in  all  its 
bearings,  who  can  hesitate  on  the  question,  whether  in- 
terest ought  not  rather  to  be  considered  an  objection  to 
the  credit  than  to  the  competency  of  a  witness  ?  In  the 
first  case,  you  can  appreciate  the  bias  at  nearly  its  true 
value,  according  to  the  circumstances  on  which  it  has  to 
operate  ;  in  the  last,  the  strongest  and  the  weakest  motives 
are  considered  as  having  equal  force. 

The  truth  of  this  reasoning  is  evident  from  the  efforte 
which,  of  late  years,  the  courts  have  been  making  to  get 
rid  of  the  shackles  with  which  they  have  been  bound  by 
their  own  decisions ;  unable  or  unwiUing  to  declare  the 
rule  unwise  and  unjust,  they  have  relaxed  it  in  some  cases, 
but  retained  it  in  others,  which,  for  the  same  reason, 
ought  to  have  formed  an  exception,  and  by  hearing  in- 
terested witnesses  in  some  cases,  and  rejecting  them  in 
others,  they  have  not  only  abandoned  the  propriety  of  the 
rule,  but  have  established  no  uniform  principle  on  which 
another  can  be  founded.  Exceptions,  the  maxim  asserts, 
prove  the  rule.  They  may  prove  the  existence  of  a  rule, 
but  never  that  it  is  a  proper  one,  unless  there  is  some 
reason  applying  to  the  case  excepted,  which  does  not  apply 
to  the  rule.  Where  the  reason  for  taking  a  case  out  of 
the  operation  of  a  general  rule  is  a  good  one,  and  applies 
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with  equal  force  to  all  that  are  left  within  it,  there  can  be 
no  better  proof  that  the  rule  itself  is  bad.     Let  us  ex- 
amine the  exceptions  in  this  view;  premising,  however, 
that  in  civil  cases  there  can,  in  our  state,  legally  be  no 
exception.     The  legislative  will  is  clearly  and  imperatively 
expressed  :  those  who  are  interested — ^no  matter  in  what 
degree,  no  matter  whom  the  witnesses  may  be — are  all 
excluded.     No  enlarging  on  restrictory  construction  can 
here  apply.     It  cannot,  under  any  pretence,  be  said  that 
the  spirit  of  the  law  does  not  apply  to  any  of  the  cases 
excepted  *;  while  it  is  acknowledged  that  they  are  all  em- 
braced by  its  words  :  for  the  spirit  of  the  law,  as  well  as 
its  words,  excludes  all  interests.     Yet  our  courts  in  dvil 
cases,  without  any  legislative  authority,  admit  all  the  ex- 
ceptions contained  in  the  English  law.     They  admit  them 
legally,  in  all  criminal  cases,  under  the  act  of  1805  ;  and 
they  admit  them  again,  without  authority,  in  the  other 
ojBFences   created   by  legislative  statutes.     Allowing  the 
exceptions    thus    generally,   with    and  without   express 
authority,  the  propriety,  or  a  supposed  necessity,  must 
have  strongly  pressed  upon  them;  and  therefore,   the 
opinion  of  the  courts  has  been  clearly  expressed  against 
the  rule,  and  in  favour  of  the  exception. 

The  first  of  those  exceptions  is  the  case  of  a  factor  in 
trade,  or  any  other  agent,  who  makes  a  sale  or  a  contract 
for  another,  on  the  amount  of  which  he  is  to  receive  a 
commission.  If  the  sale  itself,  or  the  amount  of  the  sale, 
be  disputed,  and  a  suit  be  brought  to  recover  the  amount, 
the  factor  or  agent  is  a  good  witness.  Yet  he  is  evidently 
and  largely  interested  :  if  the  sale  be  established,  he  re- 
ceives five  per  cQnt.  or  one-twentieth  part  of  all  that  is 
recovered ;  if  the  sale  be  disaffirmed,  he  receives  nothing. 
Indeed,  the  interest  in  those  cases  has  never  been  disputed, 
but  he  is  admitted  on  the  ground  of  an  alleged  necessity. 
It  is  proper  to  examine  here  in  what  sense  this  word  is 
used.  It  is  employed  by,  I  believe,  all  the  judges  who 
have  sanctioned  the  doctrine,  and  can  mean  nothing  more 
than  that  if  the  witness  were  not  heard,  there  would  be  a 
risk  that  some  part  of  the  truth  would  not  appear ;  fo»it 
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most  be  observed,  that  no  inquiry  is  made  previous  to  the 
examination  of  the  factor,  whether  the  sale  could  not  be 
established  by  other  evidence.      There  may  have  been 
twenty  witnesses  present  when  it  was  made,  yet  the  factor 
is  examined :  not  surely  for  want  of   other  testimony. 
Why  then  ?     The  only  answer  that  can  be  given  must  be, 
because  he  is  considered  as  a  good  witness;  because, 
although  largely  interested,  the  probability  was  in  favour 
of  his  adherence  to  the  truth ;  or  that,  if  he  swerved  from 
it,  his  falsehood  would  be  detected.     The  necessity  in  this 
case,  then,  differs  in  nothing  from  that  which  takes  place 
in  every  litigated  question,  that  is  the  moral  necessity  of 
giving  to  those  who  are  to  determine  the  truth  all  the 
means  necessary  to  ascertain  it ;  and  if  it  exists  in  all  others 
where  an  interested  witness  is  produced,  then  the  deduc- 
tion is  irresistible,  that  in  all  other  cases  the  interested 
witness  ought  to  be  examined,  and  that  the  exception 
should  take  the  place  of  the  rule.     That  the  factor  is  ad- 
Diitted  as  a  witness,  not  from  the  defect  of  other  testi- 
mony, is  evident  from  the  reason  that  has  been  given, 
that  no  previous  inquiry  is  ever  made  on  that  subject; 
consequently,  he  is  admitted,  not  because  there  is  no  other 
proof— but,  let  us  suppose  no  other  evidence  to  be  in  ex- 
jstence,  he  is  then,   according  to  the  language   of  the 
exception,  admitted  from  necessity :  then  it  follows,  that  it 
s  better  for  the  ends  of  justice  to  take  interested  testi- 
nony  than  no  testimony.     But  if  it  be  calculated  to  mis- 
ead,  why  should  it  be  heard  in  this  case  and  refiised  in  all 
)thers?     But  experience  has  shown,   that  there  is  no 
ianger :  the  evident  utility  of  the  exception,  which  has 
nduced  learned  and  prudent  judges  to  go  beyond  the 
>ounds  prescribed  by  their  constitutional  functions  in 
)rder  to  establish  it,  show,  that  there  is  no  danger — show, 
hat  it  is  usefril  and   necessary  in  this  case;  and  the 
easoning,  from  the  closest  analogy,  must  convince  us  that 
t  is  so  in  all  others. 

In  every  case,  either  the  interested  witness  is  the  only 
►ne  to  establish  the  fact,  or  he  is  not.  If  he  be  the  only 
ntness,  then  he  may  be  admitted,  according  to  the  reason 

2£ 
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on  wliich  the  exception  is  said  to  be  founded,  from  the 
necessity  in  all  cases  whatever,  as  well  as  in  that  of  the 
agent.  If  he  is  not  the  only  witness,  then,  neither  in  the 
case  of  the  rule  nor  of  the  exception,  will  there  be  any 
danger  in  admitting  him ;  for  the  other  evidence  will  give 
the  means  of  detecting  his  mis-statements ;  or  the  knowledge 
of  its  existence  will  deter  him  from  making  them.  Nor 
will  the  alleged  necessity  exist.  Thus,  every  reason  that 
can  be  advanced  in  favour  of  admitting  the  exception,  ap- 
plies with  equal  force  to  the  abolition  of  the  rule. 

The  second  exception  to  the  rule,  and  under  the  same 
plea  of  necessity,  is  that  of  a  servant,  who,  in  the  tvay  of 
trade,  is  employed  to  deliver  goods  to  a  purchaser ;  or  a 
clerk,  who  is  employed  to  pay  money  to  a  creditor.     Such 
servant,  in  a  suit  against  the  purchaser,  is  a  good  witneas 
to  prove  the  delivery,  and  the  clerk  to  prove  the  receipt  of 
the  money ;  that  is  to  say,  to  prove  that  they  did  not  them- 
selves embezzle  the  property  (a).     All  the  reasoning  em- 
ployed in  the  preceding  case  applies  with  equal,  if  not 
greater,  force  to  this ;  for  here  he  is  prompted  to  charge  the 
defendant,  not  only  to  save  himself  from  loss,  but  to  preserve 
his  reputation.     Yet,  in  other  cases  in  which  the  necessity 
would  seem  equally  to  exist,  the  rule  is  enforced,  and  the 
witness  is  excluded.     A  master  of  a  vessel  is  not  a  com- 
petent witness  to  prove  that  there  was  no  deviation  in  an 
action  on  a  policy  (6).    The  driver  of  a  coach  is  not  a  good 
witness  in  an  action  against  the  owner  for  injury  done  by 
negligently  driving.     Yet,  in  these  cases,  no  one  so  well 
as  the  captain  or  the  driver  could  know  whether  there  was 
deviation  or  negligence.     It  is  said,  indeed,  in  defence  of 
this  distinction,  "  that,  although  the  agent  is  a  competent 
witness  to  prove  that  he  acted  according  to  the  direction 
of  the  principal   on  the  ground   of  the  necessity,  and 
because  the  principal  can  never  maintain  an  action  against 
his  agent  for  acting  according  to  his  directions,  yet,  if  the 
cause  depend  upon  the  question  whether  the  agent  has 
been  guilty  of  some  tortuous  act  or  negligence  in  the 

(a)  2  Espin.  509.     »  Espin.  48.  (b)  Storkio  E?.  1780. 
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course  of  executing  the  orders  of  the  principal,  and  in 
respect  of  which  he  would  be  liable  even  to  the  principal 
if  he  failed  in  the  action,  the  agent  is  not  competent 
without  a  release."  I  give  the  words  of  the  most 
approved  treatise  on  evidence  here  to  show  what  stuff  the 
reasons^  on  which  these  distinctions  are  foimded,  is  made  of. 
The  agent  is  a  good  witness  for  the  principal  to  prove 
the  payment  of  money  or  the  delivery  of  goods  which  he 
himself  may  have  embezzled.  Yet  he  is  not  a  good  wit- 
ness for  the  owner  of  the  carriage  to  show  there  was  no 
negligence.  In  both  cases,  by  procuring  a  verdict  for  the 
owner,  he  exonerates  himself  from  any  action.  In  both 
cases,  he  is  perhaps  the  only  witness  of  the  transaction, 
and  the  best  witness  in  the  case  of  the  negligence.  One, 
too,  who  lays  a  wager  on  the  event  of  the  suit,  is  a  good 
witness  (a).  Why  ?  Because  he  does  not  come  within 
the  rule  ?  Surely  not.  His  interest  is  apparent.  Why 
then  ?  Another  exception  is  made  for  his  case,  and 
another  reason  to  support  it.  The  party  to  the  suit  has  a 
right  to  the  evidence  :  and  the  witness  shall  not,  by  his 
act,  deprive  him  of  it.  Now  what  right  has  the  party  in 
this  case  that  every  other  party  has  not  ?  Has  not  every 
party  to  every  suit  a  right  to  the  production  of  the  truth  ? 
But  the  witness,  in  this  case,  produces  the  interest  and 
apparent  disability  by  his  own  act  I  So  much  stronger  the 
reason  for  excluding  him.  A  man  must  have  a  strong 
hostile  feeling  to  a  prisoner  who  lays  a  wager,  not  only 
that  he  will  be  convicted,  but  that  he  (the  witness)  will 
convict  him  (6).  Here  are  interest,  animosity,  and  per- 
haps the  worst  passions,  all  combined  ;  yet  he  is  a  good 
witness,  because,  say  other  authorities,  the  interest  accrued 
after  the  case  (c)  had  arisen  in  which  he  is  called  as  a  wit- 
ness. But  if  bare  interest  disqualifies,  then  surely  it  is  of 
no  consequence  how  or  when  the  interest  accrued.  The 
argument  for  the  general  rule  is,  that  the  judge  of  the 
fact  will  be  more  probably  misled  than  enhghtened  by 

(a)  Skinner's  Bep.  686.  (b)  1  Strange,  662.      •. .? 

(c)  In  the  strong  case  of  a  witness  to  a  will»  a  good  and  disinterested 
witness  at  the  time  of  making  the  will,  who  becomes  itUsreated  afterwards^ 
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hearing  an  interested  witness.  If  this  were  true,  he  ought 
not  to  hear  any  interested  witness,  still  less  one  who  to  his 
interest  joins  a  strong  persuasion  or  prejudice  on  the  side 
which  he  is  called  to  support.  But  it  is  not  true,  and  this  ex- 
ception proves  it  I  The  truth  is,  that  the  disqualification 
from  interest  was  found  to  be  so  inconsistent  with  principle, 
that  inroads  have  constantly  been  making  upon  it  by  excep- 
tions, and  I  refer  to  the  numerous  treatises  on  evidence,  for 
others,  none  of  them  supported  by  reasons  that  would  not 
justify  the  total  abolition  of  the  rule  itself. 

Another  evil  attending  it,  independent  of  the  injury  by 
the  exclusion  of  evidence,  is  the  uncertainty  it  has  intro- 
duced in  the  law.     Cases,  either  entirely  contradictory  to 
each  other,  or  supported  by  the  most  flimsy  distinctions, 
give  to  acute  lawyers  the  means  of  defeating  justice ;  and 
to  astute  judges  that  of  making  the  balance  turn  to  the 
one  side  or  the  other,  as  their  passions  or  prejudices  may 
prompt,  without,  in  either  case,  being  liable  to  the  reproadi 
of  acting  without  authority.     Abolish  the  rule  in  all  cases^ 
and  no  such  possibihty  can  exist.     The  evidence  will  go  to 
the  jury,  when  they  are  the  judges  of  the  fact ;  to  the 
court,  when  they  are  not ;  in  both  cases,  there  will  be  the 
check  of  pubhc  opinion,  which  is  either  totally  lost  or 
greatly  weakened  when  the  testimony  is  suppressed.     The 
reasons  for  believing  or  discrediting  the  witness  will  have 
their  full  weight,  because  they  will  be  drawn  from  the 
circumstances  in  each  case.     The  advantages  will  not  be 
lost  which  arise  from  the  involuntary  or  necessary  admis- 
sions of  truth,  which  come  from  an  interested  witness, 
even  in  the  cases  in  which  he  is  desirous  to  deceive — ^from 
his  manner — from  his  hesitation — even  from  his  silence. 
The  law  will  be  rendered  simple  on  a  subject  which  gives 
rise  now  to  numerous  discussions,  and  produces  great  per- 

oannot  be  a  witness  to  prove  the  w31,  and  the  last  intentions  of  the 
testator,  although  aeeompanied  by  all  the  forms  of  law,  beeome  frostrated  I 
2  Hayward's  Bep.  147.  It  is  not,  then,  the  time  at  whioh  the  interest 
acomes  justifies  the  exception.  We  have  seen  that  the  other  eireom* 
stance,  its  being  the  act  of  the  party,  would  rather  add  to,  than 
the  reason  for  excluding  him. 
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plexity.  The  judge  will  no  longer  have  it  in  his  power  to 
admit  or  exclude,  almost  at  his  discretion,  every  witness 
who  is  at  all  interested* 

This  result,  so  important  in  itself,  so  easy  of  execution, 
and  so  general  in  its  operation,  is  now  partially  obtained, 
by  a  mode  which  places  the  interest  of  the  parties  fre- 
quently in  the  hands  of  the  witness,  by  making  it  optional 
with  him  to  give  up  or  retain  his  interest,  or  with  the 
party  to  exclude  him  when  he  is  supposed  to  be  imfavour- 
able  by  refusing  to  exonerate  him  from  a  liability.  This 
operation  for  instantaneously  transforming  a  bad  into  a 
good  witness,  for  rendering  a  statement  credible,  which,  if 
uttered  before  it  was  performed,  would  be  unworthy  of 
being  even  listened  to  :  this  operation  is  called  a  release ; 
and,  according  to  the  circumstances  of  the  case,  it  must  be 
performed  either  by  the  witness  or  by  the  party.  Where 
the  interest  consists  in  an  emolument  to  be  gained  by  the 
"witness  by  the  event  of  the  cause,  it  is  plain  that  his  own 
act  is  required  to  renounce  their  advantage.  If  he  has  a 
strong  desire  that  the  party  should  prevail,  and  his  testi- 
mony is  material,  he  signs  the  release,  his  evidence  is 
taken,  and  the  cause  is  gained.  If  his  wishes,  contrary 
perhaps  to  an  inconsiderable  interest,  or  a  secret  interest 
stronger  than  the  apparent  one,  should  be  different,  he 
refuses  the  release,  and  the  party,  whom  he  might  have 
saved,  loses  his  fortune,  his  reputation,  or  his  life.  The 
witness,  then,  is  the  arbiter  of  his  fate  ;  not  by  perjury,  or 
other  illegal  means,  but  by  the  exercise  of  a  legal  right, 
for  which  he  can  incur  neither  punishment  nor  reproach. 
Again,  the  interest  may  arise  from  a  liabUty  to  some 
demand  which  may  be  the  consequence  of  a  certain  de- 
cision of  the  cause.  In  this  case  it  is  evident  that  the 
release  must  come  from  the  party  to  whom  the  witness 
must  pay  or  account.  If  he  give  the  release,  the  witness 
is  heard ;  if  he  refuse,  the  testimony  is  rejected.  Here 
again  he  becomes  the  arbiter.  But  the  whole  of  this  is 
downright  mummery,  unworthy  of  a  place  in  the  juris- 
prudence of  an  intelligent  people.  So  far  from  adding 
any  thing  to  the  credit  of  the  witness,  a  release  ought  nine 
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times  in  ten  to  detract  from  it ;  because  it  must  always 
arise  from  a  stipulation  expressed  or  understood,  that  the 
witness  will  state  to  the  jury  what  he  has  before  stated  to 
the  party;  and  all  these  contrivances  to  escape  from  the 
operation  of  the  exclusionary  rule,  must  demonstrate  that 
it  is  unwise  and  unjust. 

Analosrous  to  the  extraction  of  truth  from  interested 
witnesses,  is  that  of  learning  it  from  the  statements  of  the 
parties  themselves.  To  a  certain  extent  this  is  permitted  by 
our  present  law.     In  the  code  now  offered  it  is  extended, 
and  alterations  are  proposed  in  the  manner  of  obtaining  it 
If,  on  the  one  hand,  the  parties  are  those  most  strongly 
tempted  to  alter  or  conceal  the  truth  ;  on  the  other,  they 
are  those  whose  knowledge  of  the  case  best  enables  them 
to  declare  it.     These   conflicting  considerations  have,  in 
the  jurisprudence  of  most  nations,  produced  the  effects  that 
might  have  been  expected  from  the  same  source  which 
excluded  the  testimony  of  interested  witnesses.    A  general 
rule,  with   exceptions   founded  on  reasons  more  or  less 
applicable  to  the  rule  itself,  produced  a  continual  struggle 
between  a  conviction  that  the  rule  was  unjust  and  the 
want  of  courage  to  avow  it,  and  to  break  through  the 
tranmiels  it  imposed.     In  England  a  party  may,  by  an 
expensive  proceeding,  in  another  court,  obtain  answers,  on 
oath,  to  such  questions  as  he  may  propose  to  the  adverse 
party.     In  France  the  same  power  is  given  to  the  party, 
without  the  necessity  of  resorting  to  another  court ;  and  it 
is   there   extended  to  the  judge   by  what  is  called  the 
decisory  oath,  when  the  evidence  is,  by  an  artificial  scale 
they  have  established  for  graduating  it,  equally  balanced. 
Here  it  is  given  to  the  party  only,  but  in  the  same  court 
In  all  these  cases  there  are  defects,  both  of  form  and  sub- 
stance.    Of  form,  in  that  they  all  require  the  questions  to 
be  propounded  in  writing,  and  answered,  with,  I  beUeve, 
the  exception  of  the  decisory  oath,  in  the  same  manner, 
without  cross-examination,  and  not  in  the  presence  of  any 
one  but  the  magistrate  who  attests  the  deposition.     This 
is  a  radical  defect.     Of  substance,   in  that  the  right  of 
interrogation  is  confined  to  the  opposite  party,  to  the  total 
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Bxclusion,  in  our  system  and  that  of  England,  and  the 
partial  exclusion  in  the  French  practice,  of  the  judges  of 
the  feet.  We  allow  the  plaintiff  and  defendant  in  civil 
zaaes  mutually  to  interrogate  each  other  by  the  exhibition 
of  written  questions;  if  these  are  not  categorically 
answered,  the  facts,  it  is  declared,  shall  be  taken  to  be 
confessed.  This  supposes  that  a  fact  must  always  be  stated 
in  the  interrogatory,  and  the  afl&rmance  of  that  fact  is  to 
be  the  consequence  of  an  evasive  answer,  or  of  silence 
with  respect  to  it.  This  is  highly  inconvenient  to  both 
parties  (a) ;  but  what  is  more  so,  is  that  the  answer  is 
final — ^no  explanation  can  be  required  of  what  is  equivocal 
— ^no  cross  interrogatories  to  test  the  truth  of  what  is  said, 
or  procure  the  disclosure  of  what  is  omitted  :  yet  the  law 
permits  the  respondent  to  go  beyond  a  mere  categorical 
affirmation  or  negative  answer;  he  may  state  circum- 
stances closely  connected  with  the  subject  of  the  inter- 
rogatory ;  and  yet  on  this  matter,  be  it  ever  so  material 
or  unexpected,  the  party  has  no  right  to  question ;  with 
the  prior  interrogatory  and  the  answer  to  it,  the  whole 
process  stops.  In  considering  this  head  of  evidence,  it 
appeared  to  me,  chat  if  it  were  proper  to  get  that  of  the 
party,  it  should  be  got  effectually,  and  when  we  were 
applying  to  a  source  of  evidence  which  is  manifestly  the 
most  suspicious,  that  all  the  means  should  be  applied  to 
render  it  full,  correct,  and  faithful,  which  were  used  in 
other  cases.  I  could  see  no  reason  why  any  of  the  pre- 
cautions, necessary  in  cases  where  the  witness  is  supposed 
to  be  impartial,  should  be  omitted.     If  we  hear  the  party 

(a)  Snppose  an  action  on  a  promise,  and  the  plaintiff,  wishing  to 
establish,  by  the  oath  of  the  defendant,  that  when  charged  with  having 
made  the  promise  the  defendant  did  not  deny  it,  pnt  this  interrogatory. 
Did  yon,  on  such  an  occasion,  deny  that  yon  made  the  promise  7  and  the 
defendant  evades  the  question  or  refuses  to  answer  it,  what  is  the  conse- 
quence ?  The  fact,  in  the  interrogatory,  is  taken  to  be  confessed,  fint 
as  far  as  there  is  any  fact  stated,  it  is  that  the  defendant  did  deny  the 
debt.  It  follows,  then,  that  the  refusal  to  answer,  so  far  from  operating 
as  a  confession  of  what  the  plaintiff  wishes  to  prove,  has  a  directly  con- 
trary effect,  for  it  establishes  the  fact  that  he  did  deny  the  debt,  a  hei 
which,  perhaps,  he  would  not  directly  have  stated  on  oath. 
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at  all,  let  us  extract  from  him  the  whole  truth,  parts  of 
which  his  interest  may  induce  him  to  conceal ;  let  us,  by 
cross-examination,  detect  all  the  falsities  that  same  interest 
may  induce  him  to  frame  ;  let  us,  by  the  pubUcity  of  the 
examination  in  the  presence  of  the  parties  and  the  judge, 
and  of  that  faithful  guardian  of  private  rights,  the  keen 
gaze  of  the  public,  deter  him  from  the  difficult  task  of 
swerving  from  the  truth. 

Permit  the  party  to  ponder  over  a  written  interrogatory, 
which  he  is  to  answer  in  the  same  mode ;  let  him  call  in 
the  assistance  of  a  learned  adviser  to  frame  his  deposition 
in  such  a  way  as  to  avoid  the  danger  of  perjury  on  the  one 
hand,  or  avowals  injurious  to  his  interest  on  the  other ;  let 
him  attest  to  this  in  the  presence  of  a  magistrate,  who  is 
not  to  judge  the  suit,  who  does  not  read  the  deposition,  and 
who  hurries  over  the  formal  words  which  convert  the  mere 
statement  into  judicial  evidence ;  manage  affairs  in  this 
manner,  and  the  result  will  always  be  that  which  it  is 
found  under  our  practice,  that  in  most  cases,  the  one  party 
will  not  dare  to  probe  the  conscience  of  the  other ;  more 
especially  when,  as  it  were  for  the  express  purpose  of  tempt- 
ing him  to  falsehood,  he  is  told,  whatever  you  say  shall  be 
taken  for  truth,  no  matter  how  improbable  it  is,  if  two 
witnesses  cannot  be  found  to  contradict,  or  one  witness 
corroborated  by  strong  circumstantial  evidence,  or  by 
written  proof.  Surely  this  is  a  strange  inconsistency  in  our 
law.  The  testimony  of  a  disinterested  and  impartial 
witness  is  left  to  have  what  credit  the  judges  of  the  fact 
may,  from  his  character  or  other  circumstances,  be  inclined 
to  give  him;  but  the  oath  of  the  most  suspicious  wit- 
ness, the  party  himself,  the  one  most  interested  to  sup- 
press the  truth,  is  directed  by  law  to  be  conclusive,  unless 
contradicted  by  two  witnesses,  or  one  witness  with  strong 
circumstances,  or  written  proof.  And  it  seems  scarcely  a 
fair  answer  to  say,  the  party  who  called  for  his  opponent's 
oath  knew  the  consequence  of  his  making  an  unfavourable 
answer,  and  was  at  liberty  either  to  ask  for  it  or  not.  The 
question  is  not,  whether  he  knew  the  consequence  or  did 
not  know  it ;  but,  whether  the  condition  is  just,  and  such 
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as  ought  to  be  imposed.  The  party  calling  for  the  answer 
shows,  by  that  act,  his  own  belief  in  the  fact  which  he 
states,  and  his  confidence  that  the  other  party  will 
acknowledge  it.  If  disappointed  in  this,  what  good  reason 
can  be  given  why  he  should  be  precluded  from  arguing, 
that  other  circumstances  in  the  case,  that  the  improbability 
of  the  testimony,  or  its  inconsistency,  should  induce  the 
jury  to  give  it  no  credit  ?  Why  should  the  jury,  who 
perhaps  do  not  beUeve  a  word  the  party  has  declared,  be 
forced  to  consider  it  as  truth  ?  The  conviction  that  no 
good  answer  can  be  given  to  the  queries,  has  induced  the 
reporter  to  propose  a  repeal  of  the  restriction,  leaving  the 
judge  of  the  fact  free  in  this,  as  in  other  instances,  to  decide 
according  to  his  belief  of  the  fact. 

The  reasoning  which  has  been  given  for  the  admission 
of  interested  witnesses  applies,  in  a  great  measure,  to  that 
of  the  parties  themselves.  But  I  have  stopped  short,  in 
the  code  which  is  submitted — and  perhaps  I  have  done 
wrong  in  hesitating — I  have  stopped  short  of  making  the 
party  a  witness  for  himself,  except  in  the  case  when  a 
piece  of  scriptory  evidence,  unsigned  by  th^  party,  is  pro- 
duced as  presumptive  evidence  against  him.  In  this  case, 
the  code  gives  him  the  privilege  of  stating  the  circum- 
stance under  which  it  was  written,  and  his  intent  in  writing 
it.  With  this  exception,  he  may  only  be  examined  by  the 
opposite  party,  by  the  judge,  or  by  any  one  of  the  jurors ; 
the  examination  must  be  under  oath,  in  open  court,  and 
subject  to  cross-examination  by  the  opposite  party. 

The  innovation,  made  by  the  code,  in  extending  the 
right  of  examining  a  party  to  the  judges  of  the  fact,  as 
well  as  to  the  opposite  party,  is  founded  on  this  reason : — 
The  suitor  may  decline  examining  his  opposite  party  from 
one  of  two  very  diflTerent  motives  ;  because  he  has  no  con- 
fidence in  his  integrity,  or  because  he  is  conscious  of  the 
want  of  that  quality  in  himself,  and  fears  that  the  plain 
tale  of  his  adversary  may  carry  conviction  with  it.  The 
change  proposed  puts  it  in  the  power  of  the  judge  of  the 
£act,  to  do  that  which  the  party  fears  to  do,  in  the  last 
instance,  from  a  bad  motive ;  while,  in  the  cases  where  the 
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reasonable  suspicions  of  the  one  party  prevent  his  having 
recourse  to  the  conscience  of  the  other,  the  extension  of 
the  great  correctives  of  oral  interrogation,  with  its  con- 
comitants, cross-examination  and  pubUcity,  lessen,  almost  to 
zero,  the  chance  of  false  statements  leaving  any  impression. 

Why  the  party  is  not  allowed  to  be  examined  whenever 
he  himself  chooses,  is  not  quite  so  obviously  in  conformiiy 
with  the  principles  of  the  code,  which,  as  has  been  seen,  is 
to  allow  no  exclusion  of  any  thing  that  is  calculated  to 
throw  light  on  the  subject ;  and  it  has  been  observed,  with 
much  show  of  reason,  the  expositions  of  the  parties  are 
what  the  judge  principally  requires.      It  is  to  this  source 
of  evidence  that  men,  in  the  common  affairs  of  life,  most 
resort  when  they  are  called  on  to  decide  on  any  particular 
fact.     They  hear  the  charge,  the  answer,  the  reply,  the 
allegations  of  both  parties,  with  all  their  circumstances; 
then  where  there  is  doubt,  they  look  for  other  proof,  com- 
pare the  whole,  and  then  decide.      Why  will  you  deprive 
the  party  of  the  right  he  ought  to  have,  of  being  heard, 
of  clearing  up  doubts,  and  rectifying  errors,  which  may 
have  been  produced  by  the  inattention  or  design  of  wit- 
nesses, or  the  ambiguity  of  other  evidence  ?  This  objection 
would  have  great  force  but  for  two  circumstances,  and 
perhaps  has  some  in  despite  of  them.     For  the  first,  we 
must  recur  to  another  provision  in  the  code,  which  requires 
that  all  petitions  and  answers,  in  civil  cases,   must  be 
attested  on  oath.     The  second  is,  that,  in  most  cases,  it 
may  be  said  in  all,  where  the  evidence  leaves  any  doubt^ 
the  power  given  to  the  judge  and  to  the  other  party,  to 
interrogate,  will  answer  the  end  proposed. 

The  article  requiring  all  petitions  and  answers  to  be  ex- 
hibited under  oath,  was  introduced  after  much  reflection, 
and  I  ought  candidly  to  state,  in  opposition  to  the  advice 
of  some  professional  friends,  for  whose  opinions  I  have  the 
highest  respect.  They  argued  against  this,  as  well  as 
against  giving  the  right  of  interrogation  to  the  judges  of 
fact,  on  the  ground,  that  multiplying  oaths  made  them  too 
common,  thereby  lessening  their  sanctity  and  force ;  and 
that  an  affidavit  to  the  truth  of  a  petition  would  sooc 
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become  as  proverbially  insignificant  as  a  custom-house 
oath. 

1.  To  this  it  was  answered,  that  oaths  came  to  be  lightly- 
considered  not  so  much  by  the  frequency  of  the  occasion 
on  which  they  were  exacted,  as  from  other  causes ;  that 
among  these  causes  was  the  above,  which  this  very  provi- 
sion was  intended  to  correct ;  that  of  allowing  any  allega- 
tions in  a  judicial  proceeding,  made  by  a  party,  to  be  con- 
sidered as  a  matter  of  form,  which  might  be  false,  and  yet 
attach  no  blame  to  the  person  who  swore  they  were  true ; 
that  where  pleadings  were  verbose,  technical,  and  founded 
on  fictitious  forms,  the  objection  would  have  great  weight, 
because  then  the  party  would  generally  ill  understand  the 
tenor  of  the  instrument  to  which  he  attested — the  most 
scrupulous  party  could  find  it  difficult,  in  the  mass  of  an 
English  bill  in  chancery,  to  distinguish  between  the 
material  facts  and  the  formal  allegations  it  contains;  and 
the  ready  excuse,  "  I  was  told  it  was  a  mere  matter  of 
form,"  is  always  at  hand  to  satisfy  those  of  an  easier 
conscience.  But  in  a  system  which  discards  all  fictions, 
where  there  is  no  form  inconsistent  with  truth,  which 
requires  facts  to  be  set  forth  in  plain  language,  as  there  is 
no  difficulty  in  distinguishing  the  truth,  neither  is  there 
any  excuse  for  falsehood ;  and  no  more  evil  need  be  ap- 
prehended, because  every  suitor  is  obliged  to  attest  to  his 
proceedings,  than  there  is  from  administering  an  oath 
to  every  witness.  Another  reason  why  oaths  are  treated 
with  inattention,  is  not  their  frequency,  but  the  mode  of 
administering  them,  the  essential  part  of  the  ceremony 
being  performed  by  the  magistrate  or  clerk,  who,  in  a 
hurried  manner,  and  often  unintelligibly,  repeats  the  words 
of  the  attestation,  while  the  deponent  is  not  required  to 
utter  even  a  word"  of  assent  to  the  obligation  on  his  con- 
science, but  signifies  it  by  a  gesture,  in  itself  of  no  meaning. 
But  when,  as  is  provided  in  the  code,  solemnity  is  added 
to  the  form  of  the  oath,  the  words  of  which  the  deponent 
is  bound  to  repeat — ^when  he  is  reminded  that  he  must 
submit  to  cross-examination,  and  instructed  in  the  conse- 
quences of  his  departure  from  truth — ^it  may  fairly  be  pre- 


444  INTRODUCTOEY   REPORT   TO 

sumed  that  the  additional  number  of  oaths  required  by 
this  provision  will  not  lessen  their  binding  force.    This 
last  mentioned  precaution  is  quite  new,  and  deserves  par- 
ticular consideration.     All  the  attestations,  under  oath,  to 
written  instruments,  as  our  law  now  stands,  are  not  only 
ex  parte  evidence,  but,  in  most  cases,  courts  will  admit  of 
no  counter  proof,  much  less  counter  examination ;  and,  in 
many  causes,  amendments  to  such  affidavits  have  been 
refused.    The  party,  or  his  counsel,  prepare  the  declaration 
with  great  care  ;  so  much  of  the  truth,  and  no  more,  is  set 
forth  as  they  think  necessary  to  attain  the  object,  and  even 
if  an  idea  inconsistent  with  the  truth  is  conveyed,  the 
language  in  which  it  may  be  couched,  by  its  equivocation, 
secures  the  party  from  all  fear  of  prosecution  for  perjuryi 
Here  the  whole  matter  ends.     The  proof,  thus  furnished 
by  the  party,  is  presented  to  the  judge,  who,  on  this  evidence, 
grants  the  order  demanded,  frequently  an  order  for  arrest 
of  the  person,  for  a  seizure  of  goods,  or  some  other  pro- 
ceeding in  a  cause,  equally  important.     Here  is  the  testi- 
mony of  the  party  himself  admitted  in  its  worst  and  most 
dangerous  form.     No  opportunity  for  cross-examination ; 
no  declaration  in  full ;  no  appearance  of  the   deponent 
before  the  judge  ;  the  affidavit  most  frequently  being  made 
before  another  magistrate.      This  evil  was  one  of  great 
magnitude,  and  to  correct  it,  as  well  in  cases  where  affidavits 
are  already  admitted  as  to  prevent  its  recurrence  in  those 
now  under  discussion,  the  code  provides,  that  whenever  an 
affidavit  shall  be  taken  in  the  course  of  judicial  proceedings, 
previous  notice  shall  be  given,  whenever  the  ends  of  justice 
will  not  be  thereby  defeated ;  but  when  that  may  be  ap- 
prehended, the  deponent   must  be  informed  that^  at  a 
convenient  designated  time,  he  must  attend  for  cross-ex- 
amination, and  that  wil^  falsehood  will  incur  the  same 
penalties  as  if  it  had  been  uttered  under  oath  in  open  court 
These  precautions,  it  is  thought,  will  obviate  the  fear  of 
rendering  oaths  too  common,  and  making  parties  regardless 
of  their  solemnity.     How  far  it  would  be  proper  to  abolish 
the  religious  sanction  given  to  a  judicial  declaration,  has 
been  matter  of  some  doubt.    The  regard  paid  to  a  simple 
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afl&rmatlon  by  a  very  numerous  part  of  our  community, 
whose  consciences  do  not  permit  them  to  take  an  oath, 
would  seem  to  indicate  that  it  might  be  done  with  safety. 
But  for  the  reason  stated  at  large  in  the  Introduction 
to  the  Code  of  Procedure,  this  sanction  is  preserved 
in  all  cases,  but  those  in  which  the  declarant  has  rehgious 
scruples. 

2.  The  other  objection  urged  against  requiring  the  oath 
of  the  party  to  his  petition  or  defence  was,  that  it  would 
be  considered  as  evidence  by  the  judges  of  the  fact,  and 
that  an  undue  influence  would  thus  be  given  to  the  power- 
ful, the  rich  and  influential,  over  the  poor  and  unknown 
suitor.     I  repeat  this  argument  because  it  was  addressed 
to  me  from  a  highly  respectable  source,  and  therefore  I  am 
inclined  to  think  there  must  be  more  force  in  it  than,  I 
confess,  I  have  been  able  to  discover.     This  is  certain,  that 
a  declaration  under  oath,  of  any  man,  whether  witness 
or  party,  will  derive  some  credit  from  his  character  and 
the  absence  of  motives  to  falsehood,  which  his  situation  in 
life  suppose ;  but  so  will  his  word  when  not  under  oath. 
If  the  plaintiff,  who  is  rich  and  esteemed,  presents  his 
petition,  under  oath,  in  like  manner  does  the  poor  and 
unknown  defendant  attest  his  answer.     The  relative  credit 
of  the  parties  is  preserved.     Indeed,  of  the  two  modes,  the 
present  affords  the  greatest  advantage  to  the  man  of  credit; 
his  simple  assertion  will,  sometimes,  have  more   weight 
than  the  oath  of  one  of  bad  or  unknown  character,  but 
would,  certainly,  other  things  being  equal,  be  more  readily 
believed  than  tihie  simple  declaration  of  the  latter.    Requir- 
ing the  oath  of  both  parties  restores,  in  a  great  measure, 
the  equality.     But  if  the  objection  be  good  for  any  thing, 
why  not  apply  it  to  witnesses  as  well  as  parties  ?   And  for 
fear  that  the  oath  of  the  influential  man  should  preponderate 
over  that  of  the  poor  and  humble,  why  not  banish  the  oath 
in  this  case  also  ?    As  the  law  now  stands,  there  is  nothing, 
it  is  believed,  to  forbid  any  individual  from  swearing  to  his 
pleadings ;  and  thus  it  is  optional  with  any,  who  thinks  he 
can  derive  an  advantage  from  it,  to  throw  his  oath  into 
the  scale. 
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Having  disposed — how  satisfactorily  the  general  assem- 
bly will  determine — of  the  only  two  objections  made  to 
the  change,  let  us  inquire  what  are  the  advantages  pro- 
posed by  its  adoption.     In  order  fully  to  appreciate  these 
advantages,  we  must  consider  the  objects  which  a  vise 
legislator   ought  to  aim  at  in  providing  a  mode  for  the 
decision  of  contested  rights.    These  are,  that  no  one  should 
be  vexed  by  the  commencement  of  unjust  suits;  or  delayed 
or  defeated  by  a  false  defence  in  the  prosecution  of  those 
which  are  well  founded.     The  means  to  attain  these  im- 
portant ends  are,  first,  that  the  language  of  all  law  pro- 
ceedings should  be  simple  and  certain,  neither  involved  in 
the  mystery  of  technical   language,   nor  disfigured   by 
ridiculous  fictions ;  that  there  should  be  as  much  celerity 
as  is  consistent  with  proper  deliberation ;  no  more  than 
inevitable  expense ;  and  that  every  suitor  should  be  re- 
sponsible for  every  injurious  act  wilfiiUy  conmiitted.     To 
effect  which  last  and  important  purpose,  it  is  essential  that, 
as  far  as  possible,  there  should  be  no  intervening  party 
between  him  and  the  judge.     Without  this  responsibility 
how  can  any  of  the  great  objects  of  practical  jurisprudence 
be  obtained  ?    A  frivolous  suit  is  commenced,  to  the  great 
injury  of  the   defendant.     The  plaintiff  says,  truly,  "I 
never  saw  the  declaration  that  has  been  put  in."     Or,  he 
may  say,  "  I  did  see  it,  but  I  did  not  understand  a  word 
it  contained.     My  lawyer  signed  it,  and  told  me  it  was  in 
the  necessary  and  usual  form.     If  it  contains  falsehoods, 
I  am  not  answerable  for  them."     This  would  be  a  good 
excuse  for  the  client,  and  the  advocate  might  avoid  all 
responsibility  by  alleging,  that  he  had  only  put  in  technical 
form  the  instructions  of  his  client.     The  proposed  change 
avoids  this  difficulty.       It  secures    responsibility,    when 
the  client  is  obliged  to  attest  what  he  alleges  on  oath ; 
when  he  is  told  by  the  magistrate,  who  administers  it^ 
"  Take  care  that  you  tell  nothing  but  the  truth,  for  your 
falsehood  will  incur  the  punishment  of  perjury.     Take 
care  you  tell  all  the  truth,  for  what  you  may  endeavour  to 
conceal  will  be  brought  out  on  a  cross-examination  before 
the  judge  who  is  to  try  the  cause,  and  the  public  who  will 
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form  their  opinion  of  you  from  the  correctness  of  your 
assertions."  In  the  face  of  these  cautions,  falsehoods  and 
vexatious  suits  will  be  extremely  rare.  Responsibility, 
under  this  arrangement,  can  no  longer  be  shifted  off;  and 
the  certainty  and  simplicity,  so  desirable  in  legal  language, 
will  be  inevitably  attained.  We  have  the  honour  of  being 
the  first  in  the  union,  and  that  in  the  incipient  state  of  our 
freedom,  while  we  were  yet  a  territory,  to  reduce  legal 
procedure  to  a  degree  of  simplicity  imknown,  perhaps,  in 
any  other  country  (a) :  and  if  the  plain  intent  of  the  laws 
for  that  purpose  had  been  adhered  to,  in  practice,  this 
strong  reason  for  the  proposed  change  would  not  exist. 
But,  although  those  laws  directed  the  parties  to  state  the 
facts  on  which  they  relied,  according  to  the  truth  of  the 
case,  with  the  necessary  circumstances  of  time  and  place, 
yet  imperceptibly  all  the  common  law  counts  came  to  be 
introduced ;  and  instead  of  a  plain  statement,  which  every 
body  can  imderstand,  of  the  manner  in  which,  and  the 
time  when,  and  the  place  where,  a  sum  of  money  became 
due  from  the  defendant  to  the  plaintiff,  we  have  a  number 
of  counts,  as  they  are  called,  contradictory  to  each  other, 
but  all  relating  to  the  same  transaction,  and  unintelligible 
except  to  the  initiated.  Counts  for  money  had  and  received, 
for  money  lent,  money  laid  out  and  expended,  as  a  ground- 
work, on  which  is  raised  the  super-structure  of  an  alleged 
promise  to  pay,  never  necessary  to  be  proved.  The 
necessity  of  swearing  to  the  truth  of  the  demand  will,  as  a 

(a)  While  the  praeiice  nnder  the  territorial  law,  which  the  reporter  pre- 
pared at  the  reqnest  of  the  legislatiye  connoil,  was  nneormpted  by  the  in- 
troduction of  the  common  law  counts,  a  jonng  gentleman,  from  one  of  the 
Atlantic  states,  applied  to  him  to  be  admitted  into  his  office  for  the 
purpose  of  becoming  acqaainted  with  the  routine  of  practice,  previons  to 
his  examination ;  and  inquired,  with  much  apparent  solicitude,  in  how 
long  a  time,  with  great  assiduity,  he  might  hop^)  to  make  himself  master 
of  its  intricacies  7  The  answer  was,  **  It  is  not  easy  to  calculate  to  a 
minute,  but  if  you  call  on  me  to-morrow  at  two,  as  I  do  not  dine  until  four, 
I  belieye  the  task  may  be  accomplished  before  we  sit  down.*'  The  surprise 
of  one,  who  had  just  passed  some  laborious  years  in  learning  the  fictions 
of  the  common  law,  may  easily  be  eonceiyed  at  this  reply,  in  which  there 
was  little  or  no  exaggeration. 
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first  advantage,  bring  back  the  practice  to  ite  original 
purity,  and  banish  the  fictions  which  the  common  law 
education  of  most  of  our  lawyers  has  introduced.  The 
suitor  is  required  to  swear,  not  merely  that  the  material  facta 
in  his  pleadings  are  true,  which  he  frequently  does  on  the 
statement  of  his  advocate,  that  the  parts  which  he  does 
not  and  cannot  understand  are^  matters  of  form  only,  but 
he  must  swear  to  the  truth  of  the  whole  allegation ;  and, 
in  order  to  do  this,  he  must  understand  what  is  alleged ; 
but,  to  understand  it,  it  must  be  written  in  plain  and  simple 
language,  according  to  the  fact.  Thus  several  important 
points  are  gained — clearness,  simplicity  and  the  absence  of 
all  technical  jargon  in  your  proceedings.  But  this  is  not 
all.  To  diminish  the  number  of  suits  has  always  been, 
professedly  at  least,  a  great  object  with  lawgivers ;  but 
unfortunately  they  have  imagined  only  one  mode  of  effect- 
ing this ;  increasing  the  expenses,  vexations  and  delays  of 
applications  for  justice.  Suits  will  certainly  be  diminished 
in  number,  if  to  recover  ten  pounds,  as  in  England,  a  dis- 
bursement of  that  or  a  greater  sum  is  required.  But  it  is 
not  the  interest  of  any  state  that  suits  should  be  diminished 
in  that  manner.  Its  true  interest  is,  that  every  man 
should  be  deterred  from  asking  what  he  has  no  right 
to  receive  ;  but  should  recover  what  is  due  at  the  smallest 
possible  expense,  and  with  the  least  degree  of  vexation 
and  inconvenience ;  and  that  no  man  should  be  en- 
couraged by  the  uncertainty  of  the  law,  or  the  hope 
of  gaining  an  unfair  advantage,  from  any  defect  of 
form  or  want  of  evidence  in  the  prosecution,  to  withhold 
a  just  debt,  or  compensation  for  a  wrong.  The  proposed 
alteration,  it  is  thought,  will  most  materially  lessen  the 
number  of  suits;  not  by  a  denial  of  justice,  but  by  its  certain, 
easy  and  cheap  administration.  This  will  be  effected  in 
the  following  manner. 

First,  all  those  suits  will,  it  is  supposed,  be  completely 
prevented,  or  so  nearly  prevented  as  to  be  reduced  to  a  most 
inconsiderable  number,  which  are  brought  without  any  other 
hope  of  success  than  that  which  arises  fix)m  the  defen- 
dant's supposed  want  of  the  necessary  proof  to  discharge 
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limself  from  an  apparently  just  demand ;  for  instance,  the 
)lamtiff  having  the  evidence  that  a  simi  of  money  was 
mce  due  to  him,  but  having  reason  to  believe  that  the 
lefendant  has  lost  the  evidence  which  had  been  given  of 
is  dischaige,  brings  his  experimental  suit,  which  he  gains 
f  his  conjecture  of  the  loss  of  evidence  was  well-founded ; 
md  if  he  finds  himself  mistaken,  he  loses  nothing  but  the 
x)6ts.  Now,  suppose  this  plaintiff  obliged,  before  he  can 
sonmience  his  suit,  to  make  oath  to  the  truth  of  the 
charge,  will  he  risk  the  searching  interrogatories  of  his 
Gtdversary,  the  danger  of  the  evidence  of  the  discharge 
being  produced,  the  punishment,  the  infamy,  that  will  await 
his  detection  ?  Certainly  not  This  whole  class  of  cases, 
then,  may  be  considered  as  struck  off  from  the  docket. 

Next  to  those  are  the  less  numerous  cases  in  which 
suits  are  brought  merely  for  purposes  of  vexation.  As 
greater  risk,  nay,  a  certainty  of  failure,  must  attend  these, 
and  the  same  consequences  follow  the  support  of  them  by 
a  false  oath,  we  may  as  reasonably  suppose  that  these  also 
will  be  ^ept  .way 

In  the  cases  considered,  the  party  is  supposed  to  be 
conscious  of  his  want  of  merits.  A  most  numerous  class 
is  composed  of  those  in  which,  from  irritated  feelings  or 
fisdse  information,  he  really  believes  himself  injured  and 
entitled  to  relief  Under  ^ese  impressions  he  has  nothing 
to  do  but  to  direct  the  suit.  The  man  who  stands  between 
him  and  the  judge,  for  the  most  part,  does  not  examine 
very  closely  into  the  proof  by  which  the  suit  is  to  be  sup- 
ported :  it  is  not  his  interest  to  do  so.  He  commences 
the  suit;  and  to  commence  it  he  has  no  need  in  other 
states,  in  any  case,  and  since  the  introduction  of  the 
conmion  law  coimts,  he  has  no  need  in  many  cases  here, 
of  any  precise  information  as  to  the  cause  of  action.  He 
files  his  petition,  stuffed  with  a  variety  of  counts  or  state- 
ments, some  one  of  which  he  hopes  the  evidence  will  fit ; 
and  when,  in  due  time,  the  cause  is  ready  for  trial,  he 
begins  to  call  for  the  testimony,  and  finding  that  it  will 
not  support  the  cause,  it  is  either  dismissed,  continued  with 
the  vague  hope  that  some  evidence  may  in  time  be  dis- 
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covered,  or  it  is  brought  on  with  no  prospect  of  success 
but  that  which  the  uncertainty  of  the  law  will  afTord. 
Instead  of  this  careless,  precipitate  mode  of  proceeding, 
impose  the  necessity  of  such  a  precise  statement  as  must 
be  attested  on  oath  and  supported  by  the  examination  of 
the  party  making  it  under  the  interrogatory  of  his  ad- 
versary,  and  the  causes  of  this  description  also  will  be 
greatly  diminished  in  nmnber. 

There  are  other  causes  which  may  be  readily  supposed 
will,  mider  tiie  proposed  regulation,  restrain  plaintiffi  from 
bringing  experimental,  vexatious  and  hasty  suits.  The 
same  causes  will  operate  on  defendants  to  make  com- 
promises and  settlements  before  suit  brought,  or  prevent  a 
frivolous  or  vexatious  defence  afterwards.  It  will  no 
longer  be  sufficient  for  an  attorney  to  say  for  a  party,  that 
he  owes  nothing,  or  to  put  in  any  other  plea  or  allegation 
that  he  knows  to  be  false,  in  order  to  retard  or  avoid  the 
payment  of  a  just  debt ;  or  the  performance  of  any  other 
legal  obhgation.  The  previous  oath,  the  all-searching  sub- 
sequent interrogation  under  the  inspection  and  in  the 
hearing  of  the  public,  will  efltectually  prevent  any  false 
pretence  being  made.  The  creditor,  not  being  irritated  by 
the  delay,  the  vexation  and  the  expense  of  a  groundless 
defence,  will  be  more  lenient ;  and  the  debtor,  knowing 
that  he  cannot  rely  on  these  shifts,  will  be  more  punctual ; 
and  thus  the  same  measures  which  faciUtate  the  recovery 
of  a  legal  demand,  will  prevent  those  from  being  made 
which  are  unfounded  or  vexatious. 

Having  demonstrated,  as  it  is  hoped,  the  utility  of  re- 
quiring that  all  the  judicial  allegations  of  the  parties 
should  be  substantiated  by  their  oaths,  under  the  correc- 
tives of  publicity,  cross-examination,  and  the  right  of 
interrogation  given  to  the  judge  and  the  jury  ;  and  having 
pointed  out  the  analogous  reasoning  which  would  require 
the  admission  of  the  testimonies  of  the  parties  in  the 
cases  in  which  that  of  interested  witnesses  is  permitted ; 
it  remains  only,  under  this  head,  to  give  the  reasons  why 
the  code  has  not  permitted  the  parties  to  offer  themselves 
as  witnesses  in  all  cases  without  restriction.     It  has  been 
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a  principle,  in  preparing  this  plan,  not  to  be  deterred  from 
proposing  any  useful  change  by  the  mere  consideration 
that  it  was  new ;  but,  at  the  same  time,  to  respect  ex- 
isting institutions,  so  much  as  to  innovate  no  further  than 
was  necessary ;  and  never  where  the  useful  end  proposed 
could  be  obtained  without  shocking  established  opinions 
or  prejudices  in  favour  of  known  forms,  although  they 
might  be,  in  some  degree,  inconvenient. 

In  the  present  instance,  the  maxim,  that  no  one  should 
be  a  witness  in  his  own  cause,  had  been  so  long  established, 
as  a  self-evident  proposition,  that  it  was  supposed  much 
more  feasible  to  add  to  the  exceptions,  which,  as  we  have 
seen,  were  admitted  in  practice,  than  to  deny  its  truth ; 
while,  at  the  same  time,  nearly  all  the  advantages  that 
could  be  expected  from  abolishing  it  entirely,  were  secured 
by  the  extensions  which  have  been  enumerated ;  to  which 
may  be  added,  that  although  the  party  cannot,  except  in 
the  cases  and  in  the  manner  specially  provided  for,  support 
his  case  by  his  own  testimony,  yet  the  faculty  given  to  the 
judge  and  jury  to  examine  him,  will  in  very  nearly  all 
cases  supply  the  deficiency ;  because,  having  his  oath  in 
support  of  his  own  statement,  as  set  forth  in  the  pleadings, 
if  that  statement  should  be  denied  or  explained  away  by 
other  testimony,  the  judge  or  jury  will  naturally  apply  to 
the  party  to  know  how  he  accounts  for  the  difierence,  and 
thus  he  will  have  the  same  advantage  which  a  right  to  offer 
his  own  testimony  would  give. 

The  exclusion  of  interested  testimony  having  been 
examined,  and  found  to  be  injurious  to  the  investigation 
of  truth,  and  its  admission  to  be  attended  with  no  incon- 
venience which  may  not  be  reduced  to  one  of  a  quantity 
that  has  no  assignable  value ;  it,  of  course,  finds  no  place 
in  the  proposed  code ;  and  with  it  disappears  one  of  the 
most  fruitful  sources  of  uncertainty,  expense,  delay  and 
inconvenience  in  the  law. 

If  the  search  after  truth  requires  that  interested  wit- 
nesses, and  even  the  parties  themselves,  should  be  inter- 
rogated to  discover  it,  are  there  any  relations,  in  which 
the    offered    witness   may    stand    to    the  parties,    that 
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ought  to  exclude  his  testimony  ?  By  the  English  law,  and 
of  course,  in  the  several  cases  which  have  been  noticed,  by 
ours,  there  are  several :  husband  and  wife — attorney  and 
client — ^parties  in  the  same  cause. 

1.  The  code  now  offered  does  not  contain  the  exclusion 
of  husband  or  wife,  as  witnesses,  for  or  against  each  other ; 
because  the  reporter  does  not  find  any  one  suflScient  among 
the  reasons  by  which  it  is  supported  in  the  English 
decisions  or  commentaries.  The  first  of  these  alleged 
reasons  is,  that  their  "  interests  are  identical "  (a).  But  in 
a  system  which  discards  interest  as  an  objection  to  com- 
petency, this  reason  falls  of  course.  The  second  is  said, 
by  the  same  authority,  to  be  "  on  groimds  of  public  policy,' 
to  prevent  distrust  and  dissension  between  them,  and  to 
guard  against  perjury.  It  is  said,  that  individual  interest 
and  individual  rights  may  sometimes,  by  a  wise  legislation, 
be  made  to  yield  to  the  good  of  the  whole  community, 
which  is  understood  to  be  meant  by  the  expression  '' public 
policy ;"  but  those  cases  are  not  numerous,  and  generally 
admit  of  compensation,  and  ought  only  to  be  allowed  when 
the  public  advantage  is  evident  and  so  important  as  greatly 
to  overbalance  the  individual  inconvenience  which  is 
incurred  to  promote  it.  In  the  case  before  us,  the  public 
evils  are  designated :  first,  the  danger  of  domestic  dis- 
sension ;  secondly,  the  danger  of  perjury.  The  first,  if  the 
evidence  should  be  against  the  party  connected  with  the 
witness;  the  second,  if  it  should  go  to  exonerate  him.  The 
argument  supposes,  that  if  the  husband  or  wife  be  called  as 
a  witness  in  a  suit  to  which  the  other  is  a  party,  one  of 
two  things  must  happen ;  either  unfavourable  truths  will 
be  told,  which  it  is  said  will  disturb  the  family  peace ;  or 
perjury  will  be  committed,  to  preserve  it.  Now  these  are 
two  opposite  and  contradictory  reasons.  If  the  danger  be, 
that  family  dissensions  will  grow  out  of  the  testimony,  then 
that  of  perjury  is  avoided :  if  the  danger  be  perjury,  then 
that  of  family  discord  need  not  be  apprehended.  But 
legislation  must  be  founded  on  the  general  application  of 

(a)  2  Staride,  706.    1  Bl.  448. 
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its  reasons ;  not  on  the  tendency  of  its  measures  to  good  or 
evil  in  particular  instances.  If  the  connexion  by  marriage 
be  so  close  as  to  make  the  parties  incur  the  danger  and 
disgrace  of  giving  false  testimony  for  the  other,  then  let  the 
case  be  examined  solely  with  a  view  to  the  evil  of  placing  the 
witness  in  a  situation  where  strong  motives  are  offered  to 
him  to  commit  a  crime.  If  the  predominant  risk  be  that 
of  destroying  domestic  harmony,  let  that  be  assigned  as 
the  feason.  But  to  allege  botib,  when  they  are  contra- 
dictory, is  a  strong  presimiption  that  neither  can  safely  be 
relied  upon.  Both,  however,  will  be  examined,  and  both 
contrasted  with  the  evils  which  attended  the  exclusion. 

First,  let  us  suppose  that  domestic  dissension  is  the 
danger ;  that  is  to  say,  that  one  spouse  will  quarrel  with 
the  other  for  telling  the  truth,  in  a  court  of  justice,  when 
it  makes  against  the  interest  of  the  other.  But  in  most 
cases  the  interest  is  common  between  them;  therefore, 
there  is  little  probability  that  any  ill  will  can  be  created 
in  the  mind  of  the  one  against  the  other  for  not  conmiitting 
perjury,  in  order  to  protect  a  common  interest.  The  sup- 
position that  a  domestic  broil  may  ensue  from  9,  cause  like 
this,  is  to  suppose  the  party  raising  it  corrupt,  in  expecting 
falsehood  from  his  or  her  spouse,  and  malevolent  in 
resenting  his  disappointment ;  and  the  law  cannot  reason- 
ably be  required  to  make  any  great  sacrifice  for  preserving 
the  harmony  of  so  ill-assorted  an  imion  as  that  which  such 
a  case  supposes.  The  dissension  arises  from  the  per- 
formance of  a  duty— bearing  open  testimony  of  the  truth ; 
and  avoiding  a  crim^the  commission  of  perjury  :  and, 
because  a  brutal,  corrupt,  or  passionate  husband  may 
quarrel  with  his  wife  for  avoiding  the  crime,  shall  the  law 
declare,  that  the  wife  shall  not  perform  the  duty  ?  It  will 
watch  over  domestic  peace  by  punishing  those  who  disturb 
it,  and,  for  proper  causes,  by  dissolving  the  bond  of  an  iU- 
assorted  connexion :  but  it  ought  never  to  say,  the  one 
party  shall  be  exempted  from  the  performance  of  an 
important  public  duty,  because  the  other  is  tyrannical  and 
unjust.  The  argument  supposes,  too,  that  there  is  greater 
danger  to  domestic  happiness  from  this  than  from  any 
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other  source ;  but  is  there  any  foundation  for  the  belief? 
Not  one  case  in  a  thousand,  it  is  believed,  will  occur  in 
practice  where  any  improper  excitement  will  be  created  by 
an  adherence  to  the  truth,  although  it  should  militate 
against  the  wife  or  the  husband  of  the  party  who  states  it 
Why  should  it  more  in  this  case,  than  in  that  of  any  other 
witness  ?     Mutual  affection,  the  knowledge  that  it  was  the 
performance  of  a  duty  required  by  law,  and  that  it  could 
only  be  avoided  by  a  crime,  are  so  many  and  such  cogent 
reasons  to  prevent  ill-will  on  the  occasion,   that  it  is 
astonishing  how  this  reason  could  find  favour  with  the 
great  lawyers  who  have  assigned  it  as  an  argument  in 
favour  of  their  rule;  more  especially  when  they  them- 
selves most  explicitly  discard  this  reason  by  declaring,  that 
the  wife  shall  not  be  allowed  to  appear  as  a  witness  against 
the  husband,  even  if  he  consents,  or  after  a  divorce ;  nor 
against  the  interests  of  his  heirs  after  his  death  (a).     How 
connubial  happiness  can  be  disturbed  by  a  compliance  on 
the  part  of  the  wife  with  her  husband's  request  while 
united,  or  by  any  act  after  the  connexion  has  been  dissolved 
by  death  or  divorce,  these  learned  doctors  of  the  law  alone 
can  explain. 

Examine  the  opposite  reason — ^the  danger  of  perjury ; 
that  is  to  say,  the  matrimonial  union  is  so  strict^  that  the 
one  party  to  it  will  incur  all  the  dangers  of  punishment 
and  infamy  rather  than  tell  the  truth  when  it  is  injurious 
to  the  other ;  and  the  law,  it  is  said,  holds  out  this  irre- 
sistible temptation  to  the  witness  when  it  permits  him  to 
l>e  examined.  Yet,  by  the  preceding  argument,  the 
temptation  is  easily  resisted,  the  truth  will  be  told,  and 
tliis  strong  connexion  is  so  weak,  that  it  is  broken  merely 
on  that  account. 

But  the  arguments  must  be  destroyed,  not  by  opposing 
the  one  to  the  other,  but  both  of  them  to  the  truth.  There 
is  no  doubt  that  in  this,  as  in  many  other  cases,  minds 
may  be  found  that  will  waver  between  the  dedaiation  df 
a  truth  that  may  hurt  their  interests  or  their  leeliiigs^  and 

(«)  2  SUrk.  706.    6  East,  IM. 


THE   CODE   OF  EVIDENCE.  455 

the  assertion  of  a  falsehood  that,  in  their  opinion,  may 
secure  both  from  injury ;  but  can  the  law  be  said  to  hold 
out  a  temptation  to  perjury  when  it  orders  a  party,  under 
those  circumstances,  to  tell  the  truth  ?  If  there  were  no 
temptations  to  conceal  the  truth,  or  assert  a  falsehood, 
there  would  be  no  need  of  oaths.  Oaths,  and  the  penal- 
ties for  breaking  them,  were  made  for  the  purpose  of 
counteracting  that  disposition.  If  they  were  to  be  dis- 
pensed with  in  ca^s  where  that  disposition  exists,  there 
would  be  no  need  for  them  in  any  others.  In  every  such 
case,  then,  it  may  with  equal  reason  be  said,  that  the  law 
holds  out  a  temptation  to  perjury,  because  it  exacts  the 
oath  to  tell  the  truth,  when  there  is  an  inclination  to 
conceal  it;  and  the  argument  would  extend  with  equal 
reason  to  the  abolition  of  oaths,  and  the  penalties  for  the 
breach  of  them.  This  exclusion  is  at  variance,  too,  with 
other  provisions  of  the  law  as  they  already  exist.  The 
party  himself  may  be  interrogated  in  chancery  in  England, 
and  in  all  cases  at  law  here.  The  wife  may  be  interro- 
gated to  support  an  accusation  made  by  herself  against 
her  husband  for  a  personal  injury,  in  some  cases  aflFecting 
his  life;  yet  she  is  not  permitted  to  prove  a  fact  that 
would  save  him  from  an  ignominious  death,  on  a  charge 
brought  against  him  by  another.  Now  in  all  these  cases 
the  danger  of  perjury  is  equally  great,  or  greater,  unless 
we  suppose  the  attachment  of  a  wife  to  her  husband's 
interest  superior  to  his  own  ;  or  her  desire  to  make  good 
her  own  charge  less  intense  than  that  she  would  feel  to 
support  the  accusation  brought  by  another.  The  danger 
of  perjury  is  no  greater  in  this  than  in  other  cases  in 
which  it  is  incurred,  without  scruple,  in  the  dearest  con- 
nexions of  nature;  father  and  son,  mother  and  child, 
brother  and  sister,  friendships  of  the  most  intimate  kind, 
habits  of  intimacy  during  a  long  life — the  parties  to  all 
these  are  every  day  arrayed  for  and  against  each  other  as 
witnesses,  and  the  law  interposes  no  other  safeguard  to 
their  consciences,  than  its  penalties,  and  the  danger  of 
infamy  by  detection.  No  rule  of  exclusion  protects  the 
witness  against  the  influence  of  his  afiections  or  his  in- 
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terest.  He  is  heard,  and  the  d^ree  of  connexion  is 
weighed  against  his  character  and  the  probability  of  his 
story ;  the  counsel  cross-examine ;  the  public  inspect ;  the 
jury  interrogate,  and  calculate,  and  determine ;  and  no  in- 
convenience is  felt  in  those  cases.  Why  should  there  be 
in  this  ? 

Having  stated  the  general  principle,  that  every  party 
to  a  suit  has  a  right  to  all  information  in  relation  to  his 
cause,  of  which  he  ought  not  to  be  deprived  but  for 
reasons  of  great  public  or  private  inconvenience ;  and  ex- 
amined, by  discussing  the  reasons  for  exclusion  in  this  case, 
whether  it  oflFers  any  such  inconvenience;  let  us  now 
examine  the  particular  evils  attached  to  the  rule  as  it  now 
stands. 

In  criminal  cases  the  evil  is  most  apparent.  Suppose 
the  husband  accused  by  positive,  but  perjur^  testimony, 
of  a  crime  aflfecting  his  life,  and  the  wife  the  only  witness 
of  a  fact  that  would  prove  his  innocence ;  no  matter  what 
circumstances  she  could  adduce  to  corroborate  her  testi- 
mony, no  matter  what  intrinsic  evidence  it  contained,  no 
matter  what  perfect  conviction  it  would  produce  of  its 
truth,  it  is  sternly  excluded ;  and  the  innocent  husband  is 
executed  because  *^ public  policy  requires  that  the  peace  of 
families  should  not  be  disturbed,  and  that  no  temptations 
should  be  held  out  to  perjury"  In  this  case,  by  no  means 
an  improbable  one,  there  is  positive  evil,  cruel  injustice, 
heart-rending  distress;  in  the  case  which  the  law 
attempts  to  guard  against,  inconvenience  only,  if  it  occurs, 
but  an  inconvenience  highly  improbable  to  happen,  inas- 
much as  it  is  supposed  to  affect  domestic  union ;  and  as  it 
is  believed  to  be  a  temptation  to  perjury,  not  one  strong 
enough  to  produce  the  effect,  or  shoidd  it  be  yielded  to, 
would  be  capable  of  detection  by  the  usual  means.  But 
even  without  supposing  the  extreme  case  of  life  or  death, 
the  suppression  of  testimony  is,  in  all  cases,  an  evil ;  and 
the  law  deprives  the  party  of  a  certain  right,  to  avoid  a 
problematical  inconvenience. 

On  the  other  hand,  suppose  the  testimony  of  the  wife 
necessary  to  procure  the  conviction  of  the  husband  :  she 
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is  the  only  witness  to  a  murder  which  he  has  committed 
This  I  consider  the  strongest  ground  for  the  exclusion ;  it 
enlists  the  feelings,  and  they  are  most  frequently  found  on 
the  right  side.     Shall  a  wife  be  forced  to  give  testimony 
that  will  condemn  her  husband,  the  father  of  her  children, 
to  infamy  and  death,  or  take  refuge  in  the  crime  of  perjury 
to  avoid  it  ?     I  confess  that  if  the  alternative  could  be 
avoided,  a  humane   lawgiver  would  not   enjoin  it;  but 
if  sympathy  for  individual  distress  should  not  be  entirely 
rejected,  it  ought  never  to  be  entertained  when  its  indul- 
gence would  lead  to  more  extensive  injuries  to  the  com- 
munity.    A  wise  and  provident  legislator  must  have  the 
consequences  of  every  legal  provision  as  present  to  his 
mind,  as  its  inmiediate  operation  is  to  his  senses ;  and  in 
applying  this  rule  to  the  subject  under  consideration,  he 
should  not,  in  tenderness  to  the  feelings  of  conjugal  affec- 
tion, permit  the  husband  or  wife  to  escape  punishment  for 
a  crime,  or  defraud  another  of  his  right,  by  declaring  that 
the  only  witness  of  the  offence,  or  the  wrong.  Shall  not  be 
heard.     Some  crimes  cannot  be  perpetrated  without  the 
aid  of  an  accomplice.     The  accomplice  may  betray  the 
principal.     The  fear  of  this  treachery,  in  many  instances, 
may  prevent  the  crime ;   or  a  person  may  not  be  found 
willing  to  engage  in  the  enterprise.     But,  by  the  rule  of 
exclusion,  the  law  furnishes  an  assistant,  who  can  never 
betray,  and  one  who  is  always  at  hand ;    and  thus  gives  a 
facility  to  the  commission  of  offences  which  no  other  cir- 
cumstance could  possibly  offer.     Besides,  public  justice 
requires,  and  conunon  sense  would  seem  to  point  out,  that 
those  persons  who  are  the  most  likely  to  be  acquainted 
with  the  fact  should  be  first  called  on  to  prove  it ;  but  who 
so  probable  to  know  the  guilt  or  innocence  of  the  party 
accused  as  the  companion  of  all  his  hours,  the  depository 
of  his  most  secret  thoughts ;  and  what  better  calculated  to 
prevent  an  intended  crime,  than  the  knowledge  that  those 
from  whom  it  is  so  difficult  to  conceal  it,  may  be  made  the 
unwilling  witnesses  of  its  disclosure  ?    Precisely  in  the  pro- 
portion that  a  man  would  be  encouraged  to  commit  a  crime 
by  the  knowledge  that  the  person  to  whom  he  finds  it 
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necessary  to  confide  it  cannot  become  a  witness  against 
him,  will  be  his  fear  of  conmiitting  it,  when  he  knows  that 
there  is  no  person  in  whom  he  may  confide  that  may  not 
be  forced  or  be  willing  to  betray  him. 

So  sensible  of  this  have  been  the  judicial  lawgivers  of 
England,  that  they  have  imposed  no  bar  to  the  receiving 
the  testimony  of  father  and  son,  mother  and  daughter, 
brother  and  sister,  and  all  the  other  relations  of  consan- 
guinity or  affinity.     They  have  had  no  regard  to  the  confi- 
dences of  friendship,  and  have  thought  that  the  affections 
of  nature,  as  well  as  those  of  habit  and  sympathetic  feeling, 
should  afford  no  obstacle  to  the  attainment  of  the  ends  of 
public  justice.     They  have  gone  farther,   and  made  an 
exception  to  the  rule    which  they  laid    down  as  one 
inviolable,  even  by  consent  (a),  in  the  case  of  husband  and 
wife  ;  and  as  we  have  seen,  have  allowed  the  wife  to  be 
produced  as  a  witness  against  the  husband  on  a  prosecution 
for  an  injury  done  to  herself.     Now  mark  the  reason  I 
It  is  a  convenient  and  a  ready  one  :  from  the  "  necessity 
of  the  case ; "  which  must  mean,  if  it  mean  anything,  that 
there  is  a  necessity  that  crimes  should  be  punished,  and 
that  unless  the  testimony  of  the  wife  were  admitted^  they 
would,  in  those  instances,  be  unpunished.     Now,  admit 
this  reasoning,  and  see  whether  it  does  not  go  to  the  utter 
destruction  of  the  rule  to  which  it  is  offered  as  an  exception. 
There    is    no    greater  necessity  for  punishing  a   crime 
committed  by  the  husband  against  his  wife  than  there  is 
for  punishing  the  same  crime  committed  by  hm  against 
another ;   and  if  the  wife  is  the  only  witness  that  can 
convict  in  the  last  case,  her  testimony  is  as  necessary  as  it 
is  in  the  first ;  and  being  necessary  in  both,  it  shoiJd  not 
be  admitted  in  one  and  excluded  in  the  other.     But,  in 
truth,  the  inquiry  is  never  made ;   and  in  this,  as  in  all 
the  other  cases  founded  on  the  convenient  argument  of 
necessity,  although  there  may  have  been  twenty  other 
witnesses  present,   the  pretended   necessary    witness    is 
admitted ;   and,  although  there  may  be  none  but  him 

(a)  2  Starkie,  706.    Hep.  Temp.  Hardw.  264. 
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conversant  of  the  fact,  he  is  rejected  where  it  has  not 
yet  been  deemed  convenient  to  admit  the  argument  of 
necessity. 

2.  The  advantages  of  receiving  testimony  from  this 
source  so  greatly  overbalance  its  evils,  and  the  incon- 
veniences and  the  injustice  of  rejecting  it  are  so  manifest, 
that  I  have  not  hesitated  to  give  this  exclusion  no  place  in 
the  code.  Not  so  with  that  arising  from  the  next  relation 
— ^that  of  counsel  or  attorney  and  client.  In  this  I  have 
oflfered  little  or  no  alteration  to  the  existing  law,  as  laid 
down  by  the  latest  decisions  ;  and  this  course  has  been  the 
result  of  much  reflection,  and  has  been  preceded  by  more 
doubts  of  its  correctness,  than  I  have  found  on  any  other 
provision  of  the  work.  Although  I  have  earnestly 
endeavoured  to  discard  all  unfounded  prejudices  in  favour 
of  established  and  injurious  errors,  merely  because  they 
were  established,  it  is  yet  possible  that  I  may  not,  in  this 
instance,  have  succeeded,  and  that  ideas  entertained  during 
a  professional  course  of  more  than  forty  years  may  have 
so  fastened  themselves  upon  the  mind,  as  to  give  them  a 
force  they  are  not  entitled  to,  and  induced  me  to  retain  a 
provision  which  ought  to  be  abolished.  The  legislature 
must  judge  of  this;  and  that  they  may  do  so,  the  argu- 
ments, which  besides  are  not  devoid  of  interest,  for  abolish- 
ing and  retaming  the  provision  must  be  stated. 

The  foundation  for  the  reasoning  against  the  exclusion 
is  the  acknowledged  principle,  that  in  judicial  proceedings 
everything  calculated  to  bring  the  mind  of  the  judge  to  a 
just  conviction  of  the  truth  ought  to  be  produced,  unless 
the  evil  of  its  production  should  be  greater  than  the  good 
to  be  expected  from  it.  In  this  case,  say  the  arguers  on 
this  side  of  the  question,  the  evil  is  all  on  the  side  of  the 
exclusion.  The  object  is  truth  ;  who  so  like  to  know  it  as 
the  confidential  adviser  of  the  party  1  If  the  client  have 
a  just  cause,  the  advocate  can  disclose  nothing  to  his 
prejudice.  If  he  is  in  the  wrong,  there  is  no  reason  why 
it  should  not  be  disclosed.  This  is  the  great  object  of  the 
law  ;  nor  will  it  be  attended  with  that  which  the  advocates 
for  exclusion  consider  as  the  great  evil,  the  violation  of 
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confidence ;  for  all  the  communications  between  client  and 
coimsel  will  be  made  with  the  knowledge  that,  if  called 
on,  the  latter  must  declare  them.     The  exclusionists,  say 
their  opponents,  seem  to  consider  that  the  great  object  of 
the  law,  in  criminal  cases,  is  the  escape  of  the  guilty ; 
for  their  objection  is  founded  on  the  supposition  that  tiie 
client  has  confessed  his  guilt  to  his  legal  adviser ;  and 
their  rule  is  framed  in  order  to  conceal  that  confession, 
and  thus  to  favour  his  escape.     Whereas,  its  sole  aim  is  the 
punishment  of  guilt ;  and  the  confession  of  the  party  being 
the  strongest  evidence,  ought  not  to  be  suppressed.    So  far, 
they  add,  from  the  declarations  being  dangerous  to  inno- 
cence, it  is  one  of  its  strongest  safeguards.     If  the  client 
be  really  innocent,  he  will  make  no  confessions ;   and  the 
declaration  of  his  counsel  that  he  has  made  none  to  his 
professional  friend  cannot  but  be  a  presumption  in  his 
favour.     Nor  is  there  anything  derogatory  to  the  dignity 
of  counsel,  or  that  ought  to  affect  the  delicacy  of  his 
feelings,  to  be  called  on  for  the  confessions  of  his  client 
As  a   minister    of  the  law,  his  desire  must  be   that  it 
should  be  faithfully  executed ;    and  whether  conviction 
takes  place  on  his  declaration  of  a  fact  communicated  by  his 
client,  or  known  from  any  other  source,  is  perfectly  imma- 
terial in  both  cases.     He  does  his  duty  in  declaring  the 
truth,  and  he  ought  to  feel  equally  free  from  self-reproach 
in  both.     On  the  contrary,  the  profession  is  degraded  by 
making  the  advocate,  in  effect,  the  accessory  after  the  fact^ 
to  a  criminal,  by  aiding  him  to  escape  the  penalty  of  the 
law,  with  a  knowledge  that  he  has  incurred  it.     Why, 
too,  it  is  asked,  will  you  extend  this  privilege  to  attorneys 
and  coimsellors,  when  you  deny  it  in  the  case  of  physicians, 
friends,  or  the  nearest  relations  ?     In  these  cases  there  is 
equal  confidence  reposed,  and,  in  many  instances,  neces- 
sarily reposed ;  yet  there  is  no  exclusion.     Besides,  the 
contract  between  counsellor  and  client  ought  to  be  governed 
by  the  same  rules  that  are  applied  to  other  contracts  in 
relation  to  the  legality  of  their  object.     A  contract  to 
enable  one  to  defeat  the  known  operation  of  law,  would 
be  reprobated  by  the  courts.     But  the  object  of  this  con- 
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tract,  where  the  party  is  guilty,  is  precisely  one  of  that 
description,  and  ought  not  to  have  any  binding  force. 

These  are  the  main  arguments,  greatly  abridged  and 
undoubtedly  weakened  in  the  operation,  by  which  it  is 
contended,  that  in  all  cases  the  counsellor  and  attorney 
ought  to  be  admitted  as  witnesses  against  their  cUent. 
These  reasons  are  forcible,  and  some  of  the  arguments,  at 
first  view,  unanswerabte ;  but  when  maturely  considered, 
they  seem  to  me  to  rest,  for  the  most  part,  on  the  unten- 
able  ground  that,  if  the  cUent  be  innocent/he  has  nothing 
to  fear  from  the  disclosures  of  his  counsel ;  and  that  if  he 
be  guilty,  he  ought  not  to  be  protected  against  them.     I 
have  applied  the  term  untenable  to  this  basis  of  the  argu- 
ment, from  a  belief  that,  in  many  supposable  cases,  the 
most  perfect  innocence  may  suffer  from  the  disclosure  of 
circumstances  necessary  to  be  communicated  to  a  profes- 
sional adviser.     In  a  civil  case,  concerning  the  title  to  land 
of  which  the  client  is  in  possession,  and  which  he  holds 
under  an  ancestor,  whose  title,  though  acquired  in  good 
faith  and  for  a  valuable  consideration,  is  defective  in  form, 
the  client,  ignorant  of  the  forms  required  by  law,  thinks 
the  title  is  good,  but  having  occasion  to  make  some  family 
settlement,  shows  it  to  his  counsel,  who  immediately  per- 
ceives the  defect.     What  is  the  consequence  ?     Is  the 
professional  man  bound  to  secrecy  or  not  ?     Whatever  be 
the  answer  to  this  question,  it  seems  to  be  decisive,  at  least 
in  such  a  case,  of  the  propriety  of  the  exclusion.     If  he 
be  not  bound  to  secrecy,  he  may,  without  blame,  immedi- 
ately communicate  his  discovery  to  the  party  interested, 
and  his .  innocent  and  confiding  client  is  ruined.     Every 
feeling  of  justice,  honour  and  humanity,  would  be  shocked 
at  this ;  and  one  of  the  most  ingenious  opponents  of  the 
exclusion  seems  to  admit,  that  the  imcalled  for  communi- 
cation of  a  fact  of  this  nature  would  be  improper,  for  he 
excludes  it  expressly  from  his  argument,  which  he  confines 
to  the  propriety  of  obliging  the  counsel  to  answer  when 
interrogated  in  court  (a).     But  if  the  counsel  be  bound  to 

(a)  Editor  of  Bentham's  Baiionale  of  Jnd.  Evid.,  5ih  vol.,  page  815. 
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secrecy  before  the  trial,  why  should  he  be  absolved  from 
the  obligation  on  the  trial  ?  To  admit  the  obligation  out 
of  court,  is  to  acknowledge  that  it  arises  from  some  pro- 
fessional duty  :  and  if  it  be  a  duty,  it  ought  to  be  enforced 
at  all  times  and  in  all  places,  for  it  would  be  a  strange 
provision  which  imposed  secrecy  under  pam  of  disgrace, 
and  perhaps  the  censure  of  the  court,  for  communicating 
that  at  one  moment  which  the  next  is  directed  to  be  pro- 
claimed to  the  world.  For  if  it  be  a  duty  to  keep  the 
secrets  of  a  client,  it  must  be  a  professional  duty,  and  can 
only  be  founded  on  the  injury  that  would  arise  to  him  from 
the  breach  of  his  confidence.  But  the  greatest  of  all 
injuries  would  be  caused  by  bearing  testimony  to  the  fact 
he  wished  to  conceal.  Therefore,  to  admit  that  there 
exists  a  professional  duty  to  keep  the  communications  of  a 
client  secret  before  a  trial,  is  d  fortiori  admitting  that  the 
same  duty  requires  them  to  be  kept  secret  at  all  times 
when  the  communication  of  them  would  injure  the  client. 
It  does  not  appear  to  be  a  fair  answer  to  say,  that  the 
client  himself  might  be  forced  to  declare  the  fact  upon 
oath,  and  that,  therefore,  there  can  be  no  impropriety  in 
drawing  the  same  declaration  from  the  counsel :  for,  by  the 
case  supposed,  and  others  which  might  be  put,  the  adverse 
party  had  no  notice  of  the  defect,  and  therefore  could  not 
have  made  it  the  foundation  of  his  suit :  and  the  client 
himself  being  ignorant  of  the  want  of  form  in  his  title, 
could  not  disclose  it. 

Again,  take  a  criminal  case.  Money  has  been  stolen, 
consisting  of  coins  not  very  common  in  the  place 
where  the  fact  occurred.  The  accused  has  been .  seen  to 
pass  some  pieces  of  the  same  description ;  other  circum- 
stances cause  him  to  be  suspected.  He  has  no  proof  of 
the  manner  in  which  he  acquired  the  pieces  in  question. 
He  is  innocent ;  but  he  confesses  to  his  counsel,  that  about 
the  time  of  the  loss  he  was  in  the  chamber  where  the  theffc 
was  committed.  The  other  circumstances  would  not  be 
sufficient  for  his  conviction ;  but  this,  added  to  them, 
would  have  that  effect ;  and  there  is  no  other  proof  but 
his  confession  to  his  counsel.     Shall  he  be  forced  to  cause 
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the  conviction  of  the  innocent  man  whom  it  is  his  duty  to 
defend  ?     That  the  testimony  of  any  other,  to  whom  the 
prisoner  may  have  made  the  same  confession,  would  have 
the  same  eflfect  vnH  scarcely  be  deemed  a  good  answer, 
because  the  case  supposes  that  he  has  made  no  such  com- 
munication ;  and  because  it  was  necessary  to  state  his 
whole  case  to  his  professional  adviser ;  but  no  such  neces- 
sity existing  as  to  any  other,  it  would  have  been  an  act  of 
imprudence  to  do  so,  for  the  consequences  of  which  he 
could  not  blame  the  law.     We  must  suppose,  say  those 
who  argue  against  the  exclusion,  that  all  laws  are  good, 
and,  of  consequence,  that  they  ought  to  be  executed  ;  and 
the  truth,  by  whatever  means  brought  to  light,  can  never 
injure  the  innocent,  because  no  good  law  can  ever  direct  a 
punishment  to  be  inflicted  on  any  but  those  who  are  con- 
victed on  true  testimony.     The  disclosure  of  the  truth, 
therefore,  can  only  injure  the  guilty,  whom  it  is  the  object 
of  the  law  to  pimish,  but  the  innocent  have  nothing  to 
fear.     But  the  question  does  not  turn  on  the  justice  or  in- 
justice of  the  law,  but  on  the  sufficiency  of  the  evidence  to 
show  a  breach  of  it.     The  law,  in  the  criminal  case  sup- 
posed, that  forbids  theft,  is  a  good  law  and  ought  to  be 
executed ;  but  the  effect,  upon  the  minds  of  a  jury,  of  the 
circumstantial  evidence,  adduced  to  show  the  guilt  of  the 
accused,  cannot  be  regulated  by  law  ;  and  the  true  circum- 
stance of  the  presence  of  the  party  at  the  place  where  the 
fact  was  committed,  might  lead  to  a  false  conclusion  that  he 
was  the  offender,  and  therefore  might,  with  great   pro- 
priety, be  convicted.     So  in  civil  cases,  circimistances  of 
common  occurrence  may  be  supposed,  which,  though  true 
in  themselves,  might  probably  lead  to  a  false  conclusion  ; 
and  which  therefore  could  not,  without  injustice  to  the 
client,  be  disclosed  by  his  advocate.     An  estate  depends 
upon  the  question  of  the  sanity  of  mind  of  a  testator. 
The  law  annulling  testaments  made  by  persons  labouring 
under  insanity  is  a  good  law,  and  ought  to  be  executed  : 
yet  a  defendant,  holding  lands  under  a  testament  made  by 
a  person  of  sound  mind,  may  communicate  circumstances, 
such  as  acts  or  speeches  of  the  testator,  out  of  the  com- 
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mon  course,  which  to  a  jury,  ignorant  of  his  habits,  might 
seem  indicative  of  derangement ;  and  thus  endanger  the 
client's  good  title.  If  it  be  said  that  in  all  these  and  other 
cases  that  might  be  imagined,  the  reaction  of  the  circum- 
stances would  be  accompanied  by  a  denial  of  the  main 
fact  which  they  might  render  probable,  and  that  as  it  is  a 
rule  that  the  whole  confession  must  be  taken  together,  the 
danger  would  be  obviated ;  it  is  answered,  that  the  rule 
cited  is  a  good  one,  but  that  there  is  a  general  disposition 
to  beUeve  so  much  of  a  confession  as  makes  against  the 
party,  and  to  disbelieve  the  rest ;  and  that  moreover  the 
client,  in  a  confidential  conversation  with  his  counsel,  might 
not  always  so  connect  the  parts  of  his  conmiunication 
which  were  injurious  to  his  interests  with  those  which 
supported  them,  as  to  render  them  inseparable,  and  that  if 
they  are  not  so  connected,  the  rule  will  riot  apply. 

All  the  reasoning  hitherto  has  been  under  the  improb- 
able supposition  that,  if  the  law  were  changed,  the  client 
would  go  on  to  make,  and  the  advocate  to  receive,  the 
confidential  conununications  in  question.  But  take  away 
the  rule  of  exclusion  and  what  happens  ?  The  client 
does  know,  or  does  not  know,  that  his  counsel  is  obliged 
to  discover  all  he  may  commimicate  to  him.  If  he  do 
not  know  it,  but  proceeds  to  state  circumstances  that  show 
his  guilt,  what  is  the  coimsellor  to  do-Hstop  hm  short  by 
a  refusal  to  hear  the  story  ?  But  why  should  he  do  this  ? 
If  the  duty  of  carrying  the  law  into  eflfect  obliges  hm  to 
disclose  what  he  hears,  the  same  duty  should  induce  him 
to  listen  to  the  communication.  Bemember  also  the 
principle  is,  that  no  dishonour  should  be  attached  to  any 
thing  that  enforces  the  execution  of  the  laws,  that  this  is 
the  first  duty  of  a  good  citizen,  and  that  it  must  follow, 
as  I  have  said,  that  the  counsellor  is  as  much  bound  to 
listen  to  the  communication  as  he  is  to  disclose  it  after- 
wards. For,  I  think,  it  has  been  suflficiently  shown,  that, 
if  it  be  a  legal  obligation  to  state  the  confession  when 
interrogated,  there  is  a  moral  obligation  to  discover  it 
before  the  interrogation ;  because  they  both  stand  on  the 
same  foundation — ^the  duty  of  causing  the  laws  to  be 
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executed  ;  and,  indeed,  the  voluntary  revelation,  if  it  be 
a  good  act,  would  be  more  meritorious  than  the  forced  dis- 
covery imder  interrogatories  :  and  the  consequence  is,  that 
the  professional  man  of  high  honour,  selected  by  the  accused 
to  defend  him,  or  assigned  by  the  court  to  that  honourable 
office,  must  listen  to  the  story  of  his  confiding  client,  must 
treasure  up   the    circumstances  which  tend  to  inculpate 
Iiim,  and  then  hasten  to  the  public  prosecutor  with  the 
information  he  has  thus  obtained.     What  man  of  humanity 
or  honour  would  accept  of  such  an  office  ?     The  laws  must 
be  executed — ^yes  I  but  by  such  means  as  are  not  repugnant 
to  those   sentiments    of  self-respect  which  every  good 
citizen  ought  to  entertain.      To  creep   into  the  confidence 
of  even    a    guilty    man,    under    pretence    of  being  his 
defender,  for  the  purpose  of  bringing  him  to  justice,  is  an 
act  that  never  can  be  viewed  in  a  moral  or  respectable 
light.     A  public  enemy  must  be  destroyed,  but  not  by 
poisoned  weapons,  the  means,  in  both  cases,  are   more 
injurious  than  the  end  is  useful. 

Take  the  other,  and  the  more  probable,  alternative. 
The  law  is  known  to  both  client  and  lawyer,  and  what 
happens  ?  There  will  be  nothing  communicated,  and  the 
advocate  wiU  have  nothing  to  declare.  Public  justice, 
then,  acquires  nothing  by  removing  the  rule  of  exclusion. 
But  is  there  nothing  lost  on  the  score  of  humanity?  Are 
no  advantages  taken  from  the  innocent  by  this  fruitless 
attempt  to  gain  one  over  the  guilty  ?  The  advocate  warns 
the  client  not  to  utter  anything  that  may  injure  him  on 
the  trial.  The  client  replies  :  "  In  order  to  enable  you  to 
make  my  defence,  I  wish  to  lay  before  you  the  whole 
transaction  in  which  this  suit,  or  this  accusation,  is 
founded;  but  I  am  an  ignorant  man.  I  do  not  know 
whether  some  of  the  circumstances  I  may  relate  cannot, 
by  the  ingenuity  of  my  adversary,  be  made  to  bear  against 
me.  It  will  be  best,  therefore,  for  me  to  keep  them  to 
myself.  I  must  forego  the  benefit  of  your  advice,  because 
I  cannot,  without  fear  of  being  entrapped,  tell  you  all  you 
ought  to  know."  Thus  the  great  benefit  which  is  the  boast 
of  modem  criminal  law,  allowing  counsel  to  the  accused, 

2g 
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is  in  most  cases  impaired,  in  many  rendered  of  no  avail. 
In  the  work  to  which  I  have  before  referred  (a)  it  is 
acknowledged,  that,  if  the  exclusive  rule  were  abrogated, 
no  confessions  would  be  made,  and,  of  course,  little  or  no 
information  would  be  obtained.     But  it  is  further  con- 
tended, that  the  exclusion  creates  a  combination  between 
client  and  lawyer,  to  protect  the  former,  although  guilty, 
from  the  penalty  of  the  law ;  that  the  advocate  becomes, 
in  eflfect,  the  accessory  after  the  fact,  by  concealing  the 
guilt  which  had  become   known  to  him,  and  by  aiding 
the  culprit  to  escape ;  and  thus  an  act  which  would  be 
culpable  in  one,  is  made  the  subject  of  boast  in  another. 
There  is  some  force  in  these  observations,  so  far  as  they 
apply  to  the  devices  by  which  soUcitors  degrade  themselves 
and  their  honourable  profession  for  the  purpose  of  suppress- 
ing or  perverting  testimony,  in  order  to  procure  the  acquittal 
of  their  client,  whom  they  know  to  be  guilty.  Whether  any 
remedy  can  be  found  for  this  inconvenience,  consistently 
with  the  preservation  of  the  rule  of  exclusion,  may,  per- 
haps, be  doubtful ;  but  although  the  secrecy  it  requires  may 
sometimes  be  abused  in  this  manner,  yet  it  is  not  the 
necessary  consequence    of  it.     An  honourable  and  con- 
scientious advocate  may  contend  for  the  acquittal  of  a  cUent 
whom  he  may  yet,  from  circumstances  disclosed  to  him  in 
his  instructions,  believe  to  be  guilty.     He  may,  under  the 
operation  of  the  present  rules  of  evidence,  do  this  from 
two  considerations ;  first,  because  he  cannot  properly  make 
himself  the  judge  of  the  man  whose  case  he  has  under- 
taken to  defend,  not  to  decide  upon.     Secondly,  because, 
while  the  rule  of  exclusion  lasts,  the  confession  of  the 
accused  to  his  counsel  is  no  evidence,  and  it  is  the  profes- 
sional duty  of  the  advocate  to  see  that  the  accused  is 
condemned  by  legal  evidence  only.      This  supposes  no 
other  combination  between  client  and  counsel  than  one 
which  goes  to  support,  not  to  defeat,  the  law.     If  the 
evidence,  independent  of  the  confession  to   counsel,  be 
defective,  and  the  confession  be  no  evidence,  surely  there 

(a)  Editor  of  Bentham*8  Bat.  Jad.  Proof. 
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is  no  immorality  in  urging  an  acquittal.  On  tlie  contrary, 
the  immorality  and  illegality  would  be  in  procuring  a  con- 
viction which  was  not  justified  by  legal  evidence.  The 
repeal  of  the  rule  of  exclusion,  then,  is  not  required  from 
this  consideration;  and  not  believing  that  any  positive 
good  would  result  from  its  abrogation,  it  has  been  retained 
in  the  code — but  confined  strictiy  to  cases  of  communica- 
tion for  professional  aid,  either  in  the  conduct  of,  or  pre- 
paration for,  a  suit  or  defence,  or  for  advice  in  some  lawful 
occasion. 

3.  The  next  exclusion  of  testimony  applies  to  religious 
confessions,  made  to  a  priest  of  the  Catholic  religion.     The 
reasons  for  this  are  obvious.     To  force  the  disclosure,  if 
it  could  be  done,  would  be  a  tyrannical  invasion  of  the 
rights  of  conscience ;  and  the  law  would  be  useless  if  it 
could  be  executed ;  because,  in  that  case,  as  in  the  case  of 
counsel  and  client  which  has  just  been  examined,  no  con- 
fession would  be  made,  and  there  would  be  nothing  to 
disclose.      But,   independent  of   the  protection  of   the 
religious  duties  and  opinions  of  a  numerous  class  of  our 
fellow  citizens,  much  positive  good  has  resulted  from  the 
institution  of  this  religious  rite  :  confession  is  calculated 
to  produce  repentance  and  reformation  ;  crimes  have  been 
prevented,  restitution  made,  and  unjust  litigation  averted, 
by    its  means :  and  moreover,  the  penance  imposed  by 
the  priest,  furnishes  the  meaiis  of  inflicting  some  penalty 
for  offences  that,  being  unknown,  would  oLrwise  be  J- 
punished.     This  rule  of  exclusion  is  not  acknowledged  by 
the  English  law  (a),  although  it  has  been  enforced  by  a 
decision  in  the  state  of  New  York  (6).      In  confining 
this    protection    to    the    priests    and    penitents    of    a 
particular  sect,  I  was  guided  by  the  belief  that,  in  no 
other  sect,   was    auricular    confession    made    obligatory 
as  a  religious  duty,  and  consecrated  as  one  of  the  solemn 
rites  called  sacraments,  as  it  is  by  that  descriptioi^  of 
Christians.     Professors  of  other  religions,  and  of  other 

(a)  2  Siarkie,  396«    M'NaUj,  258.    Peake,  77.    2  Atkins,  524. 
(6)  Smith's  case.    Philip's  case. 
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sects  of  the  same  religion,  may  seek  to  disburthen  their 
consciences  by  confession  to   a  minister   or  priest,  but 
as  secrecy  in  those  cases  is  not  a  religious  duty  in  the 
clergyman,  his  conscience  would  not  be  violated  by  ex- 
acting a  disclosure ;  and  as  the  confession  is  not  obligatory 
on  the  penitent,  it  must  be  considered  as  a  voluntary 
communication ;  and  it  would  be  difficult  to  draw  a  dis- 
tinction between  this  and  any  confidential  confession  to 
another  individual.     Whenever  a  religious  sect  shall  arise, 
among  whose  tenets  confession  is  held  to  be  a  religious 
duty,   and   concealment  of  the  matter  in  confession  an 
obligation  of  the  most  sacred  kind,  then  the  same  protec- 
tion ought  to  be  extended  to  the  professors  and  priests  of 
such  sect. 

4.  Other  descriptions  of  persons,  excluded  from  testify- 
ing by  the  English  law,  and  of  course  by  ours,  are  those 
who  are  deemed  infamous.  We  have  seen  the  numerous 
classes  which  this  vague  description  embraces  in  the 
Spanish  law,  which,  it  is  necessary  to  repeat,  is  also  ours 
in  civil  cases,  and  in  those  of  other  criminal  causes  than 
those  designated  in  the  law  of  1805.  Nor  is  the  legal 
import  of  the  term  well  defined  by  the  English  deci- 
sions (a) ;  so  that,  if  it  were  proper  to  exclude  the  testi- 
mony of  the  infamous,  a  law  would  be  necessary  to 
designate  what  persons  ought  to  come  under  that  descrip- 
tion. But  it  is  thought  that  this  will  be  rendered  un- 
necessary, when  the  propriety  of  continuing  the  exclusion 
comes  to  be  considered. 

Let  us  recur  to  the  position  made  in  the  argument 
against  one  of  the  former  rules  of  exclusion,  that  no  man 
will,  without  some  motive,  make  a  false  statement  in  pre- 
ference to  one  that  is  true ;  and  having  seen  that,  even 

(a)  Where  a  man  is  conyicted  of  an  offence,  which  is  inconsistent  with 
the  principles  of  honesty  and  hnmanity,  the  law  considers  his  oath  to  be 
of  no  weight,  and  excludes  his  testimony,  Ac.  2  Starkie,  718.  This  is 
the  text  on  which  commeotaries  have  been  made  by  nomerons  decisions, 
none  of  them  denying  any  fatore  judge  the  right  of  declaring  any  othsr 
offence  to  be  contrary  to  the  principles  of  honesty  and  humanity,  and  of 
conrse  rendering  those  guilty  of  it  incompetent  witnesses. 
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when  that  motive  exists  in  the  shape  of  interest,  there 
were  so  many  antagonistic  motives  always  at  work  as  to 
render  it  more  probable  that  truth  would  be  extracted 
from  an  interested  witness,  than  that  he  should  either 
endeavour  to   deceive  or  succeed  if  he   did   attempt  it. 
Having  come  to  this  conclusion  in  cases  when  the  motive 
for  falsity  exists,  why  should  we  hesitate  in  a  case  when 
no  such  motive  appears  ?     One  who  haa  been  guilty  of 
falsehood,  perjury  if  you  will,  ninety-nine  times,  will  tell 
the  truth  the  hundredth,  if  he  expects  no  advantage  from 
conceahng  it  or  telling  a  falsehood.     Kemember  that  we 
are  now  speaking  of  infamy  alone  as  a  ground  of  exclu- 
sion, not  infamy  coupled  with  interest  in  the  shape  of  a 
bribe,  or  any   other  motive   directly   operating   on   the 
witness.     To  justify  the  exclusion  in  such  a  case,  we  must 
suppose  that  because  a  witness  has,  for  some  advantage 
received  or  expected,  told  a  falsehood  once,  he,  without  any 
advantage,  to  himself  without  any  motive,  for  ever  after 
will  persevere   in  telling  falsehoods  rather  than  truths. 
Nay,  more,  we  must  suppose  that  after  having  been  detected 
and  punished  for  the  falsehoods  which  he  was  induced  by 
the  hope  of  gain  to  utter,  for  it  is  the  conviction  only 
which  creates  the  incompetency,  he  will,  without  the  hope 
of  gain,  incur  the  same  risk  merely  for  the  love  of  false- 
hood.    This  is  so  improbable,  that  some  inducement  must 
be  added,  to   render  the  perjury  probable,  and  justify, 
on  that  ground,   the   exclusion.     What  shall   that   be? 
An  interest  in  the   event?      But  we  have  seen  that 
this    alone    is    not    sufficient    cause :    nor  is    the    con^ 
viction  for  an  infamous  crime  alone  a  sufficient  cause. 
If  the  union  of  the  two  produces  that  effect,  then  the  rule 
should  be,  not  that  an  infamous,  but  that  an  infamous  and 
interested  witness  ought  not  to  be  heard.     But  the  rule, 
even  thus  modified  and  restricted,  would  be  a  bad  one,  on 
account  of  the  effect  it  would  have  on  the  right  of  third 
persons,  and  on  the  security  of  the  person  and  property  of 
the  party  who  had  been  convicted.     The  most  approved 
authorities,  from  which  the  rule  is  derived,  add,  as  the 
reason  on  which  it  is  founded,  "  that  the  law  considers  the 
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testimony  of  one  so  convicted  as  of  too  doubtfiil  and 
suspicious  a  nature  to  be  admitted  in  a  court  of  justice 
to  affect  the  property  or  liberty  of  others  "  (a).  This  sup- 
poses the  testimony  of  the  witness  always  to  be  intended 
to  take  away  the  property  or  liberty  of  another.  But 
how  if  its  being  heard  be  the  only  means  of  preserving 
property,  or  hberty,  or  life  itself?  How  then  ?  Is  it  of 
too  suspicious  a  nature  to  eflFect  these  good  ends?  It 
would  rather  seem  that  the  reason  may,  in  many  cases,  be 
traced  to  the  inconsiderate  legislation  of  early  ages, 
which  made  the  disability  to  testify  a  part  of  the  penalty 
for  the  offence,  intended  to  affect  the  offender  alone,  with- 
out considering  the  extensive  operation  it  might  have  on 
the  interests  of  others ;  for  we  find  the  same  clause 
introduced  into  modem  statutes,  adding,  after  other  pen- 
alties, "  and  shall  be  incapable  of  testifying  in  any  court 
of  justice."  But  whatever  be  its  origin,  there  is  no  good 
argument  for  its  continuance.  If  there  are  some  occasions 
on  which  we  may  choose  our  own  witnesses,  there  are 
many  others,  and  quite  as  important,  on  which  this  is 
regulated  by  chance.  If  the  only  and  casual  witness  of 
a  transaction,  on  which  fortune  may  depend,  happens  to 
have  been  convicted  in  this,  or  even  in  a  foreign  (6), 
country  of  an  infamous  crime — ^no  matter  what  time  has 
elapsed,  or  what  the  character  of  the  witness  may  be — ^he  is 
incompetent.  No  matter  whether  his  testimony  is  cor- 
roborated by  circumstances  so  as  to  render  it  evidently 
true,  or  whether  it  is  enforced  by  being  clearly  contrary  to 
his  interest,  nothing  can  render  it  fit  to  be  heard ;  truth 

(a)  Starkie,  714,  cites  Gilb.  L.  E.  256.  2  Bulst.  154,  Br.  b.  4,  e.  19. 
lb.  b.  4,  0.  8  Blackfltone  gives  one  of  those  fanoifol  reasons,  too  fre- 
qaently  found  in  his  excellent  work,  in  support  of  the  common  law  mlesy 
Uiat  "  because  the  person  convicted  of  an  infamous  crime  could  not  have 
served  as  a  juror,  he  should  not  be  permitted  to  give  evidence  to  a  jury, 
with  whom  he  was  too  scandalous  to  associate/* 

(b)  This  point  has  been  differently  decided  in  Massachusetts  and  in 
Maryland.  In  the  state  first  named,  the  foreign  conviction  did  not  dis- 
qualify ;  in  the  last,  it  operates  as  an  exclusion.  17  Mass.  515.  2  Ear.  ^k 
M*U.  120.    lb.  878.    1  Har.  A  J.  572. 
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itself — evident,  uncontradicted,  and  incontrovertible  truth 
— ^must  not  be  received  from  lips  that  have  once  been 
polluted  by  falsehood,  if  that  falsehood  have  received  the 
condemnation  of  law ;  for,  unless  sentence  have  been 
passed,  an  hundred  falsehoods,  proclaimed  in  the  market- 
place every  day  of  the  witness's  life,  will  not  disqualify 
hiuL  But,  even  in  the  cases  where  the  witness  is  selected, 
there  is  no  security ;  his  previous  conviction  may  be 
unknown,  or  a  subsequent  judgment  may  incapacitate  : 
and  cases  are  not  wanting  where  testaments,  regularly 
executed  in  the  presence  of  the  requisite  number  of 
witnesses,  have  been  set  aside  (a),  and  the  will  of  the 
testator  disregarded,  because  one  of  those  witnesses  had, 
either  previously  or  subsequently,  been  convicted  of  a 
crime,  the  chief  punishment  for  which  has  thus  fallen  on 
the  innocent.  Even  hfe  itself  may  fall  a  sacrifice,  the  life 
of  the  innocent,  by  an  ignominious  death,  to  an  adherence 
to  this  rule,  and  that  by  no  violent  supposition  of  circimi- 
stances.  A  homicide  has  been  committed  which,  accord- 
ing to  appearances,  would  be  murder,  but  which  facts, 
known  only  to  the  convicted  witness,  prove  to  have  been 
a  justifiable  act ;  but  that  witness  cannot  be  heard.  Thus 
fortune,  liberty,  life  itself,  are  sacrificed  to  the  maintenance 
of  a  rule  which  is  absurdly  invoked  as  their  support. 

5.  Thus  far  the  exclusion  of  the  witness  has  been  con- 
sidered only  as  it  may  afiect  others.  But  consider  the 
more  probable  operation  it  may  have  on  the  witness,  and 
through  him  on  the  public  peace.  In  the  long  list  of 
ofiences  against  person  or  property,  how  many  are  there 
to  the  conviction  for  which  the  testimony  of  the  party 
injured  is  indispensable  ?  All  these  may  be  committed 
with  impimity  against  a  person  disqualified  by  this  rule 
from  giving  testimony,  and  thus  a  short  imprisonment, 
which  the  law  may  have  affixed  as  a  sufficient  punishment 
for  the  crime,  is  changed  into  an  outlawry  of  the  most 
rigorous  kind,  by  which  the  party  is  put  completely  out  of 
the  protection  of  the  law,  and  subjected  to  depredation  on 

(a)  Mackender  v.  Maokender,  Hill.  28.  Qeo.  H.    DTNally,  £▼.  208. 
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property,  to  insults,  to  personal  injury,  and,  if  a  female,  to 
the  most  brutal  violence  without  the  hope  of  redress. 

Here  again,  as  in  the  case  of  interest,  we  find  by  our 
present  law,  exceptions  introduced,  founded  on   reasons 
which  apply  with  equal  force  to  the  rule.     By  statute,  in 
England,  a  conviction  for  petit  larceny  shall  not  disable 
the  witness ;    by  the   court  it  has  been  decided,  that 
the  affidavit  of  a  person  incapacitated  as  a  witness  by  con- 
viction for  perjury  shall  be  received  as  evidence,  in  defence 
of  a  charge  brought  against  him;  the  judge.  Holt,  making 
this  natural  reflection — "  because  he  has  been  convicted  of 
perjury,  must  he,  therefore,  suffer  all  injuries  and  have  no 
way  to  help  himself?"     Yet  it  never  occurred   to  the 
learned  judge,  that  this  effect  which  he  agreed  to  give  to 
the  convicted  defendant's  affidavit,  for  a  purpose  which 
concerned  himself,  and  where,  of  course,  the  two  objec- 
tions of  interest  and  infamy  were    combined,  ought  to 
be  extended  to  the  case  where  the  interest  or  the  life 
of  a  third  person  were. in  jeopardy,  and  where  the  con- 
victed  witness  had  no  interest  to   disguise  the   truth. 
Still  less  did  it  occur  to  him  that  the  very  words  of  his 
decision  would  permit  the  convicted  person  to  make  a 
complaint  for  an  injury  done  to  himself,  or  to  support 
the  prosecution  by  his  oath,  the  only  testimony,  perhaps, 
in  existence  ;  for  it  is  only  in  the  case  of  an  affidavit  to  be 
used  on  an  incidental  question,  that  the  exception  is  made  : 
a  case  which,  of  all  others,  ought  not  to  have  been  made 
an  exception ;  that  of  affidavit,  made  with  deliberation, 
in  secret,   and  attended  by   no  opportunity  for  cross- 
examination.     Therefore,  we  have  the  strongest  case  in 
favour  of  the  rule  made  an  exception  to  it ;  and  the  rule 
itself  applied  to  those  only  where  there  is  the  least  danger 
from  the  admission  of  the  testimony. 

Another,  and  no  less  incongruous,  exception  is,  that 
made  in  favour  of  the  accomplice,  who  is  every  day 
admitted  to  testify  against  the  principal.  Here  we  have 
interest  of  the  highest  kind — ^the  hope,  often  the  assur- 
ance, of  pardon — joined  to  the  acknowledged  inflGunj  of  a 
participation  iu  the  crime ;  and  yet  the  witness  is  heard. 


THE   CODE   OF   EVIDENCE.  473 

For  what  reason,  if  the  general  rule  of  exclusion  be  a 
good  one,  should  the  exception  be  made  ?  Necessity  ? 
What  necessity  ?  The  necessity  of  convicting  the  accused 
by  false  testimony ;  for  it  is  on  the  supposition  that  it  will 
be  false  that  you  exclude  it  in  other  cases.  If  the 
evidence  be  too  suspicious  to  be  heard  to  preserve  fortune, 
liberty,  or  life,  can  it  be  pretended  that  there  is  a  necessity 
for  using  it  for  depriving  one  of  these  blessings  ? 

The  uncertainty  of  the  rule  has  been  hinted  at,  as  one 
of  the  reasons  for  abolishing  it.  To  what  offences  shall  it 
apply  ?  Particular  circumstances,  enumerated  in  different 
books,  all  agree  that  felony  is  one  of  them.  This  com- 
prehensive and  ill-defined  term  embraces  so  many  acts, 
Lh  employing  a  different  degree  of  depravity;  from 
treason  down  to  petit  larceny,  that  it  cannot  well  be  con- 
ceived that  all  suppose  the  want  of  veracity  in  those  who 
are  guilty  of  them,  more  especially  of  a  general  disposi- 
tion to  utter  falsehood  or  conceal  the  truth,  without  any 
special  motive.  To  preserve  the  rule,  therefore,  with  any 
appearance  of  consistency,  it  must  be  modified :  a  line 
must  be  drawn  between  such  offences  as  suppose  a  par- 
ticxdar  proneness  to  falsehood,  and  those  which  evince  only 
other  species  of  depravity.  To  have  taken  the  losing  side 
in  a  political  struggle  and  have  incurred  the  crime  of 
treason,  certainly  does  not  create  a  presumption  of  the 
disposition  to  perjury;  and  perjury  without  motive,  for 
the  purpose  of  depriving  an  innocent  stranger  of  his 
fortune  or  his  life,  or  for  the  destruction  of  his  reputation. 
We  must  distinguish  :  and  when  we  come  to  analyse 
the  different  offences,  in  order  to  discover  in  which  of  them 
lies  this  latent  disposition  to  mendacity,  we  shall  find  it  in 
none,  and  we  shall  come  to  the  conclusion  at  which  I  have 
arrived — that  the  exclusion,  in  this  case,  also,  ought  to  be 
abolished. 

6.  One  more  ground  of  exclusion  remains  to  be  dis- 
cussed :  that  arising  from  religious  opinion.  The  doctrine 
on  this  subject,  after  having  gone  through  several  changes, 
is  settled,  as  far  as  any  thing  depending  on  judicial  deci- 
sions can  be  settled,  into  this  rule,  that  a  disbelief  in  a 
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future  state  of  rewards  and  punishments  is  the  only  cause 
of  religious  exclusion.     It  is  certain  that  this  state  of  the 
mind  destroys  one  of  the  sanctions  for  the  eflBcacy  of  the 
oath  ;  but  that  it  is  compensated  by  the  additional  weight 
which  may  reasonably  be  supposed  to  be  given  to  one  of 
the  others,  the  moral,  honorary,  or  penal  sanction,  just  as 
the  privation  of  one  sense  adds  accuracy  and  sensibility  to 
the  others.     The  man  who  is  so  unfortunate  as  not  to 
beUeve  in  a  future  state,  will  be  conscious  of  the  (Us- 
advantage  attending  this  disbelief  upon  his  reputation, 
and  will  endeavour,  by  a  more  scrupulous  attention  to  his 
conduct  and  conversation,  to  -show  that  his  want  of  faith 
does  not  derogate  from  his  respectabiUty.     But,  without 
having  recourse  to  this  supposition,  of  an  increased  force 
in  the  other  sanctions  fix^m  the  suppression  of  one,  ought 
we  to  believe  that  the  man  who  doubts  whether  he  will 
be  punished  in  a  future  state  for  false  testimony  given  in 
this,  will,  therefore,  feel  himself  bound  by  no  obligation  to 
tell  the  truth ;  or,  to  state  the  position  more  truly,  will,  on 
that  account,  be  more  inclined  to  falsehood  than  to  truth ! 
May  he  not  dread  the  reproaches  of  his  conscience  in  this 
life  ?    May  not  a  moral  sense  show  him  the  utility  and 
beauty  of  truth  ?    May  not  a  sense  of  honour  make  him 
disdain  the  idea  of   falsehood?      May  not  the  fear  of 
infamy  or  of  punishment  deter  him  ?    No,  say  the  inexor- 
able exclusionists;  we  must  have  every  security  for  the  truth 
of  the  testimony,  or  we  dare  not  trust  ourselves  with  hearing 
it ;  or  rather,  we  must  have  this^  and  we  will  dispense  with 
all  the  other.    A  man  of  profligate  character,  who  laughs  at 
all  moral  duties ;  a  dishonoured  and  notorious  liar,  who  has 
no  regard  for  reputation;  a  witness  who  resides  out  of  the 
reach  of  the  tribunals  which  might  bring  him  to  punishment 
for  his  perjury,  and  therefore  has  no  fears  for  the  conse- 
quences ;  all  these  may  be  heard ;  but  the  man  of  honour, 
of  integrity,  and  the  most  fearful  of  the  temporal  conse- 
quences of  an  aberration  from  truth,  cannot  be  heard  if 
he  cannot  believe  in  the  immortaUty  of  the  soul — a  most 
unfortunate  state  of  mind,  but  certainly  not  one  that 
supposes  a  want  of  veracity.     Belief  in  a  fiiture  state  must 
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arise  either  from  reasoning  on  probabilities,  or  from  a  con- 
viction of  the  truth  of  revealed  religion.     Some  minds 
may  be  so  framed  as  not  to  yield  to  the  evidence  which 
most  of  us  think  sufficient  on  these  points  ;  but  surely  an 
inability  to  draw  a  just  conclusion  from  abstract  proposi- 
tions, does  not  imply  such  a  degradation  of  moral  principle 
as  would  render  it  more  probable  that,  without  motive, 
he  woxdd  prefer  falsehood  to  truth.     The  religious  sanction 
is  the  only  one  which,  by  this  reasoning,  will  secure  the 
truth.     But  yet,  you  will  believe  a  quaker,  who  rejects 
even  the  form  of  the  oath ;  yet  you  will  in  a  thousand 
instances,  as  in  custom-house  declarations,  put  no  faith  in  the 
oath,  which  is  unaccompanied  by  the  other  sanctions,  and 
because  little  dishonour  is  attached  to  their  breach,  and 
punishment  rarely  follows  their  violation.     If  the  truth 
could  be  demonstrated,  it  would  appear  that  the  fear  of 
the  consequences  in  a  ftiture  state  is  not  half  so  operative, 
taken  by  itself,  as  the  fear  of  dishonour  and  punishment 
here.      Therefore,  in  itself,  this  disbelief  does  not  destroy 
the  credibility  of  the  witness.      On  the  contrary,  from  the 
mode  in  which  alone  it  can  be  proved,  it  must  add  to  his 
credit.    To  avow  this  disbelief  requires  some  courage.     The 
atheist  is  a   character  not  favoured  in    society.     A  re- 
pugnance to  utter  a  falsehood,  for  the  most  part,  would 
be  the  motive  for  making  the  avowal ;  yet,  the  moment 
he  has  given  this  evidence  of  his  regard  to  truth,  he  is 
declared  unworthy  of  belief.      If,  being  an  unbeliever, 
he  answers  falsely  that  he  believes,  he  is  a  good  witness. 
If  he  answers  truly  on  this  point,  the  presumption  is,  that 
he  will  answer  imtruly  to  every  other  question  that  may 
be  put  to  him ;  for,  remember,  that  whatever  proof  you 
may  have  to  convict  him  of  disbelief,  it  must  all  end  in 
that  to  be  derived  from  his  own  examination.      What 
he  may  have  said  or  written  yesterday  is  no  proof  of  his 
belief  to-day.     It  is  the  actual  state  of  mind  at  the  time 
of  examination  that  must  be  inquired  into,  and  if  he  be- 
lieves then,  he  is  a  good  witness  ;  and  this  state  of  mind 
can  only  be  known  from  himself. 

In  itself,  then,  the  exclusion  is  absurd.     In  its   con- 
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sequences  it  is  more  dangerous  than  any  we  have  reviewed. 
Not  only  is  the  unbeliever,  in  common  with  the  witness 
convicted  of  crime,  put  out  of  the  protection  of  the  law,  as 
to  all  injuries  to  his  person  or  property  that  require  his  own 
evidence  to  punish  or  repress ;  not  only  in  this  case,  as  in  that, 
is  the  party  entitled  to  his  evidence  deprived  of  it,  when  it 
may  be  necessary  for  the  protection  of  his  property  or  his 
life  ;  but  in  this  case  every  kind  of  outrage  may  be  com- 
mitted, not  only  upon  the  person  who  wants  the  necessary 
faith,  but  in  the  presence  of  others  of  the  same  description. 
There  is  no  more  risk  than  if  it  were  committed  before  so 
many  statues.  All  those  who,  knowing  the  oflfender  s  guilt, 
might  wish  to  avoid  giving  testimony  against  him,  but  are 
unwilling  to  expose  themselves  to  the  punishment  of  per- 
jurers by  false  testimony,  have  the  ready  means  of  avoiding 
the  examination — an  avowal  of  unbelief  is  all  that  is 
necessary.  If  it  be  false,  there  can  be  no  detection  or 
punishment,  for  as  it  is  a  matter  of  belief  only,  no  one  can 
contradict  this  assertion. 

There  is  another  view  in  which  the  inquiry  into  religious 
belief,  which  must  precede  the  exclusion,  appears  h^hly 
reprehensible.  All  kinds  of  religion  are,  by  our  laws  and 
constitution,  put  on  a  perfect  equality.  He  who  believes, 
he  who  doubts,  and  he  who  disbelieves,  have  the  same 
civil  rights.  Every  speculation,  as  to  the  existence  or 
non-existence  of  a  future  state,  of  the  probability  or 
duration  of  rewards  or  punishments  we  may  expect  there, 
all  the  infinite  modifications  from  mere  conjecture  to  per- 
fect faith,  are  all  so  many  species  of  religious  tenets.  No 
one  sect  has  a  right  to  say  to  another,  mine  is  the  true 
doctrine,  and  therefore  I  am  entitled  to  temporal  advan- 
tages of  which  you  ought  to  be  deprived.  But  the  right 
of  appearing  as  a  witness  against  one  who  has  conmiitted 
a  crime  affecting  the  party,  is  a  civil  and  temporal  right ; 
to  deprive  him  of  it,  for  a  want  of  imiformity  of  faith  in 
any  one  point  with  the  rest  of  the  conmiunity,  is  to  deprive 
him  of  it  for  a  difference  in  religious  belief,  which  is  con- 
trary to  the  constitution  and  laws. 

For  these  reasons,  all  exclusions  of  particular  person^ 
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as  witnesses,  are  abolished  by  the  code,  except  in  the 
instance  of  persons  insane,  and  the  analogous  one  of 
infants  whose  minds  are  not  sufficiently  developed  to  give 
information  on  the  subject  inquired  of.  But  in  these  cases 
modifications  of  the  present  law  are  introduced,  which 
require  the  attention  of  the  general  assembly. 

As  the  law  now  stands,  the  court  decides  on  the  fact 
which  is  to  cause  the    exclusion   of  the    witness ;  and, 
although  the  jury  may  be  quite  convinced  of  the  sanity,  or 
maturity  of  judgment  of  the  witness,  he  cannot  be  heard, 
if  the  court  believes  him  either  to  have  lost,  or  not  yet  to 
have  acquired,  the  intellectual  powers  necessary  to  distin- 
guish and  relate  the  truth.     By  this  code  the  determina- 
tion of  these  questions  is  vested   in  those  who  are  to 
determine  the  principal  question ;  they  are  to  examine  the 
persons  said  to  be  insane,  and,  if  they  think  it  necessary, 
other  witnesses.     They  are  also  to  examine  the  infant,  and 
to  determine,  not  by  the  usual  inquiry,  whether  he  under- 
stands the  nature  of  an  oath,  but,  by  questions  which 
may  satisfy  them,  "  whether  his  faculties  are  sufficiently 
developed  to  receive  correct  impressions  o/'^A^/oc^  relative 
to  which  he  is  interrogated,  to  relate  those  impressions 
correctly,  and  to  feel  the  obligation  of  doing  it  truly.'' 
These  are  the  only  cases  of  total  exclusion.     Those  who, 
mider  certain  circumstances,  cannot  testify,  are  slaves,  in 
cases  affecting  free  persons  ;  counsellors  and  attorneys,  in 
the  cases  before  mentioned ;  priests  of  the  Catholic  re- 
ligion, in  cases  of  religious  confession  ;  and  parties  to  the 
suit,  under  the  modifications  contained  in  the  code,  and 
hereinbefore  fully  explained. 

The  constitution  also  creates  another  partial  exclusion, 
or  rather  privilege,  which  a  witness  has  of  refusing  to  give 
his  testimony,  whenever  the  answer  to  a  question  put  to 
him  will  make  him  liable  to  prosecution  for  a  crime.  It 
is  true,  that  the  words  of  the  constitution  only  extend 
this  privilege  to  criminal  prosecutions  and  to  the  accused ; 
but  the  incongruity  of  forcing  a  witness  to  do  that  which 
the  accused  was  protected  against,  seemed  to  call  for  the 
provision  contained  in  the  code,  which,  however,  modifies 
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the  rule,  as  now  understood,  so  as  to  restrict  the  objection 
to  such  answers  only  as  would  Aimish  evidence  against 
the  witness  on  a  prosecution  for  a  crimb. 

To  appreciate  properly  the  reduction  of  the  exclusionary 
rules  to  this  narrow  compass,  we  must  not  only  consider 
the  advantages  it  will  have  in  the  investigation  of  truth 
on  the  trial,  which,  it  is  hoped,  have  been  suflBciently 
demonstrated ;  but  we  must  also  consider  the  effect  it  will 
have  in  simplifying  the  law,  rendering  a  recourse  to  it  less 
expensive,  giving  it  certainty  and  stability,  and  diminish- 
ing the  number  of  suits.  That  these  consequences  must 
necessarily  follow,  will  be  apparent  to  the  most  hasty 
observer.  Whoever  has  opened  one  of  the  English 
treatises  on  evidence ;  whoever  has  looked  over  the  index 
to  a  volume  of  reports,  or  into  any  of  the  abridgments, 
and  examined  its  contents  on  that  subject,  will  have  seen 
how  large  a  proportion  is  occupied  with  cases  in  which  the 
competency  of  witnesses  is  discussed ;  not  only  for  causes 
which  would  disqualify  generally,  but  for  those  which 
make  them  incompetent  to  particular  points,  or  in  parti- 
cular suits.  Most  of  the  arguments  depending  on  nice,  and 
often  fanciful,  distinctions,  and  the  decisions  doubted, 
or  confirmed,  or  overruled,  according  to  the  judgment  or 
caprices  of  a  succeeding  judge,  and  sometimes,  we  may 
venture  to  say,  according  to  his  respect  for,  or  jealousy  of, 
his  predecessor  (a).  But  when  the  rule  is  abolished,  all 
the  exceptions  go  with  it,  and  the  simplicity  which  we 
have  claimed  for  the  new  system  is  apparent.  Its  certainty 
and  stabiUty  are  derived  from  the  same  source.  When 
the  law  is  simple  and  precise,  the  courts  can  make  no  ex- 
ceptions, as  they  did  when  they  themselves  legislated  on 
the  subject ;  and  from  those  exceptions  arose  all  the  un- 
certainty and  instability  of  the  law  of  evidence.  I  need 
scarcely  add  a  word  to  prove  another  of  the  characteristics 
I  have  ascribed  to  this  change  in  the  law;  that  a  re- 
course to  it  would  be  had  with  less  expense ;  for  a  few 
short  articles,  and  a  single  page,  contain  all  that  must  now 

(a)  Bee,  in  the  English  Reports,  the  namerons  oases  before  Lords 
Eenyon  and  Mansfield. 
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be  sought  (and  frequently  without  any  certainty  of  success) 
in  many  volumes^  and  numerous  decisions :  its  probable 
effect  in  diminishing  the  number  of  suits,  has  been  already, 
and  it  is  hoped  successfully,  discussed. 

Having  determined  the  few  cases  m  which  persons  are 
Gtctually  or  partially  excluded  from  appearing  as  witnesses, 
the  code  next  regulates  the  manner  in  which  they  are  to  be 
examined ;  and  here  the  entrance  into  a  boundless  field  of 
debatable  ground  is  prevented  by  a  provision,  that,  with 
the  exceptions  contained  in  the  articles  that  have  already 
been  examined,  and  the  single  additional  one  in  relation  to 
leading  questions,  every  interrogatory,  pertinent  to  the 
issue,  may  be  put,  and  must  be  answered.  No  more 
debates  as  to  what  is  proper  evidence  in  one  cause  and 
what  in  another.  The  simple  inquiry  is,  will  the  answer 
to  the  question  elucidate  the  fact  in  dispute  ?  No  rules 
Eure  given  on  this  point,  because  none  can  be  framed  that 
would  direct  the  judge  through  the  infinite  variety  of  cir- 
cumstances in  which  they  must  be  applied.  Whether  the 
question  proposed,  therefore,  is  pertinent  to  the  issue  or 
not,  is  of  necessity  left  in  every  case  to  the  discretion  of 
the  judge. 

Leading  questions,  or  those  which  suggest  facts  to  the 
witnesses,  are  forbidden  ;  but  what  shall  be  deemed  such 
is  again,  of  necessity,  left  to  the  decision  of  the  court,  but 
with  a  general  direction  not  to  prevent  suggestions  neces- 
sary to  recall  facts  to  the  memory  of  the  witness  when  the 
transaction  is  remote ;  when,  from  its  nature,  it  was  not 
likely  to  have  made  a  strong  impression  on  the  mind  of 
the  witness ;  or  when,  from  age,  indisposition,  timidity,  or 
other  cause,  his  mind  is  weakened  or  disturbed. 

The  witness  is  also  permitted  to  refresh  his  memory  by 
written  notes  made  by  himself,  or  another  by  his  direction; 
and  in  all  cases,  when  his  testimony  relates  to  accounts  or 
calculations,  he  is  permitted  to  refer  to  the  papers  or  books 
containing  them. 

He  is  put  under  the  protection  of  the  court 
to  guard  against  harsh  language,  or  what  is  called  brow- 
beating; and  provision  is  made  for  giving  him  time  for 
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reflection  when  necessary,  and  for  rectifying  errors  in  his 
testimony. 

He  who  alleges  a  fact  judicially,  must,  if  it  be  litigated, 
prove  it ;  but  if,  in  the  same  manner  confessed,  no  proof 
need  be  adduced.  If  neither  confessed  nor  denied 
judicially,  it  must  be  proved  ;  the  oath  of  the  party  alleg- 
ing, in  this  case,  forming  presumptive  proof. 

The  rule  requiring  that  the  best  evidence  of  the  fact 
alleged  shaU,  in  aU  cases,  be  produced,  is  modified  and 
restricted  to  the  following  cases  : 

1.  When  a  positive  law  has  declared,  that  to  give 
validity  to  any  species  of  contract,  it  shall  be  made  in 
writing,  then  no  other  proof  shall  be  admitted ;  unless  it 
be  proved,  that  the  writing  was  made,  but  has  been  casually 
lost  or  destroyed,  or,  without  the  fault  of  the  party,  placed 
without  his  reach. 

2.  When  scriptory  evidence  of  the  facts  has  been  made, 
and  was  in  the  possession  of  the  party ;  unless  it  has  been 
lost  or  placed  out  of  his  reach,  in  the  manner  above  stated. 

3.  When  positive  law  has  declared  certain  evidence 
necessary  for  the  proof  of  the  facts  designated  in  the  law. 

4.  When  the  fact  which  is  alleged,  if  true,  must  have 
appeared  by  an  authentic  act. 

In  all  other  cases  where  evidence  shall  be  produced, 
which  the  judge  or  jury  shall  deem  inferior  to  other  evi- 
dence which  is  not  produced,  it  shall,  if  legal  evidence,  be 
heard,  and  the  nonproduction  of  the  other  shall  operate  as 
presumptive  evidence,  to  have  the  weight  it  may  deserve, 
according  to  the  circumstances  of  the  case,  against  the 
party  faUing  to  produce  it. 

These  provisions  were  deemed  necessary  to  avoid  much 
useless  and  perplexed  investigation  as  to  the  relative 
authority  of  evidence,  which  frequently  causes  great 
injustice  in  the  exclusion  of  testimony,  and  always  much 
perplexity  in  the  argument.  The  first  of  them  was 
drawn  with  the  view  to  prevent  the  hberties  that  are 
taken  by  courts  with  the  legislative  will,  as  expressed  in 
such  laws  as  are  known  by  the  name  of  the  Statute  of 
Frauds  in  England,  and  the  analogous  provisions  in  the 
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civil  and  other  codes  of  law :  sometimes  enforcing  the 
written  law  according  to  its  terms ;  at  others,  creating 
exceptions,  which  weaken,  if  they  do  not  destroy,  its 
efficacy.  Whether  the  Civil  Code  itself  ought  not  to 
contain  some  exceptions  to  the  strictness  of  this  rule,  and 
whether,  while  it  declares,  in  general  tenns,  that  the 
omission  of  formalities  shall  vacate  the  act,  it  should  not 
still  provide  for  the  cases  where  it  was  not  in  the  power 
of  the  party  to  comply  with  them,  are  questions  worth 
considering  when  the  revision  of  that  code  shall  again 
come  before  the  legislature.  In  the  meantime  its  will, 
clearly  expressed,  must  be  obeyed.  It  is  better  that 
individuals  should  suffer  from  the  operation  of  a  law 
acknowledged  to  be  bad,  than  that  the  remedy  should  be 
applied  by  unconstitutional  means.  The  one  is  a  partial, 
the  other  a  general  and  fundamental  evil. 

The  second  modification  of  the  rule  provides  for  cases 
in  which  the  parties  have  made  evidence  of  their  inten- 
tions, and  reduced  the  same  to  writing ;  in  which  case 
t^istimonial  evidence  cannot  be  produced  without  proving 
the  loss  of  the  WTiting.  In  this  the  present  law  is  not 
changed. 

The  two  other  cases  need  no  explanation. 

Another  rule  of  evidence  productive  of  much  uncer- 
tainty of  decision,  is  that  which  declares  *'that  parol 
evidence  shall  not  be  admitted  against  or  beyond  what  is 
contained  in  a  written  act,  nor  of  what  may  have  been 
said  before  or  at  the  time  of  making  it."  To  this,  impor- 
tant qualifications  are  added  by  the  system  now  proposed. 
It  is  confined  in  its  operation  exclusively  to  writings 
containing  obligations  or  donations,  and  to  testamentary 
dispositions.  These,  it  is  supposed,  will  comprehend  all 
the  cases  in  which  the  parties  may  be  supposed  to  have 
expressed  all  they  intended  on  the  subject  matter  on 
which  they  wrote.  Error,  fraud,  violence,  threats,  or  any 
other  circumstance  that,  by  the  provisions  of  the  Civil 
Code,  would  avoid  or  modify  a  written  contract,  evi- 
dently ought  to  be  proved  by  extraneous  evidence. 
Although  no  party,  except  in  the  designated  cases,  shall 

2h 
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be  permitted  to  qualify,  by  testimonial  evidence,  that  wliich 
he  has  deliberately  committed  to  Avriting,  j^et,  as  his  will 
constituted  the  obligation  of  which  the  writing  is  ouly 
the  evidence,  the  opposite  party  may  resort  to  that 
hiofhcr  evidence  of  will  which  resides  in  the  mind  of  the 
other,  by  calling  on  him  to  declare,  on  oath,  what  was 
his  true  meaning.  Circumstances  are  pointed  out  Avliicli 
are  necessary  to  be  considered,  whenever,  for  the  purpose 
of  defeating  a  contract,  an  allegation  is  made  of  error, 
fraud,  violence,  or  threats  ;  but  the  effect  they  are  to  have 
is  left  to  the  discretion  of  the  judges  of  the  fact. 

The  sanction  of  an  oath,  or  an  equivalent  affimiation, 
is  required  for  the  reception  of  testimonial  evidence,  from 
which  it  follows  that  one  witness,  who  is  himself  under 
that  sanction,  ought  not  to  state  what  another  had  said 
who  was  under  no  such  obligation  to  tell  the  truth,  and 
whose  veracity  cannot  be  tested  by  cross-examination,  or 
the  other  means  of  discoverino-  it.  But  there  are  neces- 
sary  exceptions  to  this  rule,  and  the  code  lia.s  not  left 
them  to  be  ascertained  by  j  udicial  legislation.  They  are 
the  following: 

A  witness  may  declare  what  the  party  to  the  suit,  his 
agents,  or  other  persons  who  could  have  Ijound  liuii  by 
their  contracts,  or  those  under  whom  such  party  claims, 
have  said,  when  such  proof  is  required  by  the  opposite 
party.     What  has  been   said   relative  to  the  matter  iii 
dispute  in  the  presence  and  hearing  of  one  party  to  the 
suit,   may  be  given   in   evidence   by  the   other,   as   a 
foundation  for  a  presumption  to  be  drawn*  from  what  he 
said,  or  did,  or  from  his  silence.     What  a  witness  has 
said  when  he  was  not  under  oath  may  be  proved,  to  show 
that  it  was  consistent  or  inconsistent  with  his  testimony. 
If  a  witness  has  been  examined  on  a  former  trial  between 
the  same  parties,  for  the  same  cause,  what  he  has  said 
may  be  related  by  another,  if  such  w^itness  be  dead,  or 
his  testimony  cannot  be  procured.     In  cases  of  honiieide, 
what  the  deceased  has  said,  after  receiving  the  wound,  in 
relation    thereto,    may  be    given    in    evidence,    if   his 
deposition  could    not>  from  circumstances,  have    been 
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taken.  When  the  declarations  of  a  party,  or  a  witness, 
under  the  first  or  second  of  the  excej^tions  before  men- 
tioned, are  given  in  evidence,  any  thing  said  by  another 
person,  which  is  necessary  to  contradict  or  explain  what 
was  said  by  such  party  or  witness,  may  be  given  in 
evidence.  As  proof  of  the  hand-writing  of  a  witness, 
who  is  dead  or  absent,  may,  in  certain  cases,  be  admitted 
as  a  presumption  tliat  he  would  not  have  signed  if  he 
could  not  prove  the  execution ;  so  any  material  declai'a- 
tion  of  such  witness,  to  rebut  this  presumption,  may  be 
related.  In  cases  not  depending  on  scriptory  evidence, 
a  party  is  permitted  by  the  code  to  give  evidence  of  what 
he  himself  said  or  did  at  the  time  of  the  transaction  in 
relation  to  the  matter  in  litigation,  in  order  to  explain 
his  intentions ;  but  in  this,  as  in  other  cases,  he  may  be 
examined  on  the  trial  by  the  adverse  party.  There  is  a 
species  of  evidence  that  is  only  acquired  by  information 
from  others ;  it  is  that  usually  called  a  fact  of  public 
notoriety, — such  as  pedigree,  and  other  facts  of  the  same 
nature.  These  are  enumerated  in  the  code,  and  the  proof 
of  them  allowed. 

A  short  section  declares  that  the  rules  for  receiving 
the  oral  declarations  of  a  witness  apply  to  their  exami- 
nation on  interrogatories;  and  direct,  that,  whenever  the 
deposition  of  a  witness  is  taken  in  writing,  the  question 
as  well  as  the  answer  shall  be  written,  and  the  answer 
recorded  as  given. 

This  finishes  all  the  provisions  of  the  code  in  relation 
to  testimonial  evidence. 

The  next  head  is  that  of  scriptory  evidence,  wliich 
includes  all  kinds  of  written  proof,  except  the  exami- 
nation of  witnesses  when  their  evidence  is  reduced  to 
writing;  the  term  scriptory  having  been  used  to  desig- 
nate this  division,  because  that  of  written  evidence  would 
have  comprehended  testimonial  evidence,  when  reduced 
to  writing,  as  under  our  code  of  practice  it  always 
may  be. 

To  argue  the  advantages  of  tliis  species  of  evidence,  to 
speak  of  its  certainty  and  durability,  would  be  a  useless 
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task,  when  addressing  the  legislature  of  a  state  in  which 
those  advantages  have  been  so  wisely  secured  by  laws 
directing  its  employment  in  so  many  instances,   and 
under  such  a  variety  of  sanctions  as  in  this.     Of  writings, 
which  may  become  matter  of  evidence,  some  purport  to 
express  the  will  of  those  by  whom  they  are  made ;  others 
are  only  declarations  of  facts.     Of  the  first  kind  are  those 
which  are  called  the  acts  of  the  parties  whose  will  tliey 
purport  to  declare.     Of  the  second  are  the  attestations  of 
public  oflScers,  declaratory  that  certain  of  the  acts  were 
really  made    by  those   parties ;  and  also,  the  written 
depositions  of  witnesses.     With  the  last,  the  depositions, 
we  liave  nothing,  as  has  been  said,  to  do  in  this  division. 
The  mode  of  taking  them,   and   their  effect,   and  the 
persons  by  whom  they  may  be  made,  are  pointed  out  in 
the  Code  of  Procedure,  and  in  the  former  part  of  this 
report.     The  other  kinds  of  scriptory  evidence,  properly 
so  called,  are  divided  by  the  code  into  two  kinds,  authen- 
ticated and  unauthenfcicated. 

I.  Authenticated  acts  are  defined  to  be  "  such  instru- 
ments in  writing  as  are  attested  by  a  public  oflicer,  legally 
authorized  for  that  purpose,  in  the  forai  prescribed  by 
law.*'  It  will  readily  be  seen  that  the  evidence  here  is 
of  two  kinds.  The  expression  of  the  will  of  the  party,  as 
contained  in  the  act,  and  the  declaration  of  the  attesting 
officer,  that  such  writing  does  contain  the  will  of  the 
party,  and  to  avoid  any  misunderstanding  of  the  effect 
of  such  evidence,  the  code  provides,  that  it  shall  be  proof 
only  of  that  which  is  specially  attested  by  the  officer  to 
have  been  done  in  his  presence,  and  nothing  more,  and 
exemplifies  its  intent  by  some  of  the  most  common  cases 
in  which  this  species  of  evidence  is  produced.  A  bill 
attested  by  the  signatures  of  the  president  of  the  senate, 
of  the  speaker  of  the  house  of  representatives,  and  of  the 
governor,  is  an  authentic  act ;  but  the  signatures  prove 
only  that  the  bill  to  which  they  are  affixed  has  been 
passed  by  the  two  houses  respectively,  and  has  been 
approved  by  the  governor.  The  signature  of  the  governor 
to  a  proclamation,  under  his  seal  of  office^  offering  a 
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J^eward  for  apprehending  a  person  accused  of  murder,  is 
authentic  evidence  that  such  proclamation  was  issued  on 
the  day  it  bears  date,  that  complaints  were  made  to 
him  of  the  commission  of  the  offence,  the  flight  of  the 
defendant,  or  any  other  fact  which  he  certifies  to  have 
been  done  in  his  presence ;  but  it  is  not  evidence  that 
the  crime  was  actually  conunitted,  or  that  the  party  fled. 

The  code  divides  authentic  acts  into  four  kinds  :  legis- 
lative acts ;  records  of  courts ;  records  of  the  different 
executive  governments,  made  in  the  legal  administration 
of  its  different  departments,  which  are  declared  to  be 
authentic  acts ;  and  written  instruments,  made  in  the 
presence  of,  and  attested  by,  such  public 'oflScer  as  is  for 
that  purpose  conmiissioned  according  to  law,  and  purport* 
ing  to  testify  what  is  said,  done,  or  contracted  by  those 
whose  acts  they  are. 

1.  A  section  directs  the  manner  in  which  legislative 
acts  are  to  be  proved.  In  this  the  present  law  is  not 
changed,  as  now  the  production  of  the  original  of  an 
attested  copy,  or  of  the  statutes  printed  by  the  state 
printer,  are  considered  good  evidence.  The  provision  that 
an  error  in  either  of  the  kinds  of  copy  may  be  alleged, 
and  proved  by  collating  them  with  the  original,  is  also,  1 
apprehend,  the  law  at  this  time ;  but  it  was  thought 
advisable  to  insert  it  in  terms.  The  mode  of  proof  of 
public  and  of  private  acts,  is  declared  to  be  the  same. 
The  court  is  directed,  ex  officio,  to  take  notice  of  public  acts 

and  to  carry  them  into  eftect,  whether  pleaded  or  not ; 
but  the  party  relying  on  a  private  act  for  the  support  of 
a  right,  or  the  privilege  of  an  exemption,  must  allege  and 
prove  it. 

Private  legislative  acts  are  those  which  concern  desig- 
nated individuals  only.  All  others  are  public  acts.  All 
acts  of  incorporation,  made  for  regulating  the  police  or 
local  government  of  any  part  of  the  state ;  for  tlie 
establishment  of  the  banks  ;  for  authorizing  the  imposi- 
tion of  a  toll,  of  tonnage,  wharfage  or  other  duty  ;  for  the 
establishment  of  hospitals,  or  other  purposes  of  charity, 
or  the  promotion  of  religion,  education,  or  science,  are 
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specially  declared  to  be  public,  and  all  other  incorpora- 
tions to  be  private  acts.  But  it  is  provided,  that  this 
enumeration  is  intended  solely  for  the  purposes  of  this 
title  in  the  code,  and  does  not  affect  the  nature  or  defini- 
tion of  coi^porations  established  by  law. 

2.  Judicial  records  are,  in  a  section  under  that  title, 
defined,  and  the  mode  of  authenticating  them  in  the 
several  cases  of  their  being  those  of  a  court  in  this  state, 
in  another  state,  or  in  a  foreign  countiy.  A  new  pro- 
vision is  introduced  to  guard  against  surj^rise  and  fraud. 
It  directs  that  whenever  the  certified  copy  of  a  foreign 
judgment  is  intended  to  be  produced  as  evidence,  it 
must  be  filed  a*specified  time  before  the  trial,  and  notice 
given  to  the  opposing  party  ;  and  if  he  shall  object  to  the 
introduction  of  such  copy,  the  party  introducing  it  must 
have  it  collated  with  the  original  and  proved,  either  by  a 
witness  or  on  commission ;  and  that  if  the  copy  filed 
shall  be  thus  proved  to  have  been  a  true  one,  the  addi- 
tional expense  shall  be  borne  by  tlie  objecting  party. 
The  eflect  of  judgments,  in  other  states  of  the  union,  or 
in  foreign  countries,  as  evidence,  is  declared  to  be  the 
same  as  is  directed  in  the  code,  in  the  chapter  on  Res  ju- 
dicata, in  relation  to  judgments  in  this  state.  But  it  is 
specially  provided  that  no  judgment  rendered  in  a  suit, 
commenced  by  a  proceeding  in  rem,  whether  by  attach- 
ment or  otlierwise,  shall  have  any  eflect  of  the  res  judicata, 
except  so  far  as  respects  the  thing  seized,  unless  the 
party  have  appeared  either  in  person  or  by  attorney  and 
defended  the  suit. 

To  avoid  the  enonnous  expenses  attending  the  intro- 
duction of  proceedings  in  Admiralty,  when  necessary  as 
evidence,  it  is  provided,  that  whenever  the  object  is  to 
prove  a  condemnation  in  a  foreign  court  of  Admiralty,  no 
other  part  of  the  record  but  the  libel  and  the  condemna- 
tion need  be  produced  for  that  purpose;  and  that  no 
evidence  taken  in  such  cause  shall  be  evidence  between 
the  same  parties  of  any  other  fact  than  that  in  contesta- 
tion in  such  cause. 

3.  The  next  section  provides  for  what  is  thought  to  be 
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a  desideratum  in  our  present  law.  It  gives  an  enume- 
ration of  the  acts  of  the  executive  government  which  are 
to  have  tlie  force  of  authentic  evidence,  and  the  mode  of 
their  authentication.  This  needs  no  elucidation.  A  re- 
ference to  the  section  itself  is  all  that  is  necessary,  both 
for  its  purport  and  for  the  reasons  of  the  difterent  provi- 
sions it  contains.  It  may  be  proper,  however,  to  remark, 
that  while  special  laws  provided  for  giving  tlie  force  of 
authentic  acts  to  the  records  of  courts  and  notarial 
j)roceedings,  the  equally  important  documents  of  an  exe- 
cutive nature  were  left  for  their  authenticity  to  the 
discretion  of  the  courts ;  which  admitted  or  rejected  them 
and  gave  what  degree  of  force  to  them  that  their  judg- 
ment directed,  without  any  fixed  rules,  which,  for  the 
first  time,  are  established  by  the  proposed  code. 

4.  Notarial  acts,  and  the  various  provisions  neceasaiy 
to  establish  their  validity,  provide  against  their  abuse, 
designate  their  effects,  and  point  out  the  cases  in  which 
they  may  be  declared  void,  arc  necessarily  a  most  im- 
portant subject  in  the  Code  of  Evidence.  Forming,  as 
they  do  by  our  law,  the  principal  means  by  wliich  sales, 
contracts,  donations,  testaments  and  declaratory  disposi- 
tions, in  all  tlieir  various  forms,  are  to  be  witnessed  ; 
every  provision  in  relation  to  them  ought  to  be  generally 
and  minutely  known  ;  and  for  that  purpose  should  bo 
clearly  and  })articularly  expressed.  This  it  has  been  the 
endeavour  of  the  reporter  to  do  in  the  three  subsequent 
sections  of  this  chapter. 

The  first  of  them  describes  the  nature  and  prescribes 
the  requisites  of  a  notarial  act,  in  which  there  is  little  to 
claim  particular  attention,  as  the  provisions  are  chiefly 
those  contained  in  different  laws  and  decisions  on  the 
sivme  subject,  collected  in  one  view,  and  enforced  by 
precise  enactment,  which  a  reference  to  the  section  will 
fully  explain  without  comment. 

The  same  observation,  in  substance,  may  be  made  on 
the  subject  of  the  next  section,  which  treats  of  the  effect 
of  notarial  acts,  in  relation  to  those  w^ho  are  parties  to 
them ;  and  in  tlie  few  cases  in  which  they  may  bear  upon 
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the  rights  of  others,  the  laws  and  decisions  on  the  sub- 
ject are  embodied  and  reduced  to  short  and,  it  is  hoped, 
clear  precepts,  which  are  illustrated  by  examples,  and 
some  new  provisions  are  introduced  which  require  no 
explanation. 

"  For  what  causes  and  in  what  manner  notarial  acts 
may  be  declared  not  authentic,"  is  the  title  of  the  last 
section  relating  to  this  matter.  The  silence  of  our  pre- 
sent law  on  this  important  topic,  required  the  greatest 
care  in  the  reduction  (a)  of  this  part  of  the  code,  and 
imposes  the  necessity  of  some  elucidations. 

The  distinguishing  characteristic  of  a  notarial  act,  that 
it  is  authentic  evidence,  in  other  words,  that  it  is  conclu- 
sive evidence,  against  those  who  are  parties  to  it, 
rendered  it  necessary  that  many  formalities  should  be 
required  in  passing  it  to  secure  the  parties,  as  well  as  the 
public,  from  imposition.  These  are  minutely  directed  in 
a  section  which  has  already  been  referred  to.  No  officer 
at  all  attentive  to  his  duty,  no  party  not  entirely  negh- 
gent  of  his  interest,  can  mistake  them.  When  tiiey  are 
not  attended  to,  a  presumption  will  naturally  arise  that 
they  have  been  omitted  for  some  sinister  end,  and  the 
natural  corrective  would  be  punishment.  This,  as  regards 
the  officer,  has  been  provided  for  by  the  Code  of  Crimes 
and  Punishments,  in  the  shape  of  a  personal  penalty. 
As  respects  the  parties,  the  remedy  is  not  so  clear.  To 
inflict  a  punishment  on  both  would  be  clearly  unjust  for 
one  must  be  the  party  injured.  To  inflict  it  on  either 
would,  in  many  cases,  have  the  same  character.  The 
party  really  consenting  to  the  omission,  may  be  the  one 
injured  by  the  neglect ;  while  the  other,  naturally  care- 
less of  what  it  was  the  peculiar  interest  of  the  one  with 
whom  he  contracted   to    observe,    would   overlook   the 

(a)  This  word  is  not  English,  but  I  hare  ventured  to  employ  it,  from 
the  absolute  want  of  one  to  express  the  act  of  preparing  for  publication 
a  work,  neither  entirely  compiled  from  pre-existing  materials,  nor 
entirely  of  original  composition,  but  like  the  code  I  now  present  If 
there  be  an  equivalent  term  in  the  English  languagei  it  does  not  occur 
to  roe. 
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omission  of  formalities,  by  the  neglect  of  which  he  could 
only  gain«  To  illustrate  my  meaning  by  an  example.  A 
sale  is  made  before  a  notary,  who  does  not  call  on  the 
witnesses  required  by  law  to  sign  the  act.  The  notary  is 
justly  punishable  for  a  neglect  of  official  duty  ;  but  a 
personal  penalty  on  either  the  purchaser  or  seller,  would 
be  unjust:  on  the  purchaser,  because  he  is  the  loser  by 
his  defect  of  title  ;  on  the  seller,  because,  having  received 
his  consideration,  he  would  leave  the  examination  of  the 
conveyance  to  the  purchaser,  contenting  himself  with  the 
perusal  of  the  act,  to  see  that  he  conveyed  what  he  had 
a  right  to  convey.  As  to  the  parties  themselves,  some 
other  provision  was  necessary  to  excite  their  attention  to 
the  observance  of  forms,  rendered  necessary  by  the 
general  policy  of  the  law.  The  means  for  enforcing  the 
provisions  of  the  law,  which  first  present  themselves,  arc 
those  which  operate  on  the  act  itself  The  contract  de- 
pends on  the  consent  alone  of  the  parties  ;  the  means  of 
enforcing  it  on  the  legislative  will.  To  this  there  is  no 
injustice  in  annexing  conditions.  *'  I  will  provide,''  says 
the  lawgiver,  '^  an  officer  who  shall  draw  your  contracts, 
who  shall  give  them  legal  forms  and  put  you  on  your 
guard  against  imposition,  who  shall  record  and  preserve 
them,  who  shall  furnish  you  with  copies  when  you  want 
them,  which  copies  shall  have  all  the  force  of  originals ; 
but  it  is  on  condition  that  the  plain  rules  which  I  pre- 
scribe, to  guard  against  fraud,  enor  and  confusion,  shall 
be  strictly  observed.  It  is  your  interest  as  well  as  your 
duty,  if  your  intentions  are  correct,  to  obsei-ve  these  rules 
on  your  parts,  and  to  see  that  they  are  observed  by  those 
with  whom  you  deal.  If  you  do  not,  the  condition  is 
broken,  and  you  lose  the  advantages  you  would  have  had 
by  observing  them.  I  will  punish  my  officer  when  he 
wilfully  or  negligently  omits  to  perform  his  duty :  but 
unless  there  is  evidence  of  fraud  against  you,  the  only 
penalty  you  incur  is  the  loss  of  that  character  to  your 
contract  which  the  observance  of  the  rules  wduld  have 
attached  to  it.  Prove  your  contract  in  any  other  way,  if 
it  be  a  legal  one,  my  laws  do  not  aftect  them.     I  will 


490  IXTBODrCTOBT   REPORT  TO 

even  allow  you  to  consider  the  assent  given  to  it  by  your 
aiimHtures^  a.>  liiiidic^ :  but  it  cannot  be  enforced  as  an 
authentic  acL"  Such  language  seems  to  be  appropriate 
to  the  occaifion  in  the  mouth  of  a  just  legislator,  and  its 
pubfstance  is  contained  in  this  part  of  the  code.  A 
notarial  act,  wanting  any  of  the  enumerated  formalities 
may  be  used  as  an  instnment  under  private  signature^  if 
it  have  th^>?!e  of  the  [»arties  ;  but  it  is  not  authentic. 

The  omission  of  a  necessary  formality,  which  ought  to 
appear  on  the  face  of  the  in^strument,  is  one  of  those  facts 
which  the  judge  is  empowered  to  ascertain  by  his  own 
inspection,  without  other  evidence.  Other  omissions,  or 
defects,  which  would  destrov  the  authenticity  of  the  in- 
Htrument,  may  be  proved  by  other  evidence,  the  nature 
of  which  is  desimated  in  the  code. 

The  cases  in  which  notarial  acts  mav  be  declared  not 
authentic,  for  causes  not  apparent  on  the  face  of  the  in- 
strument, are  specially  enumerated.  For  any  of  which, 
or  for  any  such  defect  appearing  on  the  face  of  the  instni- 
inent,  as  is  by  this  section  declared  to  destroy  its  force 
as  an  authentic  act,  it  is  provided,  that  a  suit  may  be 
brought  by  any  one  interested,  in  which  suit  the  objection 
to  the  act  must  be  particularly  set  forth,  or  the  jxartv 
may  rely  on  such  objection  as  a  bar  to  any  suit  com- 
menced upon  it ;  but  in  every  such  case,  as  well  as  where 
the  suit  is  brought  to  have  the  act  destroyed,  the  petition 
or  answer,  and  the  causes  for  considering  it  defective,  must 
be  specially  stated.  Provision  is  also  made  for  the  pro- 
duction of  the  instrument  and  giving  notice  of  the  objec- 
tions to  it,  when  it  is  used  for  some  collateral  point  in  a 
cause,  and  is  not  the  foundation  either  of  the  suit  or  of 
the  defence. 

Another  article  specifies  the  cases  in  which  authentic 
acts,  not  notarial,  may  be  declared  invalid.  This, 
with  the  provision  that  the  sentence  of  a  court, 
declaring  any  act  to  be  invalid,  shall  be  noted  in  the 
margin,  both  of  the  copy  produced  and  of  the  original, 
concludes  what  is  contained  in  the  proposed  code  on  this 
subject;  but  I  cannot  dismiss  the  notice  of  it>  in  this 
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report,  without  felicitating  the  legislature  on  our  finding 
already  established  a  system  so  achnirably  adapted  to  its 
purpose  as  that  of  transfers  by  notarial  acts.  With  the 
firmest  conviction  of  its  advantages  over  every  other 
intended  for  the  same  ends,  it  would  have  been  difficult, 
if  not  impossible,  without  the  experience  we  have  luid, 
to  have  forced  the  same  conviction  on  the  people  :  and 
the  mauitenance  of  the  defective  system  of  registration, 
wliich  prevails  in  all  the  other  states  with  more  or  less 
of  inconvenience  attached  to  each,  is  a  convincing  proof 
of  the  difficulties  we  should  have  had  to  encounter  if  wo 
had  been  under  the  necessity  of  removing  the  one  of 
these  plans  to  make  way  for  the  other. 

II.  We  come  now  to  consider  scrip toiy  evidence,  of 
less  authority  than  that  which  is  declared  to  be  au- 
thentic. This  inferior  evidence  is  of  two  kinds;  tliat 
which  is  attested  by  the  signature  of  the  party  whose 
act  it  pui-ports  to  be,  and  is  called  an  act  under  private 
signature ;  and  all  other  written  evidence  not  so  attested. 

1.  The  difference  between  authentic  acts  and  those 
now  under  consideration,  with  the  reason  for  their  dif- 
ferent weight  in  the  scale  of  evidence,  is  explained  in 
the  code.  No  writing,  it  is  said,  is  in  itself  evidence  of 
the  truth  of  that  which  it  contains  :  it  shows  that  certain 
covenants  are  written,  and  that  certain  names  have  been 
subscribed  to  them  ;  but  it  contains  no  proof  that  those 
names  were  subscribed,  or  that  those  covenants  were 
agreed  to,  by  the  parties.  To  give  them  any  validity, 
tliere  must  be  some  extrinsic  evidence.  This  evidence, 
in  authentic  acts,  is  supplied  by  the  credit  wbidi  the 
law  attaches  to  the  certificate  of  the  public  officer,  and 
to  the  seal  of  his  office,  which  the  courts  are  bound, 
ex  o(ficio,  to  1)0  acquainted  with.  But  to  acts  under 
})nvate  signature  no  such  credit  is  given.  The  produc- 
tion of  them  does  not  even  raise  a  simple  presumption 
of  their  validity.  Proof  of  their  execution  is  required. 
This  i)roof,  in  ordinary  cases,  is  either  the  testimony  of 
a  subscribing  witness,  or  of  one  who  knows  the  hand- 
writing of  the  party.     The  code  has  introduced  another 
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and  more  simple  mode  of  proof,  to  be  used  at  the  dis^ 
cretion  of  the  party.     It  directs  that  whenever  a  suit  is 
brought  on  an  instrument  made  under  private  signature, 
the  original  shall   be   annexed  to   the  petition  for  tte 
inspection  of  the  party  who  shall  be  summoned  to  ac- 
knowledge or  deny  the  signature.     If  it  purport  to  be 
his  own,  he  must  answer  directly  to  the  question,  under 
the  penalty  of  having  an  evasive  answer  construed  as  a 
confession.     If  the  signature  do  not  purport  to  be  his 
own,  but  that  of  some   one  whose  engagement  would 
bind  him,  and  he  is  acquainted  with  the  handwriting, 
he  must  answer  whether  he  knows  or  believes  the  signa- 
ture to  be  genuine.     If  he  is  not  acquainted  with  the 
handwriting,    he  must  say  so.      If  acknowledged,  the 
instrument  then  becomes  an  authentic  act.      But  evi- 
dence may  be  received  of  any  fact  which  would-  show 
that,  from  any  cause,  it  ought  not  to  be  enforced.     If 
not  acknowledged,  proof  must  be  made  as  in  ordinary 
cases.     These  different  effects  are  particularly  set  forth 
in  the  code,  as  well  as  the  circiunstances  under  which 
recourse  may  be  had  to  proof  by  comparison  of  handa^ 
and  the  mode  in  which  such  evidence  is  to  be  received. 

The  perfection  with  which  the  handwriting  may  be 
imitated  has  led  to  a  provision  that  a  comparison  of 
hands  alone,  unsupported  by  other  circumstajices,  shall 
not  of  itself  be  sufficient  evidence,  where  the  hand* 
^mting  is  denied.  The  provisions  of  this  chapter  are 
but  a  development  of  the  one  which  lias  been  already 
sufficiently  commented  upon,  that  which  requires  the 
oath  of  the  party  in  support  of  his  defence.  Few  men 
would  have  the  hardihood  to  deny  their  own  signatures, 
even  without  oath,  if  it  were  not  for  the  pemicious 
practice  of  throwing  the  defence  of  a  suit  upon  the 
attorney,  who,  in  the  name  of  his  client,  every  day, 
without  any  blame  attaching  either  to  his  client  or  him- 
self, asserts  what  they  both  know  to  be  false,  by  denying 
a  signature  which^  in  a  few  weeks,  is  proved  or  confefiaed 
to  be  true.  According  to  the  plan  proposed,  the  partf 
must  speak  for  himself ;  the  instrument  is  offered  for  his 
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inspection;  and  he  must,  first  by  his  answer,  and  after- 
wards, if  required,  openly,  in  the  presence  of  his  fellow- 
citizens  and  the  magistracy  of  the  country,  on  his  own 
responsibility,  make  his  declaration  of  the  truth.  Thus, 
independently  of  the  gain,  on  the  score  of  public  justice, 
the  members  of  an  honourable  profession  are  no  longer 
made  the  instruments  of  falsehood ;  and,  if  any  is 
asserted,  the  risk,  the  shame,  and  the  odium  is  incurred 
and  borne  by  those  to  whom  it  properly  belongs. 

Another  and  a  very  full  chapter  relates  to  copies  of 
written  instruments  as  evidence. 

It  is  enacted  that  attested  copies  of  authentic  acts 
are  exceptions  to  the  rule,  that  transcripts  are  not  to  be 
received  when  the  original  can  be  procured.  In  favour 
of  copies  of  other  acts  no  such  exception  exists.  The 
different  kinds  of  copies  invested  with  different  degrees 
of  authenticity,  are  pointed  out,  and  a  mode  is  pro- 
vided for  giving  a  certain  degree  of  authenticity  to  acts 
under  private  signature,  which  is  new  and  requires  par- 
ticular attention. 

Whenever  the  holder  of  an  act,  under  private  signa- 
ture, fears  the  loss  of  the  instrument,  or  of  the  evidence 
by  which  he  expects  to  substantiate  it,  he  may,  at  his 
own  expense,  present  a  petition  to  a  court  of  competent 
jurisdiction,  praying  that  the  party  who  has  signed  the 
instrument  may  be  summoned  to  appear  at  the  office 
of  some  designated  notary,  to  witness  the  registry  of 
the  act. 

If  the  party  summoned  answer  that  he  denies  the 
signature,  its  authenticity  is  tried  as  in  common  cases, 
and  if  found  for  the  plaintiff,  the  registry  of  the  act 
shall  be  decreed  with  costs.  If  he  confesses  the  signa- 
ture, or  do  not  answer,  the  notary,  on  seeing  a  certified 
copy  of  the  record,  shall  proceed  to  register  the  act 
by  making  a  full  copy  on  his  records.  Copies  thus 
authenticated,  are  full  proof  of  the  signature,  but  do  not 
entitle  the  party  to  prompt  execution,  as  is  the  case 
with  authentic  acts.  They  are  called  copies  in  form,  but 
cannot  be  produced  without  proof  that  the  original  is  lost 
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or  destroyed.  On  proof  of  loss  only,  security  is  required 
against  the  appearance  of  the  instrument  in  the  hands  of 
a  bona  fide  liolder,  after  public  notice.  When  destruction 
is  proved,  no  such  security  is  required. 

Acts  under  private  signature  may  also  be  authenticated 
and  registered  by  the  consent  of  the  parties,  testified  by 
their  signatures  in  the  presence  of  the  notary,  so  as  to 
produce  the  eftect  of  copies  in  form. 

Even  without  any  judicial  order,  and  without  the  con- 
sent of  the  party  signing  an  act  under  private  signature, 
it  may  be  transcribed  in  his  register  by  the  notary  at  the 
request  of  the  holder.  This  is  called  an  informal  copy, 
and  can  serve  only  the  foUowmg  pui-poses :  to  become 
the  foundation  for  a  prescriptive  right  from  the  time  of 
the  registry  ;  when  the  original  is  produced,  but  the  time 
of  its  execution  is  in  dispute,  to  verify  that  execution  up 
to  the  time  of  its  registry ;  after  ten  years'  uninterrupted 
enjoyment  under  it,  it  has  the  force  of  an  authentic  act ; 
and,  connected  w^th  other  circumstances,  it  forms  pre- 
sumptive proof  of  the  execution  of  the  original  and  of 
its  contents. 

The  originals  of  acts  under  private  signature  may  also 
be  placed  in  deposit  on  the  records  of  the  notary,  preceded 
by  the  declaration  of  the  depositor,  signed  by  tlie  parties 
making  the  same,  and  attested  by  the  notary.  Attested 
copies  of  such  act  are  authentic  evidence  against  all  who 
have  signed  the  same. 

A  concluding  section  of  this  chapter  directs  the  mode 
in  which  acts  under  private  signature  should  be  signed 
and  attested  ;  declares  that  they  may  be  made  the  evi- 
•ilence  of  all  kinds  of  obligations  or  declarations,  except 
those  that  are  specially  by  law  declared  to  be  made  by 
authentic  acts ;  and  contains  provisions  to  guard  against 
fraud  and  imposition  upon  the  illiterate. 

2.  Writings,  even  not  signed  by  the  parties,  may  fur- 
nish evidence  of  the  presumptive  kind.  This  species  of 
evidence  is  of  two  descriptions.  Those  which  appear  to 
have  been  prepared  for  signature,  but,  not  having  receiveil 
it,  are  imperfect ;  such  as  wills,  contracts,  declarations  of 
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trust,  &c.,  and  to  those  which  from  their  nature  were  not 
intended  to  be  signed  ;  of  this  kind  are  entries  in  books, 
family  records  of  births,  &c. 

Writings  of  the  first  kind  are  never  admitted  as  direct 
proof  of  the  disposition  of  which  they  would  have  been 
the  evidence,  had  they  been  perfected.  They  may  be 
presumptive  evidence — first,  of  the  intent  to  make  the 
contract  or  disposition,  when  such  intent  is  material  to 
the  issue ;  and  secondly,  of  the  truth  of  any  enunciation 
in  the  writing,  or  of  the  knowledge  which  the  party  had 
of  such  fact  But  in  no  case  can  such  writing  be  ad- 
mitted at  all,  unless  it  be  in  the  hand-writing  of  the  party 
against  whom  it  is  ofiured,  or  proved  to  have  been  made 
by  his  direction,  or  approved  by  him  after  it  was 
made. 

Writings  of  the  second  kind,  when  made  by  the  party, 
by  his  direction,  or  approved  by  him,  may  also  be  ad- 
mitted as  presumptive  proof  of  that  which  they  enounce. 
But  in  both  cases,  the  party  may  be  admitted  to  state, 
on  oath,  the  circumstances  under  which  such  ^vritings 
were  made,  and  to  explain  their  intent. 

All  the  kinds  of  scriptory  evidence  we  liave  been  con- 
sidering, are  such  as  were  made  by  the  parties  against 
whom  they  are  offered,  or  by  their  direction.  Of  another 
description  are  those  writings,  including  printed  papers 
and  engravings,  which  are  made  by  others.     These  are  : 

Historical  works  to  elucidate  any  public  fact  that  may 
become  material  in  a  litigated  case. 

Books  of  art  or  science — when  anything  appertaining 
to  the  branch  of  learning  of  which  they  treat  is  in 
dispute. 

Maps  or  plans,  to  elucidate  questions  of  locality ; 
but  these  are  subject  to  restrictions  contained  in  the 
code. 

Accounts  stated,  or  calculations  made  by  persons  who 
prove  them  to  be  correct. 

Nautical  or  other  almanacs,  whenever  material  to  the 
issue. 

This  finishes  a  review  of  the  important  title  of  Scrip- 
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tory  Evidence  :  a  source  from  which  the  most  contradic- 
tory effects  have  flowed.  If  on  the  one  hand  it  gives  the 
means  of  precision  and  permanence  to  engagements,  those 
very  qualities  make  it  in  many  instances,  the  instrument 
of  fraud  and  imposition  upon  ignorance.  Its  quality  of 
precision  makes  verbal  explanation  in  most  cases  danger- 
ous, and  the  rectification  of  error  inconsistent  with  niles 
which  it  would  be  improper,  in  general,  to  violate ;  and 
its  permanence  makes  it  outlast  the  evidence,  which 
might  serve  to  show  the  causes  why  it  ought  to  be  de- 
clared invalid  even  in  the  few  cases  where  such  evidence 
would  have  been  pennitted.  Its  superior  rank  in  the 
scale  of  evidence,  too,  makes  it  a  stronger  temptation  to 
fraud,  in  the  shape  of  forgery.  These  and  other  disad- 
vantages should  be  considered,  and,  as  far  as  possible, 
counteracted  by  legislation.  No  means  of  effecting  this 
desirable  end  appear  to  promise  such  good  results  as  a 
wise  system  of  registration ;  and  of  all  those  systems, 
none  appear  equal  to  that  which  is  in  force  in  this  state. 
The  provisions  contained  in  the  proposed  code  have  been 
framed  for  the  purpose  of  bringing  it  nearer  to  that  per- 
fection to  which,  by  adopting  the  plan  for  gradual  im- 
provement pointed  out  in  the  beginning  of  this  report,  it 
is  devoutly  hoped  it  may  answer. 

In  no  other  state  is  any  other  provision  made  to  coun- 
teract a  fraud,  which  has  been  practised,  and  will  be 
practised,  in  spite  of  all  general  law^s  against  that  offence. 
This  is  the  process :  a  deed  is  forged,  or  fraudulently 
altered  ;  it  is  proved  by  a  perjured,  mistaken,  or  ignorant 
witness,  before  a  magistrate — in  some  states,  even  before 
a  magistrate  residing  under  another  jurisdiction,  and 
therefore  not  amenable  to  its  laws ;  this  magistrate  allows 
it  to  be  recorded ;  it  is  transcribed  on  the  record,  and 
returned  to  the  party,  and  by  him  destroyed.  The  copy 
from  the  record  is  then  evidence;  and  the  means  of 
detection,  by  showing  the  signature  to  be  forged  from  a 
comparison  of  hands  and  other  circumstances,  is  lost  In 
our  system,  which  ought  to  be  examined,  and  deserves  to 
be  imitated  by  the  other  states,  no  such  frauds  can  be 
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committed.  Publicity  is  secured  in  all  cases  in  which 
the  general  welfare  requires  it;  secrecy  provided  for, 
when  the  public  interest  will  not  suffer ;  permanence  and 
security  given  to  the  originals  of  all  important  papers ; 
and  imposition  upon  the  ignorant  and  illiterate  prevented 
by  the  scrutinizing  supervision  of  a  public  and  responsible 
oflBcer. 

A  short  title  of  one  chapter  contains  all  that  seemed 
necessary  relating  to  substantive  evidence. 

When  we  reflect  that  from  the  very  definition  of 
this  kind  of  evidence  it  must  always  be  supported  by 
testimony,  to  show  the  connexion  of  the  object  produced 
with  the  circumstances  of  the  case  ;  it  will  be  evident, 
that  it  must  be  governed  by  the  rules  laid  down  in  rela^ 
tion  to  that  kind  of  evidence  which  serves  to  introduce 
it,  A  few  illustrations  and  examples  are  given  in  the 
code  to  give  a  full  understanding  of  the  nature  of  this 
evidence.  The  mark  on  a  tree  coinciding  with  that  stated 
by  scriptory  or  testimonial  evidence,  in  cases  of  disputed 
boundary,  is  substantive  evidence  of  a  landmark.  The 
number  of  concentric  circles  in  the  wood  that  has  grown 
over  the  mark,  is  substantive  evidence  of  the  number  of 
years  that  have  elapsed  since  it  was  made.  Yet  the  mark 
itself  is  no  evidence,  unless  supported  by  proof  of  the 
circumstances  under  which  it  was  made. 

Having  considered  all  the  divisions  of  evidence  in  re- 
lation to  the  source  from  which  it  proceeds,  we  come  now 
to  consider  it  in  relation  to  the  degree  of  weight  it  is 
calculated  to  have  in  producing  that  conviction  in  the 
mind,  which  is  the  object  of  all  judicial  evidence.  The 
divisions  in  this  view,  and  in  the  ascending  scale,  are,  as 
we  have  seen,  presumptive,  direcc  and  conclusive.  But 
for  one  consideration  this  division  would  not  be  necessary, 
except  for  developing  the  nature  of  evidence,  not  for 
directing  the  mode  of  its  admission  ;  because,  conviction 
of  the  truth,  being  the  result  of  an  intellectual  operation, 
the  degree  in  which  evidence  of  any  kind  is  to  operate  can 
never  be  prescribed ;  and  it  would,  therefore,  have  been 
proper  only  in  a  theoretic  view  to  have  indicated  these 

2i 
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divisions,  but  for  certain  positive  enactments  which,  form- 
ing part  of  our  civil  code,  it  does  not  come  within  the 
intent  of  the  legislature  to  alter  or  repeal  by  this  code. 
These  enactments  declare  what  evidence,  in  particular 
cases,  shall  be  considered  as  presmnptive,  and  what  others 
conclusive  testimony.  This  can,  in  effect,  be  no  more 
than  directing  what  judgment  shall  be  given  when  parti- 
cular testimony  is  adduced  ;  because,  as  has  been  said,  no 
law  can  control  the  operations  of  the  mind.  Yet  as  the 
effect  of  the  different  descriptions  of  evidence  is  directed, 
it  became  necessary,  in  a  code  on  that  subject,  to  give 
these  divisions  a  place.  In  another  point  of  view,  also,  it 
would  seem  to  be  proper.  The  authority  of  nature,  as 
well  as  that  of  positive  law,  has  decreed  that  on  a  well 
organized  mind,  all  events  happening  according  to  her 
invariable  course  should  be  considered  as  true;  and 
allegations  of  fact,  contrary  to  such  course,  as  false  ;  hence 
a  second  source  to  which  we  can  refer  conclusive,  and  in 
some  instances  presmnptive,  evidence.  These  considerar 
tions  have  induced  the  insertion  of  chapters  correspond- 
ing to  the  three  degrees  of  evidence  which  have  been 
enumerated. 

1.  The  first  of  these,  presumptive  evidence,  is  of  two 
kinds,  which  cannot  be  brought  under  the  same  general 
definition :  the  one,  simple  presxmiptions,  arising  from  the 
operation  of  the  mind  of  the  judge  drawing  from  the 
existence  of  one  fact,  which  has  been  proved,  the  inference 
that  another,  which  has  not  been  proved,  exists  also  ;  the 
other,  legal  presumptions,  are  those  which  are  made  by 
the  law  itself,  and  which  the  judge  is  forced  to  adopt, 
whatever  may  be  his  own  conclusions  frx>m  the  fisujts. 
Illustrations  of  the  former  are  given  in  presumption,  drawn 
from  the  structure  of  the  hxmian  mind ;  such  as  that  a 
man  of  good  character  will  not  do  an  imworthy  act — that 
a  mother  will  not  abandon  her  child — and,  from  the  com- 
mon course  of  busmess,  that  if  the  obligation  be  deUvered 
to  the  debtor*  the  debt  has  been  paid.  As  examples  of 
l^al  presumptions,  are  given  the  following^  which  are 
directed  by  law :  that  he  who  has  possessed  real  estate 
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for  a  year,  is  the  owner ;  and  that  when  no  tune  is  ex- 
pressed for  the  continuance  of  a  predial  estate,  it  shall  be 
deemed  to  have  been  intended  for  a  year.  The  effect  of 
these  presumptions  is  directed  to  be,  that  the  fact  pre- 
sumed shall  be  considered  as  proved,  unless  the  contrary 
be  shown  by  other  evidence. 

Presmnptions  can  only  be  raised  by  legal  evidence  ; 
therefore,  nothing  can  be  the  legal  foundation  for  a  pre- 
sumption but  that  which  can  be  legally  given  in  evidence ; 
and  it  is  further  provided,  that  simple  presumptions  must 
be  founded,  first,  on  the  establishment  of  some  fact 
by  legal  testimony ;  secondly,  by  such  deduction  from 
that  fact  as  is  warranted  by  the  usual  propensities  or 
passions  of  men — ^by  the  particular  habits  or  passions  of 
the  individual  whose  act  is  in  question — by  the  usual 
course  of  business,  or  by  the  ordinary  operations  of 
natura 

2.  Of  direct  evidence,  little  more  need  be  said  than 
to  give  its  definition,  which  is,  that  which,  if  true,  con- 
clusively establishes  the  fact  in  question.  It,  therefore, 
can  give  rise  to  one  inquiry  only — whether  the  fact  stated 
be  true ;  and  as  this  inquiry  must  be  pursued  in  the  ordi- 
nary form,  the  rules  for  conducting  it  must  be  sought 
under  other  heads. 

3.  Conclusive  evidence  forms  a  more  comprehensive 
title.  Every  species  of  proof  may  produce  conviction  in 
the  mind  of  the  judge,  and  any  evidence  producing  that 
conviction  would,  in  one  sense  of  the  word,  be  deemed 
conclusive.  But  in  this  code,  that  term  is  applied  ex- 
clusively to  that  which  is  declared  to  be  such  by  it,  or 
by  other  provisions  of  law  which  it  does  not  alter  or 
repeal. 

It  may,  perhaps,  seem  inconsistent  with  the  principles 
on  which  this  code  is  founded,  for  the  legislature  so  far 
to  interfere  with  judicial  discretion  in  judging  of  the 
force  of  evidence  as  to  declare,  that  any  proof  shall  be 
considered  as  conclusive  of  any  litigated  fact.  In  many 
cases,  as  has  been  observed,  the  interference  is  but 
nominal ;  and  the  legislative  phraseology  would  be  more 
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correct  if,  instead  of  declaring  that  such  a  fact,  or  such 
evidence,  shall  be  presumptive  proof  of  such  another 
designated  fact,  it  were  to  direct  in  cases  of  legal  pre- 
sumptions, that  when  such  a  fact  should  appear  in 
evidence  to  the  judge,  then  he  should  give  judgment  in 
the  manner  directed  by  the  law,  unless  counter  evidence 
were  produced  by  the  opposite  party ;  and  in  case  of  con- 
clusive evidence,  that,  whenever  the  designated  fact 
should  be  proved,  he  should  give  judgment  in  the  manner 
designated,  without  hearing  other  evidence.  But  in 
whatever  manner  the  legislative  will  is  expressed, — 
whether  in  the  incorrect  mode  of  directing  ihe  judge 
what  to  beUeve,  or  in  the  more  proper  manner  of  direct- 
ing him  what  to  decide, — is  not  so  material  as  to  inquire 
for  the  reasons  why  any  such  directions  should  be  giv^ 
in  any  form.  Uniformity  in  judicial  decisions,  it  will 
be  allowed,  is  a  very  desirable  object  in  the  exercise  of 
jurisprudence.  By  this  is  meant,  the  same  deductions  from 
the  same  facts,  applied  to  similar  circumstances.  The 
cases  in  which  this  can  be  procured  by  legislative  inter- 
ference, without  injustice,  are  few;  and  the  probability  of 
the  reverse^— that  is,  of  different  decisions,  although  the 
proof  and  the  circumstances  may  be  the  same — is  very 
great;  because,  the  minds  of  men  being  differently 
organized,  there  are  not  many  things  in  which  all  would 
agrea  If  this  be  the  case,  when  not  only  the  evidence 
but  the  circumstances  of  the  case  on  which  it  is  to 
operate  are  the  same,  how  much  more  is  it  to  be  expected 
where  these  circumstances  exhibit  shades  of  difference  ? 
Yet  there  are  cases  in  which,  at  the  risk  of  producing 
particular  inconvenience,  the  general  welfare  requires 
that  this  uniformity  should  be  preserved;  which  can 
only  be  done  by  directing  that,  whatever  may  be  the 
opinion  of  the  judge,  his  decree  shall  be  rendered  in 
conformity  with  the  directions  of  the  statute^  whenever 
the  evidence  it,  for  public  purposes,  considers  as  con- 
clusive, shall  be  produced.  Without  multiplying  ex- 
Hni]>les,  that  of  the  authentic  act  may  sufficiently 
illustrate    what  Jias    been  said   on   this  subject.      The 


THE   CODE   OP   EVIDENCE.  501 

authentic  act,  as  we  have  seen,  is  conclusive  evidence  of 
the  truth  of  all  that  is  certified  by  it  to  have  been  done 
in  the  presence  of  the  public  officer,  before  whom  it  has 
been  passed.  Different  judges,  from  different  views  of 
the  subject,  might  not  receive  an  equal  conviction  of  the 
truth  of  what  is  declared  by  it.  To  such  it  would  not 
be  conclusive  evidence.  There  would,  then,  be  no  uni- 
formity of  'decision  on  the  vaUdity  of  such  instruments  ; 
but  public  convenience  and  utility  require,  that  the 
holder  of  such  an  act  should  rely  upon  the  faith  of  the 
officer's  certificate ;  therefore,  the  law  wisely  declares, 
that  it  shall  be  conclusive  testimony,  although,  in  some 
instances,  carelessness  or  ignorance  may  have  consented 
to  its  execution,  when  it  did  not  contain  the  stipulations 
that  were  intended.  In  this,  however,  as  in  all  other 
cases  where  evidence  is  declared  to  be  conclusive,  pro- 
vision is  made  for  annulling  the  act  whenever  fraud, 
error  or  force  has  intervened.  So  the  record  of  a  judg- 
ment is  conclusive  evidence  that  the  party  in  whose 
favour  it  was  rendered,  was  entitled  to  the  relief  which 
it  purports  to  give.  Yet  the  judgment,  in  some  parti- 
cular case,  may  have  been  unjust,  and  the  judge,  before 
whom  it  is  produced  as  evidence,  may  be  convinced  that 
it  was  so.  But  the  individual  interest,  in  this  case, 
must  be  sacrificed  to  the  stability  of  the  general  rule,  it 
being  more  expedient  that  one  unjust  judgment  should 
be  carried  into  execution,  than  that  all  judgments 
should  be  open  to  contestation,  whenever  they  were 
produced  as  evidence  of  the  claims  which  they  have 
sanctioned. 

This  code  only  refers  for  illustration  to  some  enact- 
ments belonging  to  the  Civil  Code  and  other  general 
laws,  by  which  certain  e\'idence  is  declared  conclusive. 
It  does  not  detail  them,  but  it  enforces  their  provisions  ; 
shows  that  the  objects  they  are  intended  to  attain  are  to 
diminish  Utigation  and  lessen  the  temptations  to  perjury  ; 
and  divides  them  into  positive  enactments  for  the  pur- 
poses just  mentioned,  and  those  which  are  declaratory  of 
the  usual  course  of  nature.     Examples  of  the  first  are 
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offered  in  the  authority  given  to  judgments,  to  authentic 
acts,  and  to  judicial  confessions ;  and  of  the  last,  in  the 
provision  of  our  existing  law,  that  the  birth  of  a  child, 
more  than  three  hundred  days  after  the  death  of  the 
husband,  is  conclusive  proof  that  the  child  is  not  his. 

In  the  enumeration  of  evidence,  declared  to  be  con- 
clusive, the  item  of  judicial  decrees  is  the  most  important, 
both  for  the  frequency  of  its  occurrence,  and  the  difficult 
questions  to  which  it  gives  rise.  A  whole  chapter  is 
devoted  to  this  subject  It  contains  few  provisions  en- 
tirely new  ;  but,  it  is  believed,  that  the  several  sections, 
directing  what  judgments  are  valid  as  res  judicatse — which 
cannot  have  that  effect,  and  against  whom  they  may  be 
given  in  evidence,  will  obviate  many  of  the  difficulties 
that  have  hitherto  attended  this  subject ;  and  that,  if 
adopted,  a  ready  solution  will  be  found  to  most  of  the 
questions  to  which  it  has  given  rise. 

Another  species  of  evidence  which  under  certain  cir- 
cumstances, is  conclusive,  arises  from  the  confession  of 
the  party.  Confession,  in  relation  to  the  manner  in 
which  it  is  made,  is  either  judicial  or  extra-judicial. 
The  former,  being  that  which  is  made  in  some  writing 
forming  a  part  of  the  judicial  proceedings  in  a  cause ; 
or  when  it  is  made  before  a  person  authorized  by  law  to 
receive  the  same,  and  reduced  to  writing  in  the  manner 
prescribed  by  law.  The  latter  are  confessions  made  in 
any  other  manner. 

In  relation  to  the  matter,  confessions  are  either  full, 
or  partial  only.  Full  confession  is  that  which  acknow- 
ledges the  fact  alleged  with  all  its  material  circum- 
stances, so  as  to  leave  nothing  to  be  supplied  by  other 
evidence.  Partial  confession,  is  that  which  acknowledges 
some  circumstance  from  which  an  inference  may  be  drawn, 
so  as  to  make  it  presumptive  evidence. 

In  civil  cases,  where  every  proceeding  made  by  the 
parties  is  in  writing,  and  after  full  deliberation,  a  judi- 
cial confession  is  declared  to  be  conclusive  evidence,  if 
not  recalled,  and  after  a  reasonable  term  for  deliberation^ 
shown  to  the  satisfaction  of  the  judge  to  be  erroneous ; 
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but  restrictions  are  added,  to  prevent  vexation  by  making 
and  capriciously  retracting  confessions. 

In  criminal  cases,   however,   no  confession,  whether 
judicial    or    extra-judicial,   is    conclusive   testimony  of 
guilt.      The  reason  of  this  difference  is  evident      In- 
sanity, promises,  fear,  hope  of  liberty  or  pardon,  may 
produce  a  confession  contrary  to  the  fact ;  and  therefore, 
although  the  confession  is  strong  evidence,  it  is  always 
open  to  be  rebutted  by  any  other  that  would  lessen  its  force. 
Even  the  answer  of  "  guilty "  to  the  arraignment  is 
not  a  sufficient  ground  for  passing  sentence,  until  the 
ngcessary  inquiries  as   to  the   sanity  of  mind  in    the 
prisoner  and  the  existence  of  the  other  causes  have  been 
made.     When  we  reflect  on  the  numerous  instances  in 
which  men  have  confessed  themselves  guilty,  not  only  of 
crimes  which  they  had  not  committed,  but  which  were 
impossible  to  be  committed  by  any  one,  the  necessity  of 
these  precautions  will  be  admitted.      The  inexplicable 
state  of  mind  which  produced,  in  so  many  instances, 
confessions  of  sorcery  and  witchcraft,  may  take  place  in 
other  cases,  although  those  delusions  are  over. 

By  the  declaration,  that  no  evidence  should  be  deemed 
conclusive  but  that  which  is  declared  to  be  such  by  law, 
that  which  operates  as  such  by  our  present  law  under  the 
title  of  estoppel,  is  of  course  abolished ;  but  for  greater 
certainty,  that  effect  is  declared  by  a  special  provision. 

A  concluding  article  contains  the  necessary  notice  that 
nothing  in  the  code  shall  be  construed  so  as  to  dispense 
with  the  proof  required  by  the  Civil  Code  or  other 
statutes,  to  give  effect  to  certain  contracts  or  testamentary 
dispositions,  or  to  enforce  the  registry  or  recording  of 
acts,  or  prove  legitimacy,  filiation  or  civil  condition.  A 
detail  of  the  evidence,  required  in  these  and  similar  cases, 
did  not  form  a  part  of  this  code,  because  they  could  not 
have  been  mserted  without  repeating  the  provisions  of  the 
laws  of  which  they  form  a  paJ^  which  would  have  inter- 
mixed  two  distinct  branches  of  legislation,  required  by  the 
policy  of  our  law  to  be  kept  separate. 

Before  I  close  the  report,  it  may  be  necessary  to  ac- 
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count  for  an  omission  in  the  work — that  of  not  designating 
the  evidence  required  or  permitted  in  each  separate  species 
of  civil  action  and  cruninal  procedure.  It  is  easy,  how- 
ever, to  show  that  this  would  have  been  unnecessary  and 
injurious  to  the  simpUcity  of  the  plan  that  has  been 
adopted 

By  our  excellent  system  of  civil  law,  a  plaintiff  can 
succeed  only  by  stating  such  facts  as  entitle  him  to  rehef 
according  to  law ;  and  by  proving  those  facts.  In  these 
two  operations  he  must  be  directed  by  two  different  codes. 
The  Civil  Code  informs  him  what  circumstances  give  him 
the  right  to  recover ;  and  it  is  the  province  of  the  Code 
of  Evidence  to  direct  in  what  manner  the  proof  shall  be 
made ;  not  of  the  facts  in  that  suit  only,  but  of  all  facts 
in  any  action.  To  direct  what  facts  are  necessary  to  be 
proved,  in  order  to  be  restored  to  a  possession  which  is 
wrongfully  withheld,  to  enforce  the  payment  of  a  debt, 
or  obtain  damages  for  a  wrong — could  only  be  done  by 
repeating  the  substance  of  the  Civil  Code,  and  would, 
therefore,  be  misplaced  in  the  law  of  evidence,  which 
ought  to  contain  only  general  rules,  appUcable  to  the 
different  species  of  evidence,  not  to  particular  actions  in 
which  that  evidence  may  become  proper  or  necessary.  It 
is  the  same  as  regards  the  defence  :  the  Civil  Code  directs 
what  circumstances  will  justify  an  act  that  would  other- 
wise be  wrongful :  and  the  Code  of  Evidence  tells  us,  by 
the  appUcation  of  its  general  rules,  how  those  circum- 
stances are  to  be  proved.  So  in  criminal  prosecutions; 
the  acts  or  omissions  which  constitute  an  offence,  are 
designated  in  the  Code  of  Crimes  and  Punishment,  and 
consequently  we  need  no  other  guide  to  discover  what  is 
necessary  to  be  proved  in  any  particular  prosecution. 
Why,  then,  should  it  be  repeated  in  the  Code  of  Evidence? 

A  contradictory  practice  on  this  point,  together  with 
the  necessity  of  arranging  and  weighing  the  authority  of 
the  contradictory  or  explanatory  decisions,  in  every  con- 
troverted case,  has  rendered  the  English  law  of  evidence 
^so  extremely  voliuninous,  and  contributed  to  increase  its 
unciertainty. 
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In  offering  to  the  legislature  a  system  of  penal  law,  the 
principal  sanction  of  which  is  imprisonment,  it  is  scarcely 
necessary  to  remark,  that  its  whole  eflScacy  must  depend 
on  the  manner  in  which  confinement  is  to  be  inflicted  as 
a  punishment,  or  used  as  a  means  of  detention ;  in  other 
words,  on  the  wisdom  of  the  Code  of  Prison  Discipline. 
In  preparing  the  plan  now  submitted,  I  kept  in  view,  as 
the  great  objects  to  be  attained — restraint,  example  and 
reformation.  To  discover  what  species  of  seclusion  would 
best  produce  these  ends,  rigidly  to  direct  every  privation 
necessary  to  attain  them,  but  to  inflict  no  evil  greater 
than  was  required  to  produce  these  consequences,  would 
seem  at  first  view  a  comparatively  easy  task ;  but  the 
selection  of  proper  means,  ana  the  details  required  for 
their  application,  presented  difficulties  in  the  execution 
only  to  be  overcome  by  the  closest  attention  to  facts,  and 
the  most  cautious  calculation  of  consequences.  A  state- 
ment of  these  facts,  and  an  exposition  of  the  consequences 
drawn  from  them,  will  enable  the  House  better  to  under- 
stand and  decide  on  the  plan  which  I  have  the  honour  to 
propose. 

At  a  time  when  the  penal  law  of  Great  Britain,  still 
liable  to  the  reproach  of  unnecessary  severity  in  its  enact- 
ments, and  barbarity  in  its  executions,  had  received  none 
of  those  improvements  which  the  true  principles  of  juris- 
prudence have  since  produced,  the  benevolent  heart  and 
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enlightened    mind    of   the    legislator    of  Pennsylvania 
suggested  the  substitution  of  solitary  imprisonment  and 
labour  for  the  punishment  of  death.     The  beneficial  effects 
of  this  change  were  felt  until  they  were  counteracted  by 
the  intolerant  and  sanguinary  system  of  the  common  law 
of  England,  enforced  by  the  paramount  authority  of  the 
mother  country.     But  no  sooner  did  independence  confer 
the  power  of  consulting  the  public  good,  than  the  people 
of  Pennsylvania  made  the  reformation  of  the  penal  code 
a  constitutional  obligation  on  their  representatives ;  and 
amidst  the  confusion  produced  by  foreign  invasion  and 
civil  discord  in  the  revolutionary  war,  a  society  worthy 
of  the  city  of  "  brotherly  love  "  was  formed  for  the  relief 
of  distressed  prisoners.     With  persevering  benevolence, 
they  not  only  relieved  the  victims  of  the  inhuman  system 
that  then  prevailed,  but,  by  unceasing  appeals  to  true 
principles,  induced  the  legislature  of  that  state  to  begin 
the  great  reform.     In  all  but  two  or  three  cases,  the 
punishment   of  death  was  abolished :  labour  was   sub- 
stituted for  loss  of  life  and  stripes ;  but  contrary  to  the 
opinion  early  expressed  by  the  society  in  favour  of  solitary 
labour,  that  on  the  public  works  was  adopted.     The  error 
was   a  radical   one  :  debasement,    corruption,    and   an 
immediate  repetition  of  crime,  were  the  consequences ; 
and  the  failure  of  this  experiment  with  any  but  a  wise 
and  reflecting  people,  migfct  have  been  fatal  to  the  system. 
But,  happily  for  Pennsylvania,  and  perhaps  for  the  world, 
she  had  enlightened  men  to  frame  her  penal  laws ;  and 
happier  still,  she  had  a  class  of  citizens  admirably  calcu- 
lated to  execute  them  with  the  zeal  of  enthusiasm.     The 
founder  of  that  state,  and  his  first  associates,  belonged  to 
a  sect  which  fitted  them,  by  its  principles,  and  by  the 
habits  and  pursuits  which  it  created  and  prescribed,  to  be 
the  agents  of  a  reform  in  jurisprudence  similar  to  that 
which  they  adopted,  and  perhaps  carried  to  excess   in 
religion.     Their  descendants,  with  less  of  that  enthusiasm 
which  in  their  ancestors  was  exalted  by  persecution,  had 
all  the  active  benevolence  and  Christian  charity  necessarv 
to  prompt,  and  the  perseverance  and  im wearied  industry  to 
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support  their  exertions.  Abstracted  by  their  tenets 
from  the  pleasures  which  occupy  so  large  a  portion  of  life 
among  other  sects  ;  equally  excluded  from  other  pursuits 
in  which  so  many  find  occupation ;  freed  from  the 
vexations  of  mutual  litigation  by  submitting  every 
difference  to  the  umpirage  of  the  elders,  and  from  the 
tyranny  of  fashion  by  an  independent  contempt  for  its 
rules,  the  modem  quakers  devote  all  that  time  which 
others  waste  in  dissipation,  or  employ  in  intriguing  for 
public  employment,  to  the  direction  of  charitable  institu- 
tions, and  that  surplus  wealth  which  others  dissipate  in 
frivolous  pursuits,  to  the  cause  of  humanity.  In  every 
society  for  promoting  education,  for  instructing  or  support- 
ing the  poor,  for  relieving  the  distresses  of  prisoners,  for 
suppressing  vice  and  immorality,  they  are  active  and 
zealous  members ;  and  tliey  indemnify  themselves  for  the 
loss  of  the  honours  and  pleasures  of  the  world  by  the 
highest  of  all  honours,  the  purest  of  all  pleasures — that  of 
doing  good. 

To  these  men,  and  others  who  participated  in  their 
principles,  was  committed  the  task  of  uniting  reformation 
and  punishment,  when  seclusion  was  substituted  for  the 
public  labour  to  which  the  convicts  had  before  been  ex- 
posed. The  most  encouraging  results  justified  the  change 
in  the  law,  and  the  selection  of  persons  to  whom  its  exe- 
ijution  was  committed  ;  and  from  the  year  1790,  when  it 
took  place,  until  1793,  we  have  the  oflScial  attestation  of 
one  of  the  inspectors  (a),  that  out  of  200  convicts  who 
bad  been  pardoned,  only  four  were  returned  on  a  second 
conviction  ;  that  only  two  cases  of  burglary,  and  not  one 
of  privately  stealing  from  the  person,  had  occurred  ;  that 
the  streets  and  roads  were  freed  from  robbers,  and 
that  in  all  the  prisons  for  the  populous  city  and  county  of 
Philadelphia,  immediately  before  the  sitting  of  the  court, 
only  four  persons  were  in  custody  for  trial.  This  last  is 
a  striking  fact     The  city  and  county  of  Philadelphia,  at 

(a)  A  member  of  the  Society  of  Friends,  who  has  rendered  the  name 
of  Lomides  as  celebrated  for  active,  enlightened  benevolence,  as  a  late 
lamented  statesman  has  since  done  for  eloquence,  patriotism  and  integrity. 
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that  time  contained  upwards  of  sixty  thousand  inhabi- 
tants, and  prior  to  that  time,  more  than  thirty  had  been 
condemned  at  a  session,  a  number  which  supposes  at 
least  fifty  commitments  ;  so  that,  in  the  short  space  of 
two  years,  the  effect  of  the  system  was  the  entire  suppres- 
sion of  some  crimes,  and  the  reduction  of  others  in  the 
proportion  of  ten  to  one,  in  the  place  where  the  example 
might  be  supposed  to  have  had  the  greatest  effect,  ^e 
operation  of  the  system  in  the  whole  of  the  state  was 
nearly  as  encouraging.  Although  its  population  was 
increasing  in  a  very  rapid  ratio,  yet  conviction  decreased 
from  one  hundred  and  twenty-five,  in  the  year  1789,  to 
the  respective  niunbers  of  one  hundred  and  nine,  seventy, 
sixty-three,  forty-five  (a),  in  the  four  succeeding  years. 
Thus  we  find  that,  although  the  population  of  the  state 
was  increasing  in  a  ratio  of  four  and  a  half  per  cent,  a 
year,  offences(6)  had  decreased  in  the  proportion  of  forty- 
five  to  one  hundred  and  twenty-five,  or  nearly  two-thirds 
less ;  and  in  the  last  year  I  have  mentioned,  there  were 
no  convictions  for  one-half  of  the  crimes  that  had  figured 
on  the  preceding  calendara  So  remarkable  a  diminution 
of  crime  in  a  regular  decreasing  series,  is  a  £kct  worthy 
our  most  profound  attention,  when  we  are  considering 
the  effects  of  this  species  of  punishment.  Nothing  can 
develope  the  true  principles  of  legislation  on  this  subject 
more  clearly  than  the  history  of  the  reform  in  Pennsyl- 
vania in  all  its  stages.  In  1786,  we  find  that  the 
various  system  of  labour  in  the  public  works  was  esta- 
blished. Under  it,  in  the  three  years  of  its  operation,  and 
the  first  year  after  its  repeal,  but  before  the  effects  of  the 
system  could  cease,  the  average  number  of  convictions  in 
each  year  was  one  hundred  and  nine;  in  1791  it  decreased 
under  the  new  system  to  seventy-six  ;  in  1792  to  sixty- 
three;  and  in  1793  to  forty-five:  all  this  while  the 
population  of  the  state  and,  what  is  more  worthy  to  be 
noted,  of  the  city,  was  rapidly  increasing.  This  was  the 
lowest  point  of  depression:  from  that  time  the  increase 

(a)  Yaux's  Notices.  (b)  Sejbert's  StfttistioB. 
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has  been  in  a  more  rapid  ratio  than  the  diminution  :  for 
the  first  four  years  afterwards,  the  average  was  one 
hundred  and  nineteen,  and  it  has  gradually  progressed 
until  the  average  of  the  last  twelve  years  is  three  hundred 
and  eleven ;  that  is,  within  a  fraction  of  eight  times  as 
many  as  it  was  in  1 793  ;  but  the  population  of  the  state 
in  that  time  had  very  Uttle  more  than  doubled  (a),  so  that 
crime  has  increased  in  proportion  to  the  population  nearly 
as  eight  is  to  two.  Most  fortimately  for  the  cause  of 
truth,  humanity  and  wise  legislation,  the  cause  of  this  ebb 
and  flow  of  crime  is  not  difficult  to  discover  ;  and  when 
pointed  out,  it  will  be  more  persuasive  to  show  that  there 
is  a  check  that  may  be  efiectually  appUed  to  the  increase 
of  offences  than  the  most  ingenious  argument  that  could 
be  suggested. 

In  the  three  years  previous  to  the  year  1790,  when 
Philadelphia  prison  was  first  used  for  the  purpose  of 
inflicting  punishment  by  solitary  confinement,  three 
hundred  and  twenty-eight  convicts  had  been  confined. 
Of  these,  about  two-thirds  were  committed  for  short 
terms,  and  others  were  discharged  by  pardon  ;  so  that  at 
the  commencement  of  the  year  1790,  not  more  than 
about  two  hundred  remained.  The  accommodations  of 
the  prison  afforded  the  means  of  separation  for  this  small 
number,  and  the  humane  zeal  of  the  inspectors,  quickened 
by  the  natural  desire  to  give  efficacy  to  the  plan  which 
they  had  themselves  formed,  urged  on  the  labour  and 
superintended  the  instruction  of  the  convicts.  In  that 
year,  the  first  of  the  experiment,  but  before  its  result 
could  be  known,  one  hundred  and  nine  convictions  took 
place.  In  the  next,  its  beneficent  effects  began  to  be 
felt ;  the  convictions  were  reduced  to  seventy-eight,  and 
in  the  two  successive  years  to  sixty-three  and  forty-five. 
But  in  the  meantime  (6)  the  prison  began  to  be  crowded, 

(a)  Four  hundred  and  ninety-five  thousand  one  hundred  and  eighty- 
five,  in  1793.  One  million  forty-nine  thousand  four  hundred  and  fifty- 
eight,  in  1820. 

{b)  No  provision  had  been  made  for  the  increased  number  of  prisoners, 
which  of  all  descriptions  amounted,  in  1793,  to  the  average  number  of  450. 
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solitary  labour  was  necessarily  abandoned,  even  classifi- 
cation became  impossible  ;  the  same  prison  serving  for 
vagrants,  fugitive  apprentices  (a),  and  those  committed 
for  trial ;  a  relaxation  of  discipline  was  the  natural  con- 
sequence of  the  indiscriminate  association,  and  the 
increase  of  convictions,  in  every  succeeding  term  of 
four  years,  bears  an  exact  proportion  to  the  increased 
numbers  in  the  prison.  This  double  result  of  a 
rapid  and  before  unheard  of  decrease  while  the  con- 
victs were  separated  and  employed,  and  an  increase 
almost  in  the  same  ratio  when  they  were  suffered  to 
associate,  seems  to  solve  the  great  problem  of  penal 
jurisprudence,  and  points  to  seclusion  and  labour  as  an 
effectual  remedy  for  the  prevention  of  crime  :  for  these 
effects  were  produced  without  any  change  in  the  state  of 
society  at  the  two  periods,  that  could  be  favourable  to 
such  results  ;  on  the  contrary,  an  increase  of  population 
while  crimes  were  decreasing,  and  the  same  increase,  but 
only  of  one  half,  in  the  numbers  of  the  people  during 
the  other  period,  when  crimes  increased  fourfold.  This 
practical  result,  so  decisive  of  the  truth  of  the  theory, 
founded  on  a  consideration  of  human  nature,  with  other 
corroborating  facts,  has  confirmed  me  in  the  design,  not 
only  of  persevering  in  my  first  recommendation  of  im- 
prisonment, solitude  and  labour,  in  different  degrees,  and 
under  different  modifications,  as  the  principal  sanctions  of 
the  code,  but  it  has  become  the  basis  of  my  whole  system 
of  prison  discipline  ;  and  from  the  well  attested  fact  that 
a  plan,  by  no  means  perfect,  persevered  in  for  only  four 
years,  banished  some  crimes,  and  rapidly  reduced  the 
number  of  others  nearly  two-thirds,  I  draw  the  cheering 
conclusion  that,  by  giving  to  the  system  the  improve- 
ments of  which  it  is  susceptible,  the  sum  of  human 
happiness  may  be  increased  by  the  repression  of  crimes 
and  of  the  evils  which  result  both  from  their  commission 
and  punishment. 

My  position  is,  that  imprisonment,  with  seclusion  and 

(a)  Petition  of  the  Society  for  Public  Prisoiw,  1801— 180i 
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labour,  as*  a  punishment,  will  diminish  the  offences  for 
which  it  is  inflicted;  but  that  imprisonment  without 
seclusion  vnH  increase  them.  What  will  be  the  effect  of 
solitary  confinement  without  labour,  remains  to  be  tried. 
The  Pennsylvania  experiment  proves  conclusively,  that 
while  the  numbers  were  not  too  great  to  admit  of  seclu- 
sion, offences  diminished ;  and  when  it  was  no  longer 
practicable,  thev  increased.  In  all  the  other  states  a  similar 
result  has  been  observed,  during  the  first  years.  When 
there  was  room  for  classification,  the  most  sanguine  hopes 
of  humanity  were  surpassed  by  the  effect  (a).  But  with  the 
promiscuous  intercourse  of  the  convicts,  ofiences  increased 
both  in  number  and  atrocity.  This  great  truth,  then,  is 
supported  in  both  its  parts  by  experiment,  the  most  con- 
clusive of  all  proof,  when  it  has  been  so  often  repeated, 
under  different  circumstances,  as  to  show  the  uniform 
result  is  produced  by  the  same  cause,  and  when  it  con- 
firms a  theory  to  which  no  abstract  objection  can  be  con- 
clusively urged.  But  here  the  theory  is  emphatically  one 
of  that  kind.  Of  all  the  crimes  in  the  catalogue  of  human 
depravity,  four-fifths  are,  in  different  forms,  invasions  of 
private  property  :  and  the  motive  for  committing  them  is 
the  desire  of  obtaining,  without  labour,  the  enjoyments 
which  property  brings.  The  natural  corrective  is  to  de- 
prive the  offender  of  the  gratifications  he  expects,  and  to 
convince  him  that  they  can  be  acquired  by  the  exertions 
of  industry.  The  remaining  portion  of  offences  are  such 
as  arise  from  the  indulgence  of  the  bad  passions,  and  for 
those  also  solitude  and  employment  are  the  best  correc- 
tives. But  whatever  corrects  the  desire  or  the  passion 
that  prompts  the  offence,  acts  in  the  double  capacity,  first 
of  punishment,  until  the  desire  is  repressed,  and,  after- 
wards, when  it  is  effected,  of  reformation.  As  an  example, 
too,  it  is  infinitely  more  efficacious  than  any  other  penalty. 
When  it  is  seen  that  offences  which  were  coimnitted  to 
avoid  labour  and  to  increase  the  enjoyments  of  society, 

(a)  See  reports  to  the  Senate  of  New  York,  and  the  reports  of  all  the 
state  prisons  in  the  different  states* 

2k 
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lead  only  to  solitude  and  labour,  and  that  t]i6  passions 
which  caused  the  more  serious  crimes,  are  to  be  kept 
under  the  rigid  restraint  of  abstinence  and  reflection,  in 
the  fearftil  loneliness  of  a  cell ;  when  these  examples  are 
permanent,  and  by  a  rigid  administration  of  justice  be- 
lieved to  be  inevitable,  who  that  studies  human  nature 
can  doubt  the  effect?  Therefore,  the  experiments  of 
Pennsylvania  and  of  the  other  states,  in  tiie  first  years  of 
their  operation,  as  well  as  their  subsequent  failure,  have 
but  confirmed  a  theory  true,  because  it  was  drawn  from 
the  workings  of  the  human  mind.  They  succeeded  at 
first  exactly  in  the  proportion  to  the  strictness  of  the 
seclusion ;  they  failed  precisely  in  the  ratio  of  its  relaxa- 
tion. 

Solitude  and  labour,  then,  are  tlie  two  great  remedies. 
How  are  they  to  be  employed  ?  Is  the  confinement  to 
be  a  rigid,  unbroken  solitude,  or  only  a  seclusion  from  the 
corruption  of  evil  counsel  and  example  ?  Is  it  to  be  per- 
manent for  the  whole  term  of  the  sentence,  or  to  be 
mitigated  by  proofs  of  industry  and  amendment  ?  Is  the 
labour  to  be  forced  or  voluntar}^,  and  is  its  principal 
object  pecuniary  profit  to  the  state,  or  the  means  of  honest 
support  to  the  convict  ?  These  are  the  great  questions  to 
be  decided  before  we  enter  on  the  consideration  of  a 
multitude  of  subordinate  details. 

When  imprisonment  and  labour  were  substituted  for 
corporal  punishment,  the  evils  of  promiscuous  association 
became  apparent.  The  separation  most  obviously  re- 
quired was  that  of  the  sexes,  and  this  seems  to  have  been 
universally  introduced.  But  it  required  little  observation 
or  knowledge  of  human  nature  to  discover  that  something 
more  was  necessary ;  that,  as  a  place  of  punishment,  a 
penitentiary  would  soon  lose  its  teiTors,  if  the  depraved 
inhabitants  were  suffered  to  enjoy  the  society  within, 
which  they  had  always  preferred  when  at  large ;  and 
that,  instead  of  a  place  of  reformation,  it  must  become  the 
best  institution  that  could  be  devised  for  instruction  in 
all  the  mysteries  of  vice  and  crime,  if  the  professors  of 
guilt  are  suffered  to  make  disciples  of  those  who  may  be 
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Comparatively  ignorant.     To  remedy  this  evil,  what  is 
called  classification  was  resorted  to  ;  first,  the  young  were 
separated  from  the  old,  then  the  analogous  division  was 
made  between  the   novice  and  the  practised  offender ; 
further  subdivisions  were  found  indispensable,  in  propor- 
tion as  it  was  discovered  that  in  each  of  these  classes 
would  be  found  individuals  of  different  degrees  of  de- 
pravity, and,  of  course,  corruptors,  and  those  ready  to 
receive  their  lessons.     Accordingly,  classes  were  multi- 
plied, until,  in  some  prisons  in  England,  we  find  them 
amounting  to  fifteen  or  more.     But,  all  this  while,  the 
evident  truths  seemed  not  to  have  had  proper  force  :  first, 
that  moral  guilt  cannot  always  be  discovered,  and  if  dis- 
covered, so  nicely  appreciated  as  to  assign  to  each  one 
infected  with  it,  his  comparative  place  in  the  scale  ;  and 
that  if  it  could  be  so  discovered,  it  would  be  found  that  no 
two  would  be  found  contaminated  in  the  same  degree. 
Secondly,  that  if  these  difficulties  could  be  suiinounted, 
and  a  class  could  be  formed  of  individuals  who  had  ad- 
vanced exactly  to  the  same  point,  not  only  of  offence,  but 
of  moral  depravity,  still  their  association  would  produce  a 
further  progress  in  both,  just  as  sparks  produce  a  flame 
when  brought  together,  which  separated,  would  be  ex- 
tinguished and  die.     It  is  not  in  human  nature  for  the 
mind  to  be  stationary  ;  it  must  progress  in  virtue  or  in 
vice :   nothing  promotes  this  progress  so  much  as  the 
emulation  created  by  society  ;  and  from  the  nature  of  tJie 
society  will  it  receive  its  direction.     Every  association  of 
convicts,  then,  that  can  be  formed,  will  in  a  greater  or 
less  degree  pei-vert,  but  will  never  reform,  those  of  which 
it  is  composed  :  and  we  are  brought  to  the  irresistible 
conclusion  that,  classification  once  admitted  to  be  useful, 
it  is  so  in  an  inverse  proportion  to  the  numbers  of  which 
each  class  is  composed  ;  and  is  not  perfect  until  we  come 
to  the  point  at  which  it  loses  its  name  and  nature,  in  tho 
complete  separation  of  individuals.     We  conie,  then,  to 
the  conclusion  that  each  convict  is  to  be  separated  from 
his  fellows.     But  is  he  to  be  debarred  from  all  other 
society?     In   discussing  this  question  we  must  always 
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have  before  our  eyes  the  ends  we  propose  to  attain  by 
the  discipUne  we  inflict — punishment  and  reformation. 
So  much  punishment  as  is  necessary  to  deter  others  from 
committing  the  crime,  and  the  ofiender  from  repeating  it; 
every  alleviation  not  inconsistent  with  those  objects,  that 
will  cause  the  culprit  gradually  to  prefer  a  life  of  honest 
industry,  not  from  the  fear  of  punishment,  but  from  a 
conviction  of  its  utility.  That  system  of  prison  discipline 
will  make  the  nearest  approach  to  perfection  that  shall 
best  attain  these  objects.  In  order  to  judge  in  what 
degree  the  plan  I  propose  is  entitled  to  its  distinction,  it 
will  be  necessary  to  examine  other  systems,  and  a  discus- 
sion of  their  defects  will  enable  us  to  discover  how  far 
that  which  is  proposed  as  a  substitute  avoids  them. 

Imprisonment  and  labour  have  been  adopted,  as  a 
punishment,  in  fourteen  out  of  twenty-four  states.  In  none 
of  these  has  there  been,  until  very  lately,  any  individual 
seclusion,  except  for  breaches  of  prison  discipline,  and, 
during  different  periods,  for  the  more  atrocious  offences  : 
the  consequences  of  this  radical  fault  were  such  as  might 
have  been  expected — an  increase  rather  than  a  diminution 
of  crime ;  and  the  prodigal,  indiscreet  and  ruinous  exercise 
of  the  pardoning  power,  combined  to  render  abortive  the 
best  experiment  ever  made  for  the  suppression  of  vice. 
The  people  who  were  taxed  for  the  support  of  these  in- 
stitutions, saw  in  them  only  the  nurseries  of  crime, 
and  were  naturally  desirous  of  throwing  off  the  burthen  ; 
and  it  was  made,  in  one  important  state,  a  serious 
question  whether  they  should  not  resort  to  sanguinary 
and  infamous  punishments.  The  calm  reasoning  and 
spirit  of  investigation,  which  sooner  or  later  resume 
their  place  in  the  councils  of  our  republics,  soon  dis- 
covered that  the  experiment  had  not  been  fairly  tried ; 
the  cause  of  its  failure  became  apparent ;  and  all  agreed 
that  imprisonment  without  separation  would  never 
serve  either  for  punishment  or  reform.  Two  different 
systems  were  proposed  to  remedy  the  evil ;  one  is  in  the 
course  of  experiment;  the  other  has  not  yet  been  ex- 
amined, but  preparations  are  nearly  completed  for  canying 
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It  into  eflfect  on  a  most  extensive  scale,  and  in  a  degree 
that  must  completely  test  its  utility.  In  New  York 
there  are  two  penitentiaries,  and  a  third  is  now  con- 
structing :  one  of  them,  in  the  city,  is,  from  its  construc- 
tion, and  the  numbers  confined  in  it,  necessarily  con- 
ducted on  the  old  vicious  plan,  which  is  to  be  abandoned 
as  soon  as  the  third  prison  is  finished  ;  the  other,  at 
Auburn,  a  village  in  the  interior  of  the  state,  is  the 
model  for  the  new  penitentiary,  and  by  the  partisans  of 
the  system  on  which  it  is  managed  is  declared  to  be  one 
that  ought  to  serve  as  a  pattern  for  all  others.  That 
system  is  briefly  this :  absolute  solitude  during  the 
night  ;  joint  labour  during  the  day,  but  without  any 
cojumunication  with  each  other  by  word  or  sign ;  meals 
taken  at  the  same  table,  but  so  disposed  as  not  to  see  the 
faces  of  those  opposite  to  them  ;  religious  instruction  on 
Sundays,  received  in  a  body;  and  a  Sunday  school  in 
the  same  manner,  twice  a  day  ;  both  in  church  and 
school  the  same  prohibition  of  intercourse ;  a  full  diet  of 
meat,  bread  and  vegetables ;  comfortable  bedding,  in 
very  narrow,  but  well  aired,  well  warmed  cells,  and  the 
utmost  attention  to  cleanliness  in  every  department  of 
the  prison ;  visitors  are  admitted,  but  without  permission 
to  speak  to  the  convicts,  who,  on  their  discharge,  receive 
a  sum  not  exceeding  three  dollars,  without  any  relation 
to  their  earnings ;  their  work  is  uninterrupted  during 
the  day,  except  by  their  meals,  and  is  generally  con- 
tracted for  by  mechanics,  who  find  the  materials.  This 
enumeration  is  not  one  of  what  is  required,  but  what  is 
actually  done.  And  the  strictness  with  which  these 
rules  have  been  enforced  is  such,  that  it  is  asserted  that 
among  thirty  or  forty  working  together  for  years  in  the 
same  shop,  no  two  of  them  know  each  others'  names. 
Mr.  Elam  Lynds,  a  gentleman  who  formerly  served  in 
the  army,  has  the  credit  of  introducing  this  order ;  it 
was  begun  with  his  appointment  as  keeper  of  the  Auburn 
prison,  and  he  has  executed  it  with  most  astonishing 
success  in  superintending  the  building  of  the  new  prison 
at  Sing  Sing,  where  he  has  had  two  hundred  convicts 
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employed,  with  no  other  place  of  confinement  than  a 
wooden  shed,  in  which  they  slept,  and  with  only  eight  or 
ten  under-keepers  and  guards;  and  yet  the  same  in- 
dustry, order  and  obedience  were  preserved  as  there  was 
within  the  walls  of  the  prison.  Nothing  can  be  more 
imposing  than  the  view  of  a  prison  conducted  on  these 
principles.  Order,  obedience,  sobriety,  industry,  religious 
and  literaiy  instruction,  and  solitary  reflection,  all  seem 
to  promise  beneficial  effects  on  the  convict,  while  impor- 
tant points  of  secure  detention  and  economy  are  attained 
for  the  state.  Yet  with  all  these  advantages  I  cannot 
offer  this  system  for  adoption  ;  and  my  chief  objection 
arises  from  the  means  employed  to  procure  them.  It  is 
by  the  lash  (a),  put  into  the  hands  of  the  keeper,  to  be 
used  at  discretion,  and  by  a  power,  strangely,  I  think, 
declared  to  be  legally  vested  in  the  turnkey  (&).  The 
objections  to  this  system  are  obvious.  And,  first,  the 
anomaly  presents  itself,  not  to  call  it  by  a  harsher  name, 
of  permitting  a  punishment  to  be  inflicted  at  the  dis- 
cretion not  only  of  a  man  at  the  head  of  the  institution, 
but  by  his  under  officers,  at  their  discretion  ;  and  that, 
too,  for  disrespect,  or  the  vague  charge  of  disobedience ; 
which  punishment  the  law  has  abolished  as  too  ignomi- 
nious, unequal  and  cruel  to  be  inflicted  by  the  court  for 
dangerous  crimes.  The  discretion  is  limited,  say  the 
court,  in  their  opinion,  under  which  it  is  to  be  considered 
to  be  legal,  to  the  enforcement  of  obedience  for  its 
object,  and  in  degree  to  the  punishment  necessary  to 
secure  it     Can  anything  be  more  vague  ?     Obedience  to 

(a)  *'It  has  already  appeared  that,  as  a  mode  of  punishment,  and  as 
the  means  of  enforcing  prison  discipline,  in  this  prison,  stripes  are  gene- 
rally resorted  to  as  a  punishment,  in  the  presence  of  the  inspectors ;  and 
to  enforce  obedience,  hj  the  keeperSy  at  all  times  when  necessary.  These 
stripes  are  required  by  the  present  agent  to  be  inflicted  by  the  keeper 
with  a  raw  hide  whip,  and  applied  to  the  back,  &cJ' — Poxoen^s  Account  of 
the  State  Prison  at  Anbunij  p.  60. 

"At  Auburn  stripes  arc  almost  the  only  mode  of  punishment."— J?d. 
port  of  Massachvsetts  Society. 

(6)  Decision  of  the  court  in  the  case  of  The  People  v.  An  Vnder- 
Keeper  at  Auburn. — Poxver's  Account^  p.  62. 
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what  ?  Lawful  commands,  is  the  answer ;  but  it  is 
unlawful  to  break  any,  the  minutest  regulation  of  the 
prison ;  it  is  unlawful  to  deny  any  breach  of  them  when 
the  convict  is  accused  by  the  turnkey ;  therefore,  if  a 
convict  spealc  to  his  neighbour  he  is  whipped,  and  if  he 
should  deny  having  done  so  he  is  wdiipped.  The  very 
ca«e  in  which  the  stripes  were  declared  lawful,  was  one 
in  which  they  were  severely  inflicted  to  make  the  convict 
confess,  and  when  he  had  confessed,  they  ceased  Here 
is  every  character  of  the  torture  apjDlied  by  the  lowest 
officer  in  the  prison ;  and  this  by  the  court  of  the  state 
of  New  York  was  declared  to  be  lawful,  if  the  jury 
should  think  that  the  chastisement  was  not  greater  in 
degree  than  was  necessary  to  enforce  obedience.  Now, 
the  obedience  required  in  this  case  was  the  confession ; 
and  it  follows,  according  to  the  decision  of  the  court,  that 
such  force  as  was  necessaiy  to  this  end  was  justifiable  : 
in  other  words,  that  torture  by  infliction  of  stripes  might 
legally  be  used  in  the  state  of  New  York,  by  a  turnkey 
against  a  convict,  according  to  the  common  laiv,  although 
the  legislature  has  enacted,  "That  if  any  prisoner  in 
either  of  the  state's  prisons  shall  refuse  to  comply  with 
the  rules,  it  shall  be  lawful,  and  is  declared  to  be  the 
duty  of  the  keepers,  under  the  direction  of  the  inspectors, 
to  inflict  corporal  punishment  by  whipping,  not  to  exceed 
thirty-nine  lashes,  or  to  confine  them.  Provided  that, 
when  corporal  jDunishment  is  inflicted  on  any  person  by 
whipping,  it  shall  be  the  duty  of  at  least  two  of  the 
inspectors  to  be  present."  Then,  according  to  the  dis- 
cipline of  the  prison,  as  declared  by  the  court  to  be  lawful, 
only  thirty-nine  stripes  can  be  inflicted  at  a  time  for  any 
offence,  and  that  by  order  of  the  inspectors,  and  in  the 
presence  of  two  of  them ;  but  a  turnkey,  whenever  it  is 
necessary  to  enforce  obedience,  or  a  confession,  may 
inflict  as  many  as  he  pleases,  without  any  witness  of  his 
proceedings.  I  have  enlarged  upon  this  head  more, 
perhaps,  than  was  necessary,  to  enforce  the  position  that 
the  punishment  by  stripes  was  an  anomaly  even  as  it  is 
permitted  by  law ;  and  I  have  detailed  the  practice  inde- 
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pendent  of  the  statute,  for  the  direct  purpose  of  showing 
the  principle  on  which  the  discipline  of  this  prison  rests ; 
and  for  the  incidental  one  of  illustrating,  by  a  striking 
example,  the  difficulty  of  enforcing  a  statute  in  countries 
governed  by  unwritten  law.  Here,  because  the  common 
law  permits  a  schoolmaster  moderately  to  correct  his 
pupil,  and  an  officer  his  soldiers,  the  learned  judge 
declares  it  to  be  law  that  the  turnkey  of  a  penitentiary — 
an  institution  utterly  unknown  to  the  common  law — has 
a  right  to  chastise  a  convict,  nay,  more,  whip  him  until 
he  confess  himself  guilty  of  an  offence ;  and  this,  too, 
although  the  legislature  has  expressly  directed  that  when 
he  is  whipped  it  shall  be  by  the  direction  of  other  officers, 
and  in  their  presence.  Yet  this  decision  is  law  in  the 
state  of  New  York,  and  is  published  as  the  authority  by 
which  the  discipline  of  this  prison  is  maintained. 

The  next  objection  to  this  system  is  its  evident  liability 
to  abuse.  The  talent  and  firmness,  tempered  by  modera- 
tion, the  knowledge  of  human  nature,  and  personal 
courage  of  Captain  Lynds,  who  introduced  it,  and  who 
began  by  procuring  a  waiver  of  all  interference  with  his 
plans  by  the  inspectors,  have  done  much  present  good ; 
he  has  introduced  order,  economy,  industry  and  clean- 
liness ;  he  has  banished  many  abuses ;  and  his  system, 
under  his  own  direction,  although  liable  to  strong  ob- 
jections, is  yet  so  much  superior  in  effect  to  any  hitherto 
practised,  that  it  has  been  considered  as  a  model  (a)  for 
the  imitation  of  the  world ;  and  in  his  hands,  I  have  no 
doubt,  that  many  beneficial  effects  will  result  from  it* 
But  what  security  have  we  that  the  same  rare  qualities 
vnW  be  found  united  in  another  ?  In  the  commimications 
I  have  had  with  him,  he  says,  that  his  method  may  be 
easily  taught.  This  may  be  true,  but  unless  he  can  im- 
part his  integrity  and  moderation  (6)  as  well  as  a  know- 

(a)  Report  of  the  Massachusetts  Society. 

(h)  The  case  of  the  keeper,  above  alluded  to,  took  place,  I  believe,  after 
Mr.  Lynds  had  left  the  Auburn  prison,  and  is  itself  a  strong  illusfcnttioii 
pf  the  danger  of  unlimited  delegation  of  power. 
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ledge  of  his  discipline,  it  will  be  unsafe  to  adopt  a  system 
that  must  depend  entirely  for  its  success  on  the  personal 
qualities  of  the  man  who  is  to  carry  it  into  eflfect. 

But,  even  if  we  were  sure  of  commanding  all  the  requisite 
qualities  and  talents  united  in  the  same  person,  still  there 
are  faults,  inherent  in  the  plan,  which  no  administration 
can  cure.  Fear  is  the  great  principle  of  this  institution, 
and  chastisement  of  the  most  degrading  kind  is  the  in- 
strument to  excite  it.  If  the  sole  objects  were  to  pre- 
serve order  in  the  prison,  it  is  perhaps  as  effectual,  but 
certainly  not  as  proper  a  mode  as  can  be  devised.  But,  as  a 
punishment,  it  fails  in  two  essential  points ;  in  most  cases 
it  will  not  deter  the  party  from  a  repetition  of  his  crimes, 
and  very  rarely  will  it  take  away  by  reformation  his 
inclination  to  relapse.  A  superficial  view  of  this  subject 
has  led  to  the  belief,  that  the  great  secret  of  penal  legis- 
lation is,  to  annex  a  penalty  of  sufficient  severity  to  every 
offence;  and,  accordingly,  all  the  variety  of  pains  that 
the  body  of  man  could  suffer,  infamy  and  death,  have 
figured  as  sanctions  in  the  codes  of  all  nations ;  but  al 
though  these  have  been  in  a  train  of  experiment  for 
thousands  of  years,  under  every  variety  that  government, 
manners  and  religion  could  give,  they  have  never  pro- 
duced the  expected  effect.  The  reason  is  to  be  found  in 
that  insurgent  spirit  with  which  man  was  endowed  by  his 
beneficent  Creator,  to  answer  the  best  ends  of  his  nature. 
The  same  feeling  that  elevated,  refined,  and  appUed  to 
the  noblest  purpose,  animates  the  patriot  to  resist  civil 
tyranny,  and  the  martyr  to  defy  the  flames,  when  it  is 
perverted,  and  made  the  incentive  to  vice  and  crime,  goads 
on  the  convict  to  arraign  the  justice  of  his  sentence,  to 
rebel  against  those  who  execute  it,  and  to  counteract  its 
effects  with  an  obstinacy  in  exact  proportion  to  the 
severity  of  the  punishment.  If  the  grossest  follies  and 
absurdest  fancies  of  entliusiasm,  as  well  as  the  clear  truths 
and  pure  principles  of  religion,  are  extended  and  confirmed 
by  severe  punishments  and  persecution,  what  more 
evident  proof  can  we  require,  that  this  character  of  the 
human  mind  braces  itself  with  an  equal  energy  against 
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bodily  suflfering,  whether  inflicted  for  the  correction  of 
error  or  the  suppression  of  truth?  The  convict,  therefore, 
who  has  performed  his  daily  labour,  even  for  years,  under 
the  pang  or  the  dread  of  the  lash,  will  be  rather  le^s  deterred 
from  the  repetition  of  his  crimes,  whenever  he  thinks 
himself  secure  from  detection,  than  he  would  have  been 
by  a  milder  disciphne,  because  the  spirit  of  hatred,  revenge, 
and  a  desire  to  retaUate  on  society,  are  stimulated  and 
strengthened  by  the  principles  which  I  have  supposed  to  be 
hiherent  in  our  nature.  But,  as  the  object  of  punishment 
is  not  only  to  prevent  the  repetition,  but  also  the  com- 
mission of  offences,  we  must  inquire  whether  this  dis- 
cipline is  calculated,  in  any  degree,  to  have  this  effect. 
Its  peculiar  characteristic  is  severity.  We  are  told, 
indeed,  that  its  actual  application  to  individuals  is  not 
frequently  required,  because  of  the  certainty  with  which 
punishment  follows  the  offence ;  but  the  dread  of  it  is 
always  there,  and  the  uplifted  lash,  although  its  stroke  is 
avoided  by  submission,  is,  perhaps,  as  great  a  punishment 
as  the  actual  pain,  because  it  is  attended  w^ith  the  moi'al 
suffering  of  degradation.  We  must  repeat,  then,  that  the 
nature  of  this  discipline  does  no  more  than  add  severity 
to  the  punishment ;  and  he  must  be  blind  to  the  imi- 
form  history  of  penal  jurisprudence,  who  can  believe  that 
increased  severity  diminishes  the  recurrence  of  crimes. 
The  same  operation  of  the  mind,  to  which  I  have  alluded, 
that  gives  the  energy  of  mental  resistance  to  the  sufferer, 
operates  by  a  sympathy  invariably  called  into  action,  on 
all  who,  by  their  state  in  society,  their  education  or  man- 
ners, have  any  feelings  in  common  with  him ;  and  by  the 
same  system  of  severity  converts  are  made  to  religion, 
proselytes  to  impostures,  and  accessories  to  offences.  The 
system,  therefore,  to  judge  from  analogy,  will  not  deter. 
Will  it  reforai  ?  Judging  by  the  same  rule,  for,  as  yet,  we 
cannot  have,  in  any  conclusive  degree,  the  light  of  experi- 
ence, I  think  it  cannot.  The  force  of  habits  on  the  mind  is 
proverbial ;  but  those  which  have  this  power,  are  such  bb 
were  either  formed  in  early  life,  or  were  produced  by 
repeated  voluntary  acts ;  few  instances,  it  is  thought,  can 
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be  found  in  which  any  series  of  constrained  acts,  have 
produced  tlie  habit  of  continuing  them  after  the  force 
was  removed ;  but  this  part  of  the  subject  will  be  more 
fully  discussed,  when  I  shall  explain  the  reformatory 
system  contained  in  the  code  which  I  submit  for  consi- 
deration. I  will  only  now  remark  that,  so  far  as  the  force 
is  apj)Hed  to  coerce  the  convict  into  a  knowledge  of  some 
trade,  by  which  he  may  earn  a  subsistence,  so  far  it  may 
produce  amendment ;  but  then  if  the  same  labour  can  be 
made  a  voluntary  act,  the  skill  attained  in  it  will  probably 
be  more  perfect,  and  undoubtedly  there  is  a  greater  chance 
of  its  being  persevered  in. 

I  conclude,  then,  that  this  system,  although  it  avoids 
the  obvious  defect  of  promiscuous  confinement  at  night, 
and,  by  the  strictness  of  its  discipline,  prevents  many  of 
the  evils  attending  associated  labours  by  day,  still  has 
defects,  that  will  not  permit  me  to  agree  with  the  com- 
mittee of  the  Massachusetts  Society,  in  considering  it  as 
a  model  for  imitation.     Before  I  develope  the  features  of 
one,  in  which  I  think  these  defects  are  remedied,  while 
all  its  advantages  are  retained,  it  will,  be  necessary  to 
examine  the  rival  plan  proposed  in  Pennsylvania.     This 
consists  in   solitary  confinement,    strictly  so   called,   by 
which,  say  the  committee  who  proposed  it,   we  mean 
"  such  an  entire  seclusion  of  convicts  from  society,  and 
from  one  another,  as  that,  during  the  period  of  their 
confinement,  no  one   shall  see  or  hear,  or  be  seen  or 
heard,  by  any  human  being,  except  the  jailor,  the  in- 
spectors, or   such   other  persons   as,   for  highly  urgent 
reasons,  may  be  permitted  to  enter    the  walls  of  the 
prison  "(a).     To  carry  this  plan  into  execution  a  prison 
has  been  erected  at  Pittsburgh,  and  another  is  nearly 
completed  on  a  most  extensive  scale,   at  Philadelphia. 
This  last  is  most  admirably  contrived  for  perfect  seclu- 
sion.    The  purposes  of  cleanliness  do  not  demand  the 
entrance  of  an  attendant,  or  the  egress  of  the  prisoner. 
His  food  is  furnished  without  his  seeing  the  hand  that 

a)  Report^  1821. 
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brings  it ;  and  a  complete  inspection  of  every  part  of 
the  cell  is  had,  while  the  prisoner  can  neither  see  nor 
hear  the  approach  of  his  keeper ;  all  is  silence  and  soli- 
tude, and,  if  these  alone  can  work  reformation,  there  waa 
never  a  building  better  calculated  to  produce  the  eflfect 
Whether  labour  is  to  be  permitted  or  enjoined  does  not 
seem  to  be  determined.  There  is  a  court,  however, 
annexed  to  each  cell,  in  w^hich  solitary  labour  may  be 
performed  without  much  danger  of  communication  be- 
tween the  prisoners.  This  system  is  simple,  and  has 
few  details  beyond  those  I  have  mentioned  in  describing 
it.  The  advantages  expected  from  it  are  described  in 
the  report  to  which  I  have  referred.  Reformation,  it  is 
hoped,  will  be  produced  by  the  reflections  inseparable 
from  solitude,  and  the  severity  of  the  punishment  is  well 
described  in  the  report,  as  one  that  will  almost  make  the 
patient  *^  the  victim  of  cZespair,"  while  he  is  "  shut  up  in 
a  cell  for  weeks  and  months  and  years  alone,  to  be  de- 
prived of  all  converse  —  while  he  counts  the  tedious 
hours  as  they  pass,  a  prey  to  the  corrodings  of  conscience 
and  the  pangs  of  guilt :"  and  this,  it  is  supposed,  will 
efiectually  deter  the  convict  from  repeating  his  crime, 
and  make  the  vicious  fly  from  a  region  "  where  conviction 
proclicces  so  much  misery ^  As  the  severity  of  the  punish- 
ment is  increased,  its  duration  is  proposed  to  be  dimi- 
nished ;  which  will  produce  a  saving  that  the  committee 
believe  will  compensate  for  the  loss  incurred  by  the  dif- 
ference between  solitary  and  social  labour,  if  the  former 
should  be  allowed.  It  is  evident  that  here  the  conta- 
gion of  evil  associations  is  efiectually  prevented  without 
the  degrading  discipline  of  the  New  York  plan ;  that 
the  security  is  more  perfect,  and  at  less  expense ;  and, 
if  they  should  make  such  relaxation  from  the  strictness 
of  sohtude  as  to  permit  instruction  and  labour,  that  it  is 
liable  to  much  fewer  objections  than  the  other.  If,  on 
the  contrary,  the  plan  of  the  committee,  in  their  under- 
standing of  what  is  meant  by  solitude,  be  carried  strictly 
into  execution,  without  instruction,  without  labour,  those 
objections  would  be  of  the  n^ost  serious  nature.     Their 
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force  will  be  better  understood  when  I  show  in  what 
points  the  plan  I  propose  differs  from  those  I  have  thus 
reviewed. 

I  premise  that  no  plan  of  jurisprudence,  combining 
the  prevention  of  crime  with  the  reformation  of  the 
criminal,  has  ever  yet  been  attempted  on  such  a  scale  as 
would  embrace  all  the  different  stages  and  departments  of 
criminal  procedure.  The  only  experiment  that  has  been 
made,  that  which  is  called  the  penitentiary  system,  has 
been  applied  solely  to  the  substitution  of  imprisonment 
for  other  more  acute  bodily  suffering  as  a  punishment 
after  conviction,  in  the  expectation  that  it  would  not  only 
deter  but  reform  ;  and  the  results,  during  the  first  years 
of  the  trial,  gave  encouraging  proof  that,  if  conducted 
on  proper  principles,  it  must  have  the  most  beneficial 
effect.  But  the  wretched  economy  that  refiised  the 
accommodations  for  separatee  confinement ;  the  exercise 
of  the  pardoning  power,  ill-advised  in  many  instances,  in 
others  resulting  from  a  necessity  created  by  that  eco- 
nomy ;  and  the  neglect  of  moral  instruction,  co-operated 
to  arrest  the  course  of  this  first  great  improvement ; 
and  all  the  difterent  state  committees  unite  with  that  of 
Pennsylvania  in  the  declaration,  that  the  great  peniten- 
tiary system  is  no  longer  in  operation.  But  this,  even  if 
it  had  been  fully  tried,  is  but  one  part,  though  an  im- 
portant one,  of  a  reformatoiy  code  that  deserves  the 
name.  To  be  perfect  in  its  object,  such  a  system  should 
begin  by  prescribing  a  plan  of  public  education,  not  con- 
fined to  the  elements  of  literature,  but  extended  par- 
ticularly to  the  duties  of  a  citizen  towards  the  state,  and 
of  men  towards  each  other  in  every  relation  in  life,  and 
to  those  principles  of  religion  which  are  equally  acknow- 
ledged by  all  sects.  It  would  only  be  repeating  trite 
maxims  and  acknowledged  truths,  were  the  necessity  of 
an  early  education  to  be  enlarged  upon ;  but  it  is  its 
operation,  when  extended  to  all  classes  of  society,  in 
preventing  offences,  that  is  here  considered  ;  early  youth 
is  the  season  in  which  the  germs  of  cupidity  are  to  be 
eradicated : 
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Eradenda   cupidiniH 

Pravi  8unt  elemeuta  :  et  tencrte  nimis 

Mentes  superionbus 

Foruianda3  studiis 

It  is  there  our  legislation  on  this  subject  must  begin, 
if  we  wish  that  its  foundation  should  be  stable.     A  pre- 
judice has  been  entertained  against  religious  instruction 
in  public  institutions,  from  a  fear  of  their  being  made 
the  engines  of  proselytism  to  sectarian  doctrines — a  fear 
well  founded  in  countries  where  there  is  a  dominant  sect, 
but  utterly  groundless  here,  where  the  only  establish- 
ment is  that  of  perfect  equality,  and  where  there  would 
be  no  practical  difficulty  in  leaving  to  the  parents  and 
pastors  of  every  pupil  the  care  of  instructing  him  in  the 
particular  dogmas  of  his  church,  at  the  same  time  that 
the   principles  in   which  all  concurred  might  be   incul- 
cated in  the  public  school,  not  only  as  duties  of  morahty 
but  of  religion.      It  is   astonishing  how  little  use  has 
been  made  of  this  powerful,  I  ruight  say,  when  properly 
used,  this  omnipotent  engine,  in  promoting  the  temporal 
concerns  of  society,  as  well  as  the  most  important  wel- 
fare of  the  individuals  who  compose  it.     When  it  has 
been  called  into  action,  it  has  been  either  in  aid  of  tem- 
poral, often  absolute  power,  or  for  the  aggrandizement  of 
a  particular   church.      In   our  happy  country  no  such 
result  need  be  feared  ;  and  if  this  important  part  of  a 
system  for  diminishing  offences  was  within  the  compass 
of  my  undertaking,  I  should  offer  the  project  of  a  statute 
on  this   subject,  that  I   think  would  secure  the   most 
perfect  equality  of  religious  rights,  while  it  added  the 
inestimable  advantages  of  religious  sanction  in  the  pre- 
vention of  crime.     These  advantages  cannot  be  placed 
in  a  stronger  point  of  light  than  is  done  by  a  gentleman 
to  whose  publications  on  this  subject  I  have  been  in 
debted  for  much  information  in  fact,  as  well  as  instruc- 
tion in  argument.      *^  If,"  he   says,    "  the  infliction  of 
human  punishment  were  as  certain  as  their  promulga- 
tion, crimes  would  be  prevented  altogether.     But,  as  it 
is  impossible  for  any  government  to  institute  such  a 
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system  of  laws  as  can  detect  and  punish  all  oftences,  the 
daring  criminal  perceives  the  unperfection,  and,  trusting 
to  his  own  precautions,  and  availing  himself*  of  time  and 
circumstances,  flatters  himself  >vith  the  prospect  of  im- 
punity.    Not  so  with  the  denunciations  of  divine  punish- 
ment ;  which,  when  duly  ini])ressed  on  the  mind,  possess 
a  sanction  at  which  mere   human  authority  can  never 
arrive,  and  bring  with  them  the  certainty  of  detection 
and  certainty   of  punishment,  which   alone  can,  in  all 
cases  and  under  all  circumstances^  prevent  the  pei'petra- 
tion  of  crime.     If,  then,  we  are  once  able  to  produce 
upon  the  mind  a  thorough  conviction  of  the  existence  of 
one  supreme,  intelligent,  superintending  being,  the  creator 
of  all  things,  wlio  sees  through  all  his  works,  and  per- 
ceives the  deepest  recesses  of  the  human  heart,  and  who 
icill  reward  or  punisib  every  one  accorduuj  to  his  deeds, 
this  will  not  only  remedy  the  defects  in  mere  human 
institutions  by  providing  that  continual  inspection,  dis- 
covery, and  punishment,  wliich  such  institutions  endea- 
vour in  vam  to   supply  ;  but  will  coiTect  innumerable 
oftences  of  eveiy  kind  which   they   do   not  pretend  to 
punish,  and  which  arc  wholly  beyond   their  reach  "  (a). 
►Such  a  plan  of  general  religious  instruction,  embracing 
the  doctrines  common  to  all  the  Christian  sects,  and  ex- 
cluding all  sectarian  doctrine,  is  not  mere  theory.     It 
has  been  for  years  practised  in  the  cit}^  of  Boston,  where 
nearly   100,000  dollars  are  appropriated  to  the   public 
instruction  of  children  of  every  denomination,  and  where 
the  forms  of  religious  instruction  have  been  settled  b\' 
the  pastors  of  the  several  sects  on  the  i)rinciples  I  have 
hiid  down  ;  and  such  success  has  attended  this  honour- 
able and  liberal   experiment  that,  although  the  schools 
have  been  in  operation  for  more  than  ten  years,  and  on 
an  average  more  than  three  thousand  have  been  edu- 
(*ated  in  them  annually,  not  one  of  those  educated  there 
have  been  even  conimitted  for  a  crime  (6).     And  in  New 

(rt)  Eoscoe.     Additionul  Observations  on  Penal  Jurisprudence. 
(6)  As  far  a^  the  reporter  is  informed,  the  United  States  have  given 
the  fii-st  example,  in  modem  times,  of  provision  for  education,  furnished 
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York  a  similar  effect  has  been  observed.  Of  the  thou- 
sands educated  in  the  public  schools  of  that  city,  taken 
generally  from  the  poorest  classes  of  society,  but  one,  it 
is  asserted,  has  ever  been  convicted,  and  that  for  a  trifling 
offence  (a). 

I  should  apologize  for  drawing  the  attention  of  the 
legislature  to  a  subject  that  might  seem  foreign  to  the 
plan  which  this  report  is  intended  to  elucidate,  if  pubhc 
education  were  not  found  to  be  one  of  the  best  means  of 
preventing  crimes,  and  if  the  reflections  here  made  did 
not  apply  to  the  instruction  which  forms  so  large  a  part 
of  the  prison  discipline  which  I  propose.  Adverting, 
then,  only  to  this  as  to  a  subject  coimected  with,  but 
not  embraced  by,  the  matter  of  this  report,  I  proceed  to 
develope  the  system  which,  after  the  maturest  reflection, 
I  have  submitted  for  consideration.  Its  objects  are 
extensive  and  many,  but  are  so  closely  connected,  that 
to  strike  out  any  one  would  destroy  the  unity  that  must 
give  it  effect.  Instead  of  confining  it,  as  has  been 
hitherto  done,  to  considering  imprisonment  and  labour 
as  the  means  of  punishing  crimes  already  committed,  I 
draw  the  attention  of  the  legislature  to  the  means  of 
preventing  them,  by  provisions  bearing  upon  pauperism, 
mendicity,  idleness,  and  vagrancy,  the  great  sources  of 
those  offences  which  send  the  greatest  numbers  to  our 
prisons. 

Political  society  owes  perfect  protection  to  all  its 
members  in  their  persons,  reputations  and  property; 
and   it   also   owes   necessary   subsistence   to  those  who 

at  the  public  expense  to  all  the  community.  The  early  colonists  of  New 
England  set  the  example;  the  system  is  coeval  with  the  first  settlement 
of  Massachusetts,  and  has  with  the  most  enlightened  spirit  of  legislation 
been  adopted  by  other  states.  The  liberal  arrangement  with  respect  to 
religious  instruction  is  not  confined  to  the  period  of  ten  years  mentioned 
in  the  text — it  was  made  much  earlier ;  but  the  fact  of  its  operation  in 
preventing  crime  was  derived  from  a  gentleman  (S.  L.  Knapp,  Esq.)  who 
spoke  from  knowledge,  acquired  during  that  period,  by  a  pemonal  atten- 
tion to  the  schools,  and  a  close  professional  attendance  in  the  donrts. 

(a)  Letter  from  Thomas  Eddy  to  the  commissioners,  1825l  coDtaiuing 
very  judicious  reflections  on  this  subiect. 
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cannot  procure  it  for  themselves.  Penal  laws  to  sup- 
press oflfences  are  the  consequences  of  the  first  obligation, 
those  for  the  reUef  of  pauperism  of  the  second ;  these 
two  are  closely  connected,  and  when  poverty  is  reUeved, 
and  idleness  punished  whenever  it  assumes  the  garb 
of  necessity,  and  presses  on  the  fund  that  is  destined 
for  its  relief,  the  property  and  persons  of  the  more 
fortunate  classes  will  be  found  to  have  acquired  a 
security  that,  in  the  present  state  of  things,  cannot  exist. 

This  truth  has  attracted  the  attention  of  most  civilized 
nations,  but  by  always  making  the  laws  of  pauperism  a 
distinct  branch  of  legislation,  never  connecting  it  with 
their  penal  jurisprudence,  with  which  it  has  so  intimate 
a  relation,  it  has  been  a  source  of  more  perplexity  and 
confusion,  has  given  birth  to  more  bad  theory  and  ruinous 
practice,  than  any  other  question  in  government.  Many 
of  these  difficulties,  it  is  supposed,  will  be  obviated  by  the 
application  of  sound  principles  before  the  evil  has  become 
so  incorporated  in  the  system  as  to  make  it  difficult  to 
be  eradicated. 

In  relation  to  this  subject,  society  is  formed  of  two 
divisions  ;  those  who,  by  their  industry  or  property,  pro* 
vide  subsistence  for  themselves  and  their  families,  and 
those  who  do  not.  The  latter  must  of  necessity  draw 
their  support  from  the  former,  either  by  depredations  on 
property,  which  brings  them  within  the  purview  of  the 
laws  for  punishing  crimes,  or,  under  the  reality  or  pre-^ 
tence  of  pauperism,  by  levying  a  tax  on  public  or  indivi- 
dual charity.  It  is  to  this  last  description  that  I  noW 
draw  the  attention  of  the  legislature.  They  may  be 
divided  into  three  classes  : 

Those  who  can  labour  and  are  willing  to  labour,  but 
who  cannot  find  employment. 

Those  who  can  labour,  but  are  idle  from  inclination, 
not  for  want  of  employment. 

Those  who  are  imable  to  support  themselves  by  their 
labour,  from  infancy,  old  age,  or  infirmity  of  body  or  mind* 

The  first  and  last  of  these  classes  are  to  be  relieved, 

not  only  by  force  of  the  obligation  before  referred  to,  but 

2l 
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from  a  social  duty  not  less  imperative,  because  it  is 
founded  on  humane  feelings,  and  is  enforced  by,  perhaps, 
the  best  precept  of  that  religion  which  places  charity  in 
the  highest  rank  of  the  virtues  it  inculcatea  This  relief 
must  be  given  by  providing  means  of  employment  for 
the  industrious,  and  gratuitous  support  for  the  helpless. 
The  middle  class  includes  those  who,  under  the  name  of 
vagrants  and  able-bodied  beggars,  are  placed  in  society 
on  the  verge  between  vice  and  crime,  vicious  enough  to 
require  inspection  and  restraint,  not  so  palpably  guilty  as 
to  justify  severer  punishment :  abounding  in  large  cities, 
they  are  the  hot-beds,  in  which  idleness  and  profligacy 
are  forced  into  crime,  and  are  properly  the  object  of 
coercive  justice,  but  they  cannot  become  so  without 
adopting  the  means  necessary  to  distinguish  and  separate 
them  from  the  innocently  poor,  and  it  is  this  necessity 
which  brings  that  class  also  within  the  scope  of  the 
measures  for  preventing  crimes.  It  was  thought  that  a 
good  system  should  not  only  restrain  the  vicious,  and 
punish  and  reform  the  guilty,  but,  by  relieving  and 
employing  the  poor,  put  an  end  to  one  of  the  strongest 
inducements  to  commit  ofiences.  For  these  reasons  the 
Code  of  Reform  and  Prison  Disciphne  provides,  that  a 
building  shall  be  erected  to  be  called  the  House  of 
Industry,  with  two  distinct  departments,  one  for  voluntary, 
the  other  for  coerced  labour;  the  first  department  is 
intended  as  a  place  of  employment  for  all  those  who  are 
capable  of  gaining,  by  their  bodily  exertions,  a  complete 
or  partial  support ;  and  for  the  few  who  are  totally  help- 
less. Its  character,  as  a  house  of  refuge,  will  be  here- 
after explained ;  the  second  department  is  designated  as 
a  place  in  which  vagrants  and  the  able-bodied  mendicants 
shall  be  forced  to  labour  for  their  support. 

This  establishment  enters  most  essentially  into  the 
plan  I  propose.  Its  difierent  departments,  under  the 
name  of  poorhouses,  workhouses,  and  bridewells,  are 
known  not  only  in  England  and  the  states  which  derive 
their  jurisprudence  from  that  country,  but  in  diflferent 
parts  of  Europe,  but  they  are  there  distinct  institutions, 
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and  want  that  unity  of  plan  from  which  it  is  thought 
their  principal  utihty  will  arise.  This  requires  elucidation. 
If  the  duty  of  supporting  its  members  be  once  acknow- 
ledged to  be  one  incumbent  on  society  to  the  extent  that 
has  been  assimied^  and  if  the  classification  I  have  made 
is  correct,  the  necessity  becomes  apparent  of  distinguish- 
ing in  what  degree  the  diflferent  appUcants  are  entitled  to 
relief ;  but  that  system  would  be  obviously  imperfect  that 
was  confined  to  making  this  distinction,  and  granting  re- 
lief only  to  the  one  class  without  making  any  disposition 
of  the  others.  Every  applicant,  if  my  premises  be  true, 
must  belong  to  one  or  the  other  of  those  classes  ;  and  the 
same  magistrate  who  hears  his  demand  of  support,  or 
before  whom  he  is  brought,  on  an  accusation  of  illegally 
obtaining  it,  is  enabled  at  once  to  assign  him  his  place. 
Is  he  able  and  willing  to  work,  but  cannot  obtain  it  ? 
Here  is  employment  suited  to  his  strength,  to  his  age,  his 
capacity.  Isheable  to  work,  but  idle,  intemperate,  or  vicious? 
His  habits  must  be  corrected  by  seclusion,  sobriety,  in- 
struction and  labour.  Is  he  utterly  unable  to  provide  for 
his  support?  The  great  social  duty  of  religion  and 
humanity  must  be  performed.  One  investigation  on  this 
plan  puts  an  end  to  the  inquiry.  Every  one  applying  for 
alms,  or  convicted  of  illegal  idleness  and  vice,  necessarily 
belongs  to  one  or  the  other  class,  and  immediately 
finds  his  place  ;  he  no  longer  remains  a  burthen  on  indi- 
viduals, and  society  is  at  once  relieved  from  vagrancy  and 
pauperism.  Instead  of  this  simple  process,  the  poor 
laws  are  generally  administered  by  agents  whose  duty  is 
confined  to  a  selection  of  proper  objects  of  charity,  without 
power  to  punish  the  impostor  who  preys  on  the  fund  pro- 
vided for  the  poor  and  the  helpless ;  and  without  any 
means  to  enable  the  honest  labourer  or  artisan  to  earn  his 
subsistence.  This  establishment  once  made,  on  a  proper 
scale,  the  plan  for  supporting  it  faithfully  executed,  the 
second  degree  in  this  scale  of  preventive  justice  will  be 
obtained.  By  the  first,  your  rising  generation  will  be 
taught  habits  of  industrious  obedience  to  the  law,  a  re- 
spect for  religion,  and  a  love  of  justice  and  moral  duties. 
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By  this,  which  is  the  second,  those  who  have  grown  up 
without  these  advantages,  those  who  have  not  profited  by 
them,  and  the  numerous  class  of  adventurers  fix)m  other 
countries,  will  be  arrested  in  the  earliest  stages  of  their 
profligacy,  and  taught  to  be  industrious  before  they  be- 
come criminal. 

I  am  not  imaware  that  this  plan  is,  in  some  points, 
founded  on  principles  that  are  much  questioned  by  n^any 
who  have  written  on  this  part  of  social  economy.  With- 
out making  this  report  a  vehicle  for  the  full  discussion  of 
those  principles,  it  will  be  necessary  briefly  to  state  the 
objections  that  have  been  made,  with  my  reasons  for  not 
yielding  to  their  force. 

The  policy,  and  sometimes  the  obUgation,  of  a  public 
provision  for  the  poor,  has  been  forcibly  assailed  in 
England,  and  by  men  of  high  reputation  here.  The 
argument  is  shortly  this.  The  duty  to  provide  for  the 
poor  is  rather  a  moral  than  a  civil  obligation  :  it  binds, 
successively,  relations,  friends,  wealthy  individuals,  and, 
last  of  all,  society,  which  can  be  called  onto  support  those 
only  who  are  not  provided  for  by  individuals.  But  if  this 
obligation  upon  society  be  once  acknowledged  and  acted 
on,  the  individuals  who  stand  in  a  nearer  relation  to  the 
pauper  will  at  once  disregard  a  duty  which  has  only  a 
moral  sanction,  and  the  government  will  have  the  ex* 
elusive  charge  of  the  burthen.  And  this,  according  to 
the  argimient,  is  not  all :  the  certainty  of  an  ultimate 
support  will  lead  to  idleness,  extravagant  speculations, 
imprudent  marriages,  and  all  the  improvident  acts  that 
naturally  produce  poverty ;  and,  in  time,  the  number  of 
paupers  will  be  so  great  as  to  consume  the  resources  of 
the  state,  or,  if  quartered  on  smaller  divisions  of  the 
country,  to  reduce  the  individuals  composing  it  nearly  to 
the  state  of  those  whom  they  are  forced  to  relieve.  And 
the  theory  is  supported  by  reference  to  England,  where, 
at  times,  every  fifth  man  is  a  pauper,  and  the  poor-rates 
equal  one-tenth  (a)  of  the  whole  revenue  of  the  kingdom. 

(a)  In  the  year  1821,  the  poor-rates  were  7,325,611^;  the  income, 
72,811,862^. ;  the  number  of  paupers,  2,493,423 ;  and  the  whole  popula- 
tion. 12.218,500. 
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In  a  country  with  a  population  so  great  as  to  reduce 
the  full  price  of  labour  to  a  bare  subsistence,  and  at  the 
same  time  employing  that  labour  in  the  production  of 
articles  for  which  the  demand  is  uncertain,  there  is  no 
doubt,  that,  at  times,  a  permanent  provision  for  the  poor 
must  be  extremely  burthensome  on  the  commumty ;  and 
in  such  a  country,  an  establishment  to  provide  labour  for 
all  those  whom  the  vicissitudes  of  trade  should  throw  out 
of  employment,  would  be,  perhaps,  impracticable,  and 
certainly   very   difficult   of  execution.     But   besides  its 
inapplicability  to  a  different  state  of  society,  the  argu- 
ment is  founded  on  the  false  principle,  that  the  moral 
obligation  of  charity  in  individuals,  whether  related  to  the 
pauper  or  not,  is  superior  in  degree,  as  well  as  prior  in 
the  time  of  its  exercise,  to  that  social   duty  which  every 
nation  owes  to  the  individuals  which  compose  it ;  which 
duty  is  not  only  protection,  but  mutual  support.     That 
society  owes  protection  to  all  its  members,  is  not  denied. 
But  what  is  that  protection  ?     Certainly  its  chief  object 
is  life ;  but  whether  life  be  ass  ailed  by  the  sword  or  by 
famine,  it  is  equally  important  for  the  individual,  and  for 
the  community  too,  that  it  should  be  preserved.     There 
are  mutual  obligations  between  society  and  the  members 
who  compose  it,  which  are  not  written  covenants ;  they 
result  from  the  nature  of  the  connexion,  from  the  object 
to  be  attained  by  the  association,  which  is  the  protection 
of  life  and  property.     But  the  preservation  of  life  is  the 
first  object,  property  is  only  a  secondary  one ;  and  if  a 
contract  is  to  be  supposed,  can  it  be  imagined  to  be  of  a 
nature  that  would  impose  on  any  one  of  the  contracting 
parties  the  loss  of  that  which  it  was  the  chief  end  of  the 
contract  to  preserve ;  and  that  too  for  the  preservation  to 
the  others  of  a  portion  of  that  which  was  only  the  second- 
ary object  ?     In  other  words,  can  it  be  supposed  that  any 
just  contract  could  stipulate  that  one  of  the  contracting 
parties  should  die  of  hunger,  in  order  that  the  others 
might  enjoy,  without  deduction,  the  whole  of  their  pro- 
perty ?     The  obligation,  then,  if  derived  from  the  only 
source  to  which  we  can  look  for  its  conditions,  includes 
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support  as  well  as  protection  j  and  although  this  obliga- 
tion  may,  by  the  operation  of  positive  law,  be  justly 
modified  by  imposing  the  burthen  of  support  on  relations 
capable  by  their  fortune  of  supporting  it,  yet,  whenever 
these  means  are  either  deficient,  or  have  not  been  provided, 
the  duty  returns  in  its  full  force  upon  the  community. 

That  this  duty  is  sometimes  very  onerous,  cannot  be 
denied.  A  redundant  population,  by  which  I  mean  more 
people  than  can  be  so  employed  as  to  earn  their  sub- 
sistence, is  a  cause  of  this  evil,  that  can  only  be  avoided 
by  emigration,  when  it  is  the  result  of  a  natural  increase ; 
but  generally  it  is  the  efiect  of  false  principles  in  political 
economy ;  of  that  system  which,  by  premiums  and  duties, 
pampers  one  branch  of  industry  into  an  unnatural  growth, 
and  seduces  so  many  to  pursue  it,  that  the  market  is  soon 
overstocked  with  the  proceeds  of  their  labour,  and  they 
are  then  left  to  starve,  or  become  the  objects  of  pubUc 
charity.  A  temporary  foreign  demand  may  also  have 
the  same  efiect ;  but,  in  that  case,  the  community,  which 
must  have  been  enriched  by  the  efiects  of  that  demand, 
will  be  better  able  to  bear  the  burthen,  and  ought  not  to 
complain  that  it  is  forced  to  give  occasional  support  to 
the  unfortunate  instruments  of  its  prosperity.  But,  in  a 
country  where  the  ordinary  price  of  labour  is  more  than 
sufficient  for  the  maintenance  of  the  poor,  they  can  only 
be  a  serious  burthen  in  consequence  of  the  want  of  true 
principles,  or  a  good  system  of  enforcing  them,  and  the 
whole  secret  lies  in  the  finding  employment  adapted  to 
every  applicant  for  reUef.  The  number  of  those  who  are 
incapable  in  any  degree  of  contributing  by  labour  to  their 
own  support,  is  very  small ;  and  it  is  evident  that,  when 
none  are  idle,  the  cost  to  the  state  will  be  only  equal  to 
the  difference  between  the  proceeds  of  such  labour  and 
the  expense  of  support;  but  the  proceeds  of  ordinary 
labour  are  supposed,  by  the  state  of  society,  to  be  more 
than  sufficient  for  maintenance ;  therefore,  mftlring  all 
proper  deductions  for  forced  labour,  and  the  other  dis- 
advantages of  public  institutions,  the  proceeds  of  labour, 
then,  if  they  are  properly  conducted,  will  not  fall  so  &t 
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short  of  the  expense  as  to  create  any  fear  of  the  ruinous 
consequences  which  attend  the  increase  of  the  poor-rates 
in  England. 

At  present,  the  duty  of  supporting  needy  relations  is, 
by  the  law  as  well  of  England  as  of  the  difterent  united 
states,  confined  to  ascendants  and  descendants  only.  To 
J  extend  this  obligation,  so  as  to  oblige  collaterals  within 
the  second,  or  perhaps  the  third  degree,  to  contribute  to 
their  support,  would,  it  is  thought,  not  only  lessen  the 
burthen  on  the  pubUc,  but  prevent,  by  the  advice  and 
interference  of  friends,  those  imprudent  engagements, 
which  are  the  principal  causes  of  poverty.  Should  it 
have  this  effect,  it  will  lessen  the  weight  of  the  objection 
that  a  pubUc  provision  for  the  poor  will  increase  the 
nimibers,  by  rendering  men  adventurous  in  speculation, 
improvident  in  marriage,  and  careless  in  the  conduct  of 
their  affairs.  Most  of  the  writers  on  this  subject  state 
that  this  effect  is  produced  by  the  poor  laws  of  England ; 
but  it  would  seem  that  the  natural  love  of  independence, 
and  the  sense  of  degradation  inseparable  from  a  reliance 
on  public  charity,  would  always  prevent  this  provision 
being  calculated  on  as  a  desirable  resource ;  and  we  might 
rather  conclude  that  the  numbers  who  are  reduced  to 
this  extremity  by  extravagance,  would  have  been  equally 
prodigal  if  no  such  provision  had  existed.  However  this 
may  be,  in  a  country  where  the  sense  of  shame  is 
deadened  by  misery  and  extensive  companionship  in  its 
degrading  effects,  and  where  support  is  afforded  without 
exacting  its  equivalent  in  labour,  it  is  believed  that 
nothing  of  this  nature  need  to  be  apprehended  in  one 
where  the  natural  repugnance  to  live  on  charity  is 
strengthened  by  the  ease  with  which  labour  can  procure 
not  only  support,  but  competence  and  ease ;  and  where 
the  relief  that  it  is  proposed  to  afford,  can  only  be  pro- 
cured by  bodily  exertions  proportioned  to  the  ability  of 
the  party.  Such  are  the  reasonings  and  facts  on  which  I 
have  ventured  to  propose,  as  part  of  my  plan,  the  house 
of  refuge  and  of  industry.  I  deem  it  a  most  essential 
part  of  the  system.     As  prevention,  in  the  diseases  of  the 
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body,  is  less  painful,  less  expensive,  and  more  efficacious 
than  the  most  skilful  cure ;  so,  in  the  moral  maladies  of 
society,  to  aiTest  the  vicious  before  the  profligacy  assumes 
the  shape  of  crime ;  to  take  away  from  the  poor  the  cause 
or  pretence  of  relieving  themselves  by  fraud  or  by  theft ; 
to  reform  them  by  education,  and  make  their  own  industry 
contribute  to  their  support,  although  difficult  and  expen- 
sive ;  will  be  found  more  efiectual  in  the  suppression  of 
ofiences,  and  more  economical,  than  the  best  organized 
system  of  punishment.  An  offence  perpetrated,  incurs  the 
loss  sustained  by  its  commission,  and  frequently  that  of  its 
repetition  added  to  the  expense  of  its  punishment.  To  pre- 
vent an  offence  requires  only  the  previous  expense  of  educa- 
tion and  confinement.  These  reasons  have  induced  me  to 
suggest  the  plan  of  general  education,  and  to  combine  with 
the  system  I  offer,  establishments  for  the  relief  of  paupers, 
and  the  seclusion  and  instruction  of  the  vicious  and  idle. 
These  institutions,  although  they  may  conveniently  be 
placed  under  the  immediate  direction  of  the  same  super- 
intendent, are  essentially  different  in  their  character :  the 
one  is  a  prison,  the  other  a  place  of  refuge.  The  object 
of  one  is  instruction,  of  the  other  relief :  education  and 
industry  are  ends  common  to  both.  Therefore,  the 
regulations  for  the  one  prescribe  strict  seclusion  and 
coerced  labour,  while  the  confinement  and  classification 
of  the  other  is  merely  such  as  is  necessary  for  the  main- 
tenance of  order ;  and  the  only  penalty  for  idleness  is 
discharge,  with  the  certainty  of  being  classed  in  the  next 
application  for  relief  with  those  who  are  wiLEully  idle. 
The  great  objection  usually  made  to  establishments  of 
this  kind,  is  the  expense.  This,  in  a  great  measure,  will 
be  obviated  by  a  wise  and  prudent  administration,  by 
which  labour,  suited  to  every  degree  of  strength  and 
skill  may  be  provided.  In  our  country  there  are  great 
facilities  for  tliis :  gardening,  poultry  yards,  and  the 
different  occupations  of  agriculture  necessary  for  the 
supply  of  a  large  city,  offer  employments  of  the  most 
healthful  kind,  and  in  ^vi^hich  some  occupation  suited  to 
every  individual  may  be  found.    Add  to  these,  a  brick 
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or  tile  yard,  a  rope  walk,  chair  making,  all  the  manu- 
factures of  straw,  cotton  spinning,  weaving,  and  other 
manufactures,  of  which  more  particular  mention  will  be 
made  when  we  speak  of  the  penitentiaiy  ;  and  it  will  be 
seen  that,  by  proper  management,  means  will  be  found 
to  employ  all  the  tenants  of  this  establishment,  whether 
in  the  seclusion  of  the  house  of  industry,  or  the  more 
relaxed  discipline  of  the  house  of  refuge  :  few  are  so 
weak  and  infirm  as  to  contribute  nothing  towards  their 
support ;  and  the  great  object  will  be  that  there  shall  be 
no  idleness  that  is  not  the  efiect  of  infirmity.  By  these 
means,  the  actual  expense  will  be  much  lessened ;  and  the 
comparative  account,  truly  stated,  between  the  cost  of 
sufiering  them  to  live  in  idleness,  by  contributions  levied 
upon  private  or  public  charity,  or  depredations  upon  pro- 
perty, and  the  expense  of  this  establishment,  will  show  a 
balance  greatly  in  its  favour. 

We  are  come  to  that  part  of  the  system  of  prison 
discipline  applicable  to  penal  law,  in  that  restricted  sense 
which  confines  it  to  the  prosecution  and  punishment  of 
ofiences.  In  the  project  which  I  submit  to  the  legisla- 
ture, I  begin  with  a  part  of  the  subject  that  has  gene- 
rally been  most  unaccountably,  most  injuriously  neglected. 
The  danger  of  vicious  association  is  universally  acknow- 
ledged ;  its  corrupting  influence  has  been  portrayed  by 
every  figure  that  rhetoric  could  supply,  and  enforced  by 
the  most  energetic  language  of  eloquence  ;  but  its  dele- 
terious efiects  seemed  to  be  feared  only  after  condemna- 
tion, and  no  efl&cient  plan  has  hitherto  been  adopted,  or, 
as  far  as  I  am  informed,  proposed  to  any  legislature,  to 
apply  a  corrective  to  it  in  the  incipient  stages  of  criminal 
procedure.  Yet  here,  emphatically,  it  is  calculated  more 
widely  to  spread  its  infection.  After  condemnation  there 
can  be  no  association  but  of  the  guilty  with  the  guilty  ; 
but  in  the  preliminary  imprisonment,  guilt  is  associated 
with  innocence.  The  youth  who  is  confined  on  suspicion 
only,  whose  innocence  at  the  time  of  his  arrest  is  attested 
by  his  subsequent  acquittal,  leaves  the  den  where  he 
was  imprisoned,  with   tainted  morals,  depraved  habits. 


538  INTRODUCTORY   REPORT  TO 

passions  excited  to  vengeance,  and  fit  associates  to  aid 
him  in  pursuits  that  makes  his  second  entrance  to  the 
house  of  detention  only  a  passage  to  the  penitentiary, 
or,  in  our  present  system,  to  the  gallows.  In  our  great 
cities,  where  this  reform  is  most  necessary,  it  seems  least 
attended  to.  Vices  the  most  disgusting,  brutal  intem- 
perance, crime  in  its  most  hideous  and  appalling  forms, 
are  there  congregated,  and  form  a  mass  of  corruption, 
rendered  more  deleterious  from  the  mixture  of  imported 
depravity  and  native  profligacy  of  which  it  is  composed. 
The  bridewell  of  a  large  city  is  the  place  in  which  those 
representatives  of  human  nature,  in  its  most  degraded 
shape,  are  assembled  ;  brought  into  close  contact,  so  that 
no  art  of  fraud,  no  means  of  depredation,  no  shift  to 
avoid  detection,  known  to  one,  may  be  hid  from  the 
other ;  where  those  who  have  escaped  receive  the  ap- 
plause due  to  their  dexterity,  and  he  who  has  suffered, 
glories  in  the  constancy  with  which  he  has  endured  his 
punishment,  and  resisted  the  attempts  to  reform  him. 
Here,  he  who  can  ^^  commit  the  oldest  crime  the  newest 
sort  of  way,"  is  hailed  as  a  genius  of  superior  order,  and 
having  no  interest  to  secure  the  exclusive  use  of  the 
discovery,  he  freely  imparts  it  to  his  less  instructed  com- 
panions.  Thieves,  and  all  the  other  offenders  whose 
crimes  are  committed  upon  property,  here  receive  the 
most  useful  instructions,  not  only  for  perfecting  them- 
selves in  their  vocation,  but  of  the  proper  objects  on 
which  it  may  be  exercised  ;  and  the  comparatively  short 
detention  of  a  large  majority  gives  them  the  means  of 
immediately  practising  the  lessons  they  have  received  : 
for  it  may  be  fairly  calculated  that,  of  those  committed 
for  trial,  three-fourths  (a)  escape  conviction  after  being 
detained  just  long  enough  to  receive  instruction  in  all 
the  mysteries  of  crime.  This  view  of  the  danger  of 
increasing  guilt,  by  communication  between  the  guilty 

(a)  In  New  York,  in  the  year  1822,  there  were  committed  to  the 
bridewell  prison,  on  accusations  for  crimes  and  miademeanors,  2361 
persons.  Of  these,  fewer  than  541  were  brought  to  trial,  for  that  is 
the  whole  number  of  persons  tried,  including  those  who  were  not  com- 
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in  different  degrees^  has  been  often  considered,  and  is  in 
a  great  degree  applicable  to  the  association  of  convicts 
in  a  penitentiary,  as  well  as  in  those  prisons  we  are  now 
considering.  But,  when  we  add  to  it  the  serious  con- 
sideration that  innocence  and  youth  are  at  all  times 
exposed  to  this  contaminating  influence ;  that  laws  which 

mitted  but  bailed  :  of  these  541, 180  were  acquitted ;  which  produces  this 
result  : 

Committed  for  trial,  2361 

Convicted,  361 


Discharged  or  acquitted,  2000 


In  1823,  were  committed,  1928 

The  whole  number  tried  that  year  was  599,  of  whom  177 
were  acquitted,  so  that  the  number  of  those  convicted 
was  422 


Total  discharged  or  acquitted,  1506 


In  1824,  committed,  1961 

Tried  586,  acquitted  169,  convicted,  417 


Total  discharged  or  acquitted,  1544 


In  1825,  committed,  2168 

Tried  547,  acquitted  161,  convicted,  386 


Total  discharged  or  acquitted,  1 782 


In  1826,  there  were  committed,  to  the  20th  November,         2046 
Add  in  the  same  proportion  for  the  rest  of  the  year,  227 

2273 
Tried  662,  acquitted  200,  convicted,  462 


Total  discharged  or  acquitted,  181 1 

This  is  sufficient  to  show  that,  in  every  year  in  one  of  our  cities,  from 
1500  to  2000  persons  of  both  sexes,  all  of  whom  are  legally  presumed  to 
be  innocent,  and  a  large  proportion  must  be  really  so,  are  annually  forced, 
by  the  operation  of  the  laws,  into  the  closest  association  with  the  most 
abandoned  of  their  species ;  they  must  eat,  drink  and  sleep  with  them. 
They  have  no  retreat  from  the  infectious  atmosphere  of  their  society ; 
and,  after  having  been  thus  forced  to  enter  the  school  of  vice  and  crimin- 
ality, the  2000  disciples  are  turned  out  to  practise  the  lessons  they  have 
learned  !  And  this  is  the  wise  system  of  laws  that  needs  no  amendment ! 
This  is  the  humane  administration  of  them  in  a  rich  and  enlightened  city ! 
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profess  to  preserve  the  morals  and  purity  of  the  citizen, 
are  made  the  instruments  of  their  destruction ;    what 
expression  can  be  too  strong  to  mark  our  astonishment 
at  the  apathy  or  indolence  of  legislators,  who,  knowing 
the  evils  of  the  system,  can  suflfer  it  to  continue,  or  who 
will  not  take  the  trouble  to  inform  themselves  on  the 
subject  ?      Indiscriminate    confinement,    preparatory  to 
the  trial,  has,  in   this  report,  hitlierto  been  considered 
only  in  its  contaminating  efiects  :  and  those  efiects  are 
sufficiently  dreadful.     But  there  is  another  view  of  its 
consequences,  its  inevitable  consequences,  which  not  only 
shocks  the  understanding,  but  lacerates  the  best  feelings 
of  the  heart.      The  only  discrimination  made  between 
the  white  tenants  of  these  places  of  confinement  is  that 
of  the  sexes.     The  women  are  kept  in  a  separate  apart- 
ment, the   men  in  as   many  others  as   the  prison  can 
afford,  but  without  any  distinction  between  them.     The 
innocent  stranger,  unable  to  find  security,  is  joint  tenant 
of  the  same  chambers  with  three  times  convicted  con- 
victs ;  vagrants  sunk  in  vice,  and  brutified  by  intoxica- 
tion ;    perpetrators  of  every  infamous  crime,  and  even 
with  murderers  taken  in  the  fact.     Women  of  innocence 
and  virtue   are   sometimes   forced,  by  this  unhallowed 
administration  of  justice,  into  an  association  with  all  that 
is  disgusting  in  female  vice  ;  with  vulgarity  in  its  most 
offensive  form  ;  with  intemperance  sunk  to  the  lowest 
depth  of  degradation  ;  with  everything  that  can  be  con- 
ceived most  abhorrent  to  female  delicacy  and  refinement. 
This  is  no  picture  of  the  imagination  :  the  reporter  has 
seen  it.     It  is  realized,  in  a  greater  or  less  degree,  in  all 
the  cities  of  the  Atlantic  states  :  and  even  legislators, 
patriotic  statesmen,  and  benevolent  philanthropists,  who 
have  for  years  been  legislating,  and  reasoning,  and  de- 
voting their  time  and  talents  to  the  application  of  solitary 
imprisonment  to  the  purposes  of  punishment  after  con- 
viction, have  never  yet  taken  one  efficient  step  to  prevent 
the  demoralizing  effects  attending  indiscriminate  associa- 
tion before  trial,  or  to  rescue  the  innocent,  not  only  from 
the  infection  of  such  society,  but  from  the  punishment 
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it  inflicts.  For,  what  greater  punishment  could  be 
devised  for  a  man  of  education  and  morals,  used  to  the 
refinements  of  good  society,  than  to  shut  him  up  night 
and  day,  for  weeks  and  months,  in  a  room  crowded  with 
the  vilest  of  the  vile,  with  men  stained  with  every 
crime  ?  or  to  a  woman,  not  sunk  herself  in  vice,  to 
be  associated  with  the  most  abandoned  of  her  sex  ? 
Yet  such  is  the  humanity,  the  justice  of  our  boasted 
jurisprudence !  We  begin  by  inflicting  this  moral 
punishment  on  one  presumed,  by  the  first  principle  of 
our  law,  to  be  innocent :  we  add  to  it  the  physical  evil 
of  close  confinement,  without  any  of  the  conveniences  of 
life,  for  an  unlimited  period ;  and  when,  perhaps,  his 
morals  are  corrupted  by  the  society  which  the  justice  of 
his  country  has  forced  him  to  keep,  and  his  health  is 
destroyed  by  the  rigour  of  imprisonment,  his  innocence 
is  declared,  and  he  is  restored  to  society,  either  to  prey 
upon  it  by  his  crimes,  or  burthen  it  by  his  poverty. 
What  greater  moral  or  physical  evil,  it  may  be  asked, 
would  have  been  inflicted  on  the  guilty,  than  this  which 
the  innocent  is  made  to  sufier  ?  An  eye-witness  to  more 
than  one  of  the  scenes  he  has  described,  and  which,  he 
repeats,  are  not  exaggerated  in  the  description,  the 
reporter  was  deeply  impressed  with  the  necessity  of  a 
radical  reform  in  the  system  of  detention  before  trial,  and 
has  embodied  it  in  the  code  which  he  presents.  Persons 
whose  liberty,  for  the  good  of  society,  must  be  restrained, 
are  either  those  upon  whom  imprisonment  is  imposed 
merely  for  the  purpose  of  securing  their  appearance  when 
the  purposes  of  justice  require  it,  or  those  upon  whom  it 
is  inflicted  as  a  punishment. 

The  detention  of  those  of  the  first  description,  to  be 
just,  must  not  only  be  necessary,  but  must  be  attended 
with  no  privation  that  is  not  absolutely  required  for  the 
end  proposed,  and  for  the  preservation  of  order. 

Each  of  tliese  two  divisions  is  composed  of  several 
subordinate  classes,  for  the  government  of  which  dif- 
ferent rules  are  necessary.  None  are  comprehended  in 
the  first  who  are  able  to  find  a  sufficient  pledge  that 
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their  personal  attendance  will  be  given  when  it  is  caUed 
for.  The  purposes  of  the  projected  code  require  that 
those  comprising  this  division  should  form  three  classes : 

1.  Persons  whose  testimony  is  necessary  for  the  in- 
vestigation of  some  important  charge. 

2.  Those  accused  of  misdemeanor. 

3.  Those  charged  with  crime. 

i  The  first  of  these  classes  is  separated  from  the  two 
others  by  an  evidently  marked  distinction.  Those  who 
compose  it  are  not  presumed  to  be  guilty  of  any  offence  ; 
the  temporary  privation  of  their  liberty  is  a  necessary 
sacrifice  for  the  safety  of  society  ;  it  is  taken  on  the 
same  principle  that  justifies  the  appropriation  of  private 
property  for  public  purposes,  and  it  carries  with  it  the 
same  right  of  indemnity  ;  which  indemnity  the  code  does 
not  fail  to  provide. 

With  respect  to  the  two  other  classes,  there  is  this 
difference,  that,  in  these,  there  is  a  presumption  of  guilt, 
arising  from  an  accusation  on  oath.  The  maxim,  that 
every  man  is  presumed  innocent  before  conviction,  is, 
like  many  other  legal  maxims,  true  only  to  a  certain 
extent.  In  its  application,  it  can  mean  only  that  proof 
must  precede  conviction,  and  that  accusation  alone  is  not 
one  of  those  presumptions  which  throws  the  burthen  of 
proof  on  the  accused,  and  causes  him  to  be  believed  guilty 
unless  he  shows  himself  innocent.  But  it  is  not  true  as 
respects  persons  accused  on  oath  in  a  legal  form.  This 
is  sufficient  to  justify  every  measure  for  securing  the 
person,  because  it  creates  such  a  presumption  of  guilt  as 
raises  a  probability  of  an  attempt  to  escape  punishment, 
and  on  the  degree  of  this  probability  is  founded  the 
distinction  between  the  second  and  third  classes;  the 
motive  to  attempt  an  escape  being  greater  in  proportion 
to  the  magnitude  of  the  punishment.  For  these  reasons, 
the  code  directs  that  prisoners  of  the  first  class,  to  whom 
no  offence  is  imputed,  shall  enjoy  every  alleviation  of 
their  misfortune,  not  incompatible  with  the  maintenance 
of  order,  that  their  own  means  can  procure.  The  second 
class    being  accused    of   an    offence,  punishable  when 
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proved,  by  a  comparatively  light  penalty,  neither  the 
temptation  to  escape,  nor  the  evil  consequences  to  society 
should  it  be  effected,  are  so  great  as  to  justify  a  rigour 
of  confinement  equal  to  that  which  is  necessary  to  secure 
the  third  class,  accused  of  crime.  These  degrees  are 
distinctly  marked  in  the  code,  but  it  carefully  provides 
that  none  of  those  comprehended  in  this  division,  shall 
suffer  any  other  inconveniences  from  their  detention, 
than  those  necessary  to  secure  their  personal  appearance, 
and  to  prevent  the  evil  association,  no  less  requisite,  to 
protect  their  own  morals  against  the  contagion  of  vice, 
for  this  classification  is  essential  to  the  other  and  no  less 
important  design,  which  has  been  before  stated  in  this 
report,  that  of  separating  the  persons  composing  the  two 
first  classes  from  any  communication  with  those  of  the 
third,  and  the  individuals  of  this  last  from  any  inter- 
course with  each  other.  The  presumption  before  alluded 
to  also  justifies  this  measure.  It  is  one  of  protection, 
from  which  the  innocent  have  everything  to  gain,  and 
of  which  the  guilty  cannot  complain :  for  it  imposes 
no  unnecessary  restraint,  and  takes  from  them  only  the 
power  of  corrupting  and  being  further  corrupted.  The 
danger  of  guilty  associations  ;  the  duty  of  avoiding  them 
by  a  careful  separation  of  the  innocent  from  those  who 
labour  under  a  presumption  of  guilt ;  of  those  accused 
or  convicted  of  offences,  implying  no  great  degree  of 
moral  turpitude,  from  those  who  are  presumed  or  known 
to  be  guilty  of  crimes  which  evince  depravity  of  mind 
and  manners ;  of  the  young  from  the  old  offender ;  are 
considerations  on  which  the  Code  of  Prison  Discipline 
rests  ;  and  on  the  Code  of  Prison  DiscipUne  depends  the 
whole  system  of  penal  law.  It  is  for  this  reason  that 
classification  before  trial  has  been  provided  for  with  the 
same  care  that  is  required  after  conviction ;  and  it  has 
been  particularly  urged  in  the  report,  from  a  conviction 
that  its  importance  in  penal  jurisprudence  has  not 
hitherto  been  properly  appreciated.  It  is  proposed,  not 
only  that  the  place  for  this  confinement  shall  be  separate 
from  that  in  which  it  is  inflicted  as  a  punishment ;  but  it 
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is  called;  not  a  prison,  but  a  house  of  detention  merely, 
that  the  name  may  not  carry  with  it  any  idea  of  in- 
famous punishment.  The  marked  distinction  in  the  penal 
code,  between  crimes  and  misdemeanors  ;  the  degree  of 
moral  guUt  in  the  former,  with  which  the  latter  is,  for  the 
most  part,  not  infected ;  renders  a  correspondent  difference 
necessary  in  the  plan  and  nature  of  the  punishment 
inflicted  on  them  respectively. 

After  considering  imprisonment  as  a  necessary  restraint 
merely,  the  only  just  character  which,  before  trial,  it  can 
have,  and  showing  the  provisions  in  the  Code  of  Prison 
Discipline  adapted  to  this  end,  it  remains  to  be  considered 
in  its  double  capacity,  as  a  punishment  and  the  means  of 
reform. 

The  nature,  properties  and  efficacy,  of  imprisonment,  as 
a  means  of  punishment,  have  been  so  fully  discussed  in 
the  Introductory  Report  to  the  Code  of  Crimes  and 
Punishments,  that  no  more  will  be  said  here  than  is  neces- 
sary to  elucidate  its  modifications  and  combinations  with 
the  reformatory  part  of  the  plan. 

Of  imprisonment,  the  Code  of  Crimes  and  Punishments 
directs  four  grades :  simple  imprisonment,  simple  im- 
prisonment in  close  custody,  imprisonment  with  labour, 
and  imprisonment  in  solitude. 

The  two  first  are  applied  to  offences  involving  no  great 
degree  of  moral  wrong,  and  therefore  ought  not  to  be 
confounded  with  others,  in  which  depravity  is  apparent. 
Some  loss  of  reputation,  when  the  laws  are  just  and  im- 
partially administered,  necessarily  is  incurred  by  the  in- 
fliction of  every  punishment.  But  disgrace  ought  to  be 
attached  to  those  only  which  are  inflicted  for  crimes 
implying  moral  depravity.  Hence  the  distinction  which 
the  law  has  drawn,  and  which  the  Code  of  Prison  Dis- 
cipline must  execute,  between  misdemeanors  and  crimes. 
To  mark  this  distinction,  different  places,  as  well  as  a 
difference  of  treatment,  are  necessary. 

It  would  be  approximating  these  degrees  of  offence  too 
closely,  to  commit  to  the  same  prison  the  criminal  and  the 
misdemeanant.     A  man  of  worth  and  integrity  may  be 
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guilty  of  breaking  the  provisions  of  mere  positive  law ; 
but  it  would  bo  confounding  all  ideas  of  proportion  in 
punishment  to  conduct  him  to  the  same  prison  with  the 
thief  or  assassin.  A  department,  therefore,  in  the  house 
of  detention  is  designated  for  offenders  of  this  description, 
whether  the  sentence  be  simple  confinement  or  imprison- 
ment in  close  custody.  The  discipline  applicable  to  them 
is  also  necessarily  different  from  that  required  in  the 
penitentiary :  as  no  great  moral  guilt  is  implied  in  the 
offences  of  which  they  have  been  guilty,  and  the  detention 
is  limited  to  short  periods,  so  the  imprisonment  is  in- 
tended more  for  punishment  than  reformation.  In  this, 
as  in  all  other  places  of  confinement,  under  this  system, 
complete  separation  at  night  is  strictly  enforced ;  the 
means  of  education  and  religious  instruction  are  provided ; 
seclusion  is  graduated  according  to  the  sentence  ;  good 
wholesome  food  and  comfortable  lodging  are  provided  at 
the  public  expense ;  labour  is  permitted  but  never  en- 
forced ;  vicious  associations  precluded,  but  close  confine- 
ment never  resorted  to  but  when  directed  by  the  judgment, 
or  rendered  necessary  to  preserve  the  order  of  the  prison. 
The  distinction  between  simple  imprisonment  and  con- 
finement in  close  custody,  is  sufficiently  explained  in  the 
Code  of  Crimes  and  Punishments  ;  and  the  precise  rules 
laid  down  in  the  Code  of  Prison  Discipline  for  the  treat- 
ment of  prisoners  under  these  punishments  is  calculated 
to  prevent  oppression,  on  the  one  hand,  and  on  the  other, 
strictly  to  enforce  the  execution  of  the  sentence.  How 
different  in  its  very  nature !  How  infinitely  so  in  its 
effects,  is  imprisonment,  under  these  regulations,  from  the 
same  punishment  as  usually  inflicted  for  slight  offences  ! 
The  horrors  of  a  bridewell  have  been  faintly  described, 
yet  it  is  to  such  that  the  misdemeanant  under  the  present 
system,  in  most  of  the  states,  is  committed,  to  pass  the 
period  of  his  confinement  without  labour  or  instruction  ; 
and  either  in  the  congenial  association  with  vulgarity  and 
vice  to  forget  that  he  is  in  a  place  of  punishment,  or, 
shrinking  from  their  abhorred  contact,  to  find  the  physical 
evil  of  imprisonment  increased  beyond  calculation  by  a 
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moral  evil  which  is  inflicted  without  being  ordained  by 
the  law  :  whereas,  on  the  plan  I  propose,  no  greater  evil 
being  suflfered  than  precisely  that  directed  by  the  sentence, 
and  nothing  left  to  the  discretion  of  turnkeys  or  keepers, 
the  judge  is  enabled,  with  a  precision  before  impossible, 
to  apportion  the  punishment  to  the  offence.     Heretofore, 
however  slight  the  infraction  of  law  that  involved  the 
penalty  of  confinement,  an  indefinite  evil  of  bad  association 
was  necessarily  annexed  to  it :  and  if  a  respectable  man, 
for  an  imprudent  breach  of  the  peace,  or  for  intemperate 
expression  in  court,  should  be  committed  to  prison  for  a 
few  days,  it  depended  on  the  accidental  circumstance  of 
the  numbers  in  the  bridewell,  and  sometimes  on  the  dis- 
position of  the  keeper,  or,  what  is  worse,  on  the  wealth  of 
the  party,  to  determine  whether  he  should  pass  those 
days  in  a  comfortable  apartment,  making  merry  with  his 
friends,  or  shotuld  drag  them  on  in  the  society   of  felons. 
Now,  the  magistrate  will  know  the  extent  of  the  punish- 
ment he  awards.     Simple  imprisonment  is  defined,  its 
privations,  its  indulgences,  the  penalties  attending  the 
abuse  of  them  ;  everything  is  accurately  marked.      With- 
in certain  limits  traced  by  the  law,  these  indulgences  may 
be  restricted  or  enlarged  by  the  judge,  not  by  the  jailer ; 
according  to  the  circumstances  of  the  offence,  not  accord- 
ing to  the  caprice  of  a  turnkey,  or  the  capacity  of  the 
prisoner  to  purchase  his  favour.     And  simple  imprison- 
ment, the  lowest  grade  of  corporal  punishment,  formerly 
an  engine  of  torture  to  some,  to  others  a  mockery  of  jus- 
tice, to  all  the  means  of  depraved  and  depraving  associa- 
tions, becomes,  in  the  hands  of  a  discreet  judge,  an  elastic 
instrument  of  coercion,  that  may  be  made  to  press  on  the 
smallest  transgressions,  or  expand  to  fit  the  highest  mis- 
demeanor to  which  it  is  applied. 

Imprisonment  in  close  custody  is  the  next  grade ;  and 
here  the  same  strict  rules  to  limit  the  discretion  of  the 
keeper,  are  applied.  In  all  the  provisions  of  this  code  the 
great  truth  is  never  lost  sight  of,  that  every  evil  inflicted 
beyond  that  which  is  necessarily  included  in  the  sentence, 
is  illegal,  is  cruel,  is  tyrannical.     Hence  the  care  in  the 
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codes  that  are  submitted^  firsts  to  make  the  judge  con- 
fine himself  in  his  sentence  strictly  within  the  limits  of 
the  discretion  that  is  given  him,  and  to  exercise  that 
discretion  as  much  as  possible  by  the  application  of  the 
general  miles  that  are  prescribed  to  guide  his  judgment ; 
and  afterwards,  when  he  has  pronounced,  to  take  away 
all  other  discretion  that  might  alleviate,  increase,  or  in 
any  maimer  alter  the  pimishment,  except  in  the  cases 
specially  provided  for.  In  the  case  of  simple  imprison- 
ment in  close  custody  these  rules  and  exceptions,  it  is 
thought,  will  be  found  to  answer  these  ends.  This  grade 
of  punishment  is  the  last  and  highest  of  those  infiicfced 
for  misdemeanors ;  as  it  is  intended  by  the  Code  of 
Crimes  and  Punishments  to  approach  the  severity,  but 
not  to  be  attended  with  the  degradation,  of  penitentiary 
confinement  in  solitude,  so  the  Code  of  Prison  Discipline, 
to  give  effect  to  this  distinction,  has  prescribed  a  treat- 
ment that  should  mark,  both  to  the  sufferer  and  to  others, 
that  although  tlie  law  punished  his  act  as  an  offence,  and 
doomed  him  to  a  prison  for  punishment,  and  to  solitude 
and  reflection  for  repentance,  yet  it  does  not  confound  his 
offence  with  those  which,  by  the  general  consent  of  the 
civilized  world,  has  been  characterized  as  infamous.  This 
important  distinction,  fully  discussed  in  the  preliminary 
report  to  the  former  Code  is  referred  to  here,  only  to  mark 
the  reason  of  the  different  places  assigned  to  these  two 
species  of  close  custody,  and  to  account  for  the  different 
discipline  by  which  they  are  respectively  regulated. 

We  come  now  to  the  beaten  ground  of  penitentiary 
discipline.  The  first  remark  necessary  to  explain  the 
nature  of  that  system  I  have  ventured  to  recommend  is 
this :  that  the  penal  code  assigns  this  punishment  to  no 
offences  but  such  as  suppose  in  the  offender  a  depravity 
and  corruption  of  mind  which  requires  the  application  of 
reformatory  discipline  as  well  as  punishment — they  must 
not  be  separated.  And  with  the  respect  due  to  the  great 
writers  who  have  devoted  their  talents  to  this  interesting 
subject,  it  may  be  permitted  perhaps  to  suggest  that 
most  of  them  err  in  considering  the  true  end  of  penal  laws 
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to  be  either  punishment  alone,  or  reformation  alone.  A 
good  system  must  combine  them  :  and  the  great  excel- 
lence of  the  penitentiary  plan  is,  that  the  process  of 
reformation  cannot  be  carried  on  but  by  privations  and 
Bufferings  which,  if  they  do  not  succeed  so  as  to  reform, 
must  necessarily  deter  from  a  repetition  of  crime  in  as 
great  a  degree  as  any  other  bodily  infliction  could.  If 
the  reformation  is  complete,  we  have  the  double  assur- 
ance arising  from  the  moral  restraint  and  the  remem- 
brance of  the  physical  as  well  as  mental  sufiering.  As  an 
example  to  deter  others,  penitentiary  imprisonment  has 
been  considered  to  be  defective  in  this,  that  here  the  real 
is  greater  than  the  apparent  suffering  ;  whereas  it  ought  to 
be  directly  the  reverse ;  the  apparent  should  exceed  the 
real  pain  ;  because  the  object  of  deterring  others  would  be 
attained  with  as  little  injury  as  possible  to  the  sufierers 
— it  being  a  principle  that  no  more  evil  than  is  necessary 
to  produce  that  effect  ought  to  be  inflicted.  The  principle 
is  true  when  modified  so  as  to  require  the  real  suffering 
to  be  sufficient  for  deterring  tlie  criminal  himself,  and  the 
apparent  not  to  be  so  great  as  to  shock  by  a  belief  that 
it  is  cruel  or  disproportioned  to  the  oftence :  but  is  the 
application  of  it  to  penitentiary  imprisonment  well  made  ? 
The  prisoner  is  not,  say  those  who  use  this  argument, 
always  exposed  to  view,  and,  when  he  is  seen,  his  appear- 
ance may  not  indicate  the  suffering  which  he  undergoes. 
The  misery  of  a  restraint  for  years,  perhaps  for  life, 
cannot  show  itself  in  the  few  moments  of  a  casual  visit ; 
he  appears  well  fed,  well  clothed,  and  the  labour  which  he 
is  seen  to  perform  is  moderate  ;  there  is  nothing,  therefore, 
in  the  aspect  of  the  man  to  show  the  wretchedness  that 
must  be  created  by  a  whole  life  doomed  to  forced  labour 
and  degrading  subjection.  In  this  reasoning,  however, 
we  lose  sight  of  two  operations ;  the  one  going  on  in  the 
mind  of  the  convict,  the  other  in  that  of  the  man  upon 
whom  his  punishment  is  intended  to  be  as  an  example ; 
both  of  which  essentially  lessen  the  force  of  this  objec- 
tion. By  the  first,  the  sufferer  becomes  by  habit,  if 
not  reconciled  to  his  punishment,  at  least  much  better 
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able  to  bear  it.     Some  "  strange  comfort "  finds  its  way 
into  his  cell,  and  illuminates  it  with  a  hope  which,  though 
long    deferred,    does    not    always   sadden    the    heart : 
employment    interrupts    uneasy    thoughts    during    the 
day,  and  produces  the  total  oblivion  of  them  by  sound 
sleep  at  night ;  and  the  misery  of  confinement  for  life, 
spread  in  equal  proportions  over  each  day,  is  so  much  less 
in  any  particular  time,  that,  in  many  cases,  the  apparent 
is  greater  than  the  real  suflfering  of  the  convict.     On  the 
other  hand,  he  who  is  tempted  to  ofiend,  and  may  be 
restrained  by  the  fear  of  punishment,  will  add  to  that  which 
he  knows  to  exist,  but  which  he  does  not  see,  all  those 
horrors    by    which    mystery  always    aggravates    appre- 
hended evils.     Circumstances,  too,  may  be  superadded,  to 
strike  the  imagination  and  increase  this  efiect,  without 
increasing  the  real  sufiering  of  the  prisoner,   while  they 
augment  its  apparent  intensity.     Thus  imprisonment  even 
tested  by  this  rule,  is  far  from  being  so  inefficient  an  engine 
of  punishment,    whether   considered   as   the    means   of 
deterring  the  offender  himself  or  others,  as  the  objection 
supposes.     And,  even  if  we  should  discard   the  idea  of 
reformation,  penitentiaiy  imprisonment  has  advantages 
which  few  other   modes  of  punishment  possess.     It  is 
permanent ;  the  prison  is  always  seen ;  and  even  if  we  do 
not  visit  its  gloomy  cells,  the  imagination  will  people 
them  with  tenants  of  its  own  creation,  more  squaUd  in 
appearance  and  hopeless  and  dejected  in  mind,  than  the 
real  culprits  who   inhabit   them ;  these    two  will  have 
enough  of  sufiering  (discarding  any  but  that  authorized 
by  law),  to  leave  a  lasting  impression,  and  to  prevent  if 
any  thing  short  of  reformation  can  prevent,  a  repetition 
of  guilt.     Whatever  advantages  penitentiary  imprison- 
ment, however,  may  possess  as  a  punishment,  it  is  certain 
that  all  punishments,  considered  merely  as  such,  have 
failed  ;in  preventing  ofiences ;   and  the    severest  have 
always  without  exception,  been  found  the  least  efficacious. 
But,  if  punishment  alone  is  inefficient,  the  reformation  of 
the  offender,  if  it  were  possible  to  effect  it  without  punish- 
ment, would  be  so  in  tibe  same  or  a  greater  degree;  the 
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reformation  of  one  offender  would  have  little  effect  on 
his  fellows^  unless  indeed  as  an  additional  inducement  to 
proceed  :  but  to  refute  this  argument  is  nugatory,  because 
no  means  of  reformation  have  been  proposed,  or  can  well 
be  imagined,  that  can  be  applied  without  imprisonment 
or  other  restraint ;  but  imprisonment  or  restraint  is  an 
evil  to  the  sufferer,  and  all  evil  imposed  in  consequence 
of  crime  is  punishment ;  all  reformatory  discipline  there- 
fore is  necessarily  connected  with  punishment ;  and  it 
would,  but  for  one  consideration,  be  investigating  the 
truth  of  a  theory  inapplicable  to  the  subject  if  found  to  be 
true,  were  we  to  inquire  whether  reformation  ought  to  be 
the  sole  object  of  penitentiary  discipline.  The  considera- 
tion which  alone  renders  the  inquiry  proper,  and  at  the 
same  time  highly  important,  is  this  :  that  if  reformation 
of  the  offender  be  the  only  object,  and  the  example  of  the 
punishment  is  not  to  be  considered,  then  the  endeavour 
in  establishing  a  mode  of  discipline  should  be  to  render  it 
as  light  as  possible,  consistent  with  the  end  to  be  attained, 
which,  by  the  argument,  is  reformation  alone ;  because 
it  is  a  true  principle,  that  no  greater  evil  ought  ever  to  be 
inflicted  than  is  necessary  to  the  end ;  and  therefore,  if 
some  legislator,  a  proselyte  to  this  doctrine,  should  believe 
that  mild  persuasion  and  indulgence  were  better  instru- 
ments of  reformation  than  coerced  labour  and  restraint, 
and  should  act  on  this  belief,  the  example  of  the  punish- 
ment to  deter  would  be  lost ;  and  though  one  convict 
might  go  out  a  real  or  a  pretended  saint,  seven  sinners 
would  pursue  his  track  of  profligacy,  secure  that,  even  if 
detected,  instead  of  punishment  they  would  receive  only 
•advice  and  indulgence.  The  doctrine,  therefore,  that 
reformation  is  the  sole  end  of  penitentiary  punishment, 
deserves  to  be  examined.  If  it  mean  the  reformation  of 
the  culprit,  and  of  all  who  might  follow  his  example,  as  the 
language  used  by  one  of  its  advocates  (a)  would  perhaps 
justify  us  in  believing,  the  dispute  is  one  only  of  words ; 
for  if  the  punishment  of  one,  or  the  reformation  of  one, 

(a)  Rosooe. 
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prevents  the  other  from  committing  the  crime,  it  must  be 
because  he  fears  the  evil  of  the  reformatory  discipline  ; 
he  is  then  deterred  by  the  example ;  and  we  arrive  by 
different  roads  to  the  same  point.  But,  more  fairly  con- 
sidered, the  argument  is  this  :  crime  is  an  evil,  punish- 
ment is  an  evil ;  to  punish,  therefore,  is  to  multiply  instead 
of  diminishing  it,  unless  it  will  deter  the  offender  as  well 
as  others :  but  it  is  proved,  by  long  experiment,  that 
punishment  has  failed  in  this  effect :  therefore  it  is  use- 
less. Again,  experience  has  proved  that  severe  are  much 
less  efficacious  than  milder  punishments  ;  it  is  fair,  then, 
to  believe  that  the  more  you  diminish  the  severity  of 
your  laws,  the  more  efficacious  will  be  their  operation  : 
and  by  one  consequence  further,  if  crimes  decrease  in  the 
same  ratio  with  the  severity  of  penalties,  that  it  is  not 
the  penalty  that  deters ;  and  if  it  does  not  deter,  it  is  not 
only  useless  but  wrong,  because  we  set  out  with  the  in- 
controvertible position  that  this  is  the  only  legitimate 
object  of  punishment :  if  crimes  have  been  diminished  by 
penitentiary  imprisonment,  then  it  could  not  have  been 
the  punishment  that  operated,  it  must  have  been  some- 
thing else,  and  that  something  should  be  the  great  object 
to  keep  in  view — it  is  reformation. 

A  great  error  at  the  bottom  of  all  this  reasoning  is 
one  already  referred  to,  that  reformation  is  considered 
abstractly,  without  any  consideration  of  the  means  by 
which  it  is  to  be  brought  about,  which  is  the  evil  or  the 
punishment  of  seclusion,  and  which  is  inseparable  from 
it :  another  not  less  striking  is,  that,  supposing  reforma- 
tion effectually  to  prevent  a  repetition  of  the  crime  by 
the  offender,  the  reasoning  gives  us  no  means  of  dis- 
covering how  this  will  operate  to  deter  others,  except 
through  the  fear  of  the  reformatory  discipline,  which, 
being  from  its  nature  a  punishment,  is  discarded  by  the 
argument  from  having  effect.  The  other  fallacies  are, 
first,  in  placing  crime  and  punishment  as  evils  of  the 
same  nature.  Crime  is  an  evil  operating  on  society ; 
punishment,  in  the  just  degree  that  will  prevent  or  lessen 
crime,  so  far  from  being  an  evil,  is  a  good ;  its  pain  is 


5o2  INTRODUCTORY   REt>ORT   TO 

only  felt  by  the  delinquent :  the  immediate  pain  of  the 
crime  may  perhaps  only  affect  the  individual  sufferer  by 
it,  but  the  alarm  it  creates,  the  certainty  that,  unless 
repressed,  it  will  be  repeated,  spreads  through  the  whole 
community,  and  the  uncertainty  who  will  be  its  next 
victim,  makes  it  an  evil  to  aU.  The  error  lies  in  taking 
that  for  granted  w^hich  is  in  dispute,  that  the  dread  of 
punishment  does  not  deter  from  offences.  And  when 
that  comes  to  be  proved,  it  is  done  by  another  fallacy ; 
there  have  always  been  punishments,  and  there  have 
always  been  and  still  are  offences ;  if  punishment  would 
prevent  them,  there  would  be  none.  But  my  argument 
is,  not  that  punishment  will  totally  prevent,  but  that  it 
will  diminish  crimes  ;  and  in  order  to  prove  that  it  has 
not  this  effect,  it  would  be  necessary  to  show  a  state 
of  society  in  which  there  was  neither  punishment  nor 
crime.  Besides,  to  convince  us  that  punishment  in  its 
nature  can  have  no  effect,  it  must  be  shown  to  have 
failed  when  appUed  in  its  most  perfect  form.  But  no 
one  pretends  that  this  experiment  has  been  ever  tried  : 
on  the  contrary,  those  who  contend  for  its  efficacy,  when 
properly  applied,  have  demonstrated  that,  throughout 
the  world,  it  has,  in  all  ages,  been  wofuUy  deficient.  No 
one  has  yet  gone  so  far  as  to  draw  the  conclusion  that, 
because  mild  have  generally  been  found  more  efficacious 
than  severe  punishments,  therefore  no  penalty  ought 
to  be  annexed  to  offences ;  and  yet,  if  we  assert  that 
reformation  is  the  only  object,  this  is  the  plain  and 
inevitable  result ;  for  then  every  pain,  however  small, 
infficted  as  a  punishment,  would  be  a  useless,  and  there- 
fore an  improper  evil. 

Imprisonment,  therefore,  is  to  be  used,  in  the  plan  I 
propose,  to  punish  as  well  as  to  reform.  But  to  make 
imprisonment,  especially  if  coupled  with  labour,  a  proper 
sanction,  its  details  must  be  strictly  defined  by  the  law. 
Any  discretion  left  to  the  jailer  as  to  the  mode  of  in- 
flicting  it,  makes  him,  and  not  the  judge,  the  arbiter  of 
the  culprit's  fate.  He  may,  without  proper  limits  to 
his  authority,  change  the  sentence  of  a  few  years'  con* 
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finement  into  the  same  period  of  exquisite  misery,  fol- 
lowed by  loss  of  health  or  of  life ;  and  he  may  do  this 
without  incurring  any  penalty  ;  for  where  a  full  discre- 
tion is  given,  there  can  be  no  penalty,  except  in  extreme 
cases,  for  its  abuse.  If  he  may,  at  his  discretion,  inflict 
stripes  for  disobedience  or  want  of  respect ;  if,  in  the 
language  held  from  the  bench  in  New  York,  it  is  his 
duty,  "  by  all  the  means  in  his  power,  to  make  the  con- 
victs feel  the  awful  degradation  and  misery  to  which 
their  vicious  courses  had  reduced  them,"  and  "that  the 
ordinary  sympathies  of  our  nature  could  not  be  extended 
to  them  ;"  if  this  be  permitted,  or  especially  if  incul- 
cated as  the  duty  of  the  keeper,  imprisonment  is  the 
worst  of  all  punishments,  because  the  most  unequal.  It 
is,  then,  no  more  the  wisdom  of  the  law  applied  to  the 
case  by  the  discretion  of  the  judge  that  apportions  the 
punishment,  but  the  caprice  or  passion  of  an  individual 
in  the  exercise  of  a  fearful  duty  of  forcing  a  convict  to 
feel  the  awful  misery  and  degradation  of  his  situation. 
If  labour  be  superadded  a.s  a  punishment,  the  danger  of 
this  discretion  is  greatly  increased.  The  same  labour 
may  be  misery  and  death  to  one,  and  no  more  than 
wholesome  exercise  to  another ;  and  the  greatest  abuse 
and  oppression  may  be  justified  by  enforcing  a  literal 
execiition  of  the  sentence.  The  law,  then,  must,  in  every 
particular  that  can  be  foreseen,  regulate  the  conduct  of 
those  to  whose  keeping  the  prisoner  is  to  be  committed  ; 
and  after  every  precaution  that  human  prudence  can 
take,  the  carelessness,  or  passion,  or  pride  of  opinion  in 
the  keeper,  may  greatly  counteract  the  operation  of  a 
good  system,  and  his  intelligence,  finnness,  humanity, 
and  strict  attention,  may  correct  some  of  the  evils,  and 
supply  some  of  the  omissions,  which  even  the  best  cannot 
escape.  For  this  reason  the  impoi-tance  of  this  office  is 
inculcated  in  the  text  of  the  code ;  and  the  qualities 
required  for  its  exercise  are  pointed  out  as  a  guide  to 
the  selecting  power,  and  a  lesson  to  him  who  is  chosen, 
that  the  one  may  not  commit  the  fatal  error  of  under- 
rating  the  talents  necessary  for  the  employment,   and 
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that  the  other  may  feel  the  dignity  with  which  he  is  in- 
vested, as  well  as  the  responsibility  imposed  on  him 
by  the  law.  This  was  the  more  necessary  in  order  to 
counteract  a  prejudice  against  the  employment  of  those 
to  whom  the  custody  of  prisons  has  been  for  many  ages 
confided.  A  well-founded  prejudice,  while  the  jailer  was 
only  appointed  to  prevent  the  escape  of  the  promiscuous 
assemblage  of  vagrants  of  both  sexes,  consisting  of  un- 
fortunate debtors,  of  innocent  or  guilty  prisoners  com- 
mitted for  trial,  and  of  convicted  felons  awaiting  an 
ignominious  death,  who  were  placed  in  his  custody; 
while  he  had  no  moral  duty  to  perform,  and  was  tiie 
mere  Cerberus  to  guard  the  doors  of  a  terrestrial  Tar- 
tarus, such  a  prejudice  was  just  and  unavoidable ;  and 
as  one  part  of  the  duty  of  a  jailer,  to  prevent  escapes, 
necessarily  continues  to  be  vested  in  the  warden,  the 
enunciation  in  the  code  becomes  proper,  in  order  to 
break  the  chain  of  ideas  which  might  otherwise,  fix)m 
that  circumstance,  assimilate  the  character  of  an  office 
calling  for  high  talents,  and  honour  and  integrity,  with 
that  of  an  employment,  the  natural  tendency  of  which 
was  to  make  him  who  exercised  it  an  extortioner  and  a 
petty  tyrant. 

I  return  to  the  position,  from  which  I  may  seem  per- 
haps to  have  digressed,  that  the  law  should  be  so  framed 
as  to  restrict  as  much  as  possible  the  discretionary  power 
of  the  keeper  ;  it  must  designate  the  pimishment  due  to 
the  oflFence,  either  by  an  invariable  rule,  or  by  a  discretion 
left  to  the  judge  to  make  one  within  certain  limits.  The 
judge  must  apply  this  rule,  by  declaring  the  punishment^ 
if  it  be  fixed  ;  by  apportioning  it  to  the  degree  of  the 
offence,  if  he  have  a  discretion.  The  pimishment  once 
ordered,  that  system  is  strangely  defective  which  un- 
necessarily permits  it  to  be  aggravated  or  alleviated  by 
an  inferior  officer,  at  his  will.  It  deserves  a  worse  epithet 
if  it  hold  out  temptations  for  him  to  do  it ;  and  the 
strongest  that  could  be  used  to  express  disapprobation 
would  be  merited,  if  it  is  inculcated  as  a  duty.  But  the 
system  of  social  forced  labour  makes  this  diflcretioiiaiy 
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power  unavoidable  ;  for  nothing,  we  are  told,  (and  I 
believe  told  truly,)  nothing  but  the  lash  can  preserve  the 
proper  discipline  in  such  an  association.  The  punish- 
ment, then,  necessary  to  execute  the  sentence  of  the  law, 
is  on  this  plan,  so  far  from  being  directed  by  the 
sentence,  one  expressly  prohibited  by  the  law  under 
which  that  sentence  is  pronounced,  and  therefore  ought 
never  to  enter  into  any  subordinate  part  of  the  system. 
What  could  be  more  incongruous  than  to  snatch  the 
scourge  from  the  hands  of  justice  to  place  it  in  those  of 
caprice ;  to  declare  it  too  severe,  and  degrading,  and 
demoralizing,  and  unequal,  to  be  applied  as  a  punish- 
ment for  CRIME,  at  the  sound  discretion  of  the  judge,  and, 
at  the  same  time,  direct  that  it  shall  be  inflicted  for 
disobedience  to  a  subaltern  officer  of  a  prison  at  his 
pleasure  ?  I  could  not,  therefore,  offer  any  plan  of  im- 
prisonment that  would  make  this  absurdity  necessary. 
Other  disadvantages  which  are  inseparable  from  this 
discipline,  have  been  detailed  when  I  described  that  of 
the  New  York  prisons,  of  which  it  forms  so  prominent  a 
feature.  I  discard  it,  therefore,  being  firmly  convinced 
that,  as  an  instrument  of  punishment,  it  is  not  only  de- 
fective and  dangerous,  but  that  it  cannot  be  brought  to 
produce  that  reformation  which  is  one  of  the  essential 
parts  of  my  plan.  But  social  labour,  whether  general 
or  in  classes  (if  those  classes  are  at  all  numerous),  cannot 
be  carried  on  without  it,  unless  the  security  and  order  of 
the  prison  be  put  at  hazard.  Social  labour,  therefore, 
must  be  abandoned,  or  so  modified,  and  admitted  with 
such  precautions,  as  to  render  this  anomaly  unnecessary. 
The  maimer  in  which  this  has  been  attempted,  requires 
some  previous  examination  of  the  principles  on  which  it 
is  founded. 

We  have,  in  former  parts  of  this  report,  considered 
the  question,  whether  punishment,  as  an  object  distinct 
from  reformation,  should  not  enter  into  the  sanction  of 
penal  laws  ;  and  were  brought  to  the  double  conclusion, 
that  it  was  necessary,  and  that  no  reformation  could  be 
produced  without  it.     Imprisonment  has  been  examined 
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as  a  means  of  inflicting  punishment,  and  in  this  and  in 
the   introductory   report   to   the   Code   of   Crimes  and 
Punishments,  has  been   compared   with  other  corporal 
punishments,  and  been  found  to  possess,  in  a  greater 
degree  than  any  other,  the  essential  properties  to  render 
it  effectual.     Here  we  need  only  add,  that  there  is  no 
other  means  by  which  a  reformatory  process  (necessarily 
requiring  time  and   a  succession  of  operations)   can  be 
carried  on  ;  no  labour,  no  instruction,  without  detention, 
no  reformation  without  employment,  without  instruction, 
religious,  moral,  and  literary.     It  must  be  remembered 
that  we  are  now  speaking  of  the  prison  discipline  proper 
for  convicts,  for  men  already  corrupted  ;  to  whom,  for 
the  most  part,  labour  was  necessary  for  support,  and  who 
resorted  to  crime  in  order  to  avoid  it.     Labour  consists 
of  a  number,  of  a  succession  of  bodily  exertions,  always 
painful  when  first  endured,  becoming  tolerable  only  by 
the  habit  of  making  them,  and  never  voluntarily  resorted 
to  but  from  the  hope  of  some  enjoyment  they  are  to 
produce  ;  these  two  causes  combined  give  to  an  occupa- 
tion, painful  in  itself,  all  the  characteristics  of  a  plea- 
surable  pursuit.      Habit  destroys   the  sense   of  bodily 
pain ;  hope  anticipates  the  reward  it  is  to  bring,  identi- 
fies the  enjoyment  with  the  means  of  procuring  it,  and, 
by  a  wise  use  of  the  faculties  bestowed  by  our  beneficent 
Creator,  labour  becomes  cheerful,  and  its  pain  a  pleasure. 
Tliis  might  be  further  iUustrated  by  investigating  the 
cause   of  pleasure   resulting  from  the  chase,  and  other 
laborious  recreations,  which  are  often  voluntarily  pursued 
so  far  as  to  become  toilsome  and  fatiguing  in  a  degree 
not  frequently  suffered  by  the  severest  labour.     In  these 
pursuits,  indeed,  the  exhilarating  effects  of  fresh  air,  of 
society,  and  a  view  of  the  beauties  of  nature,  give  a 
present  enjoyment  that  is  not  found  in  daily  employ- 
ment ;  but  these  would  never  induce  us  to  go  beyond 
the  point  of  agreeable  exercise :  they  are  pushed  into 
fatigue  by  the  causes  that  have  been  stated,  and  by  the 
self-satisfaction  arising  from  a  consciousness  of  dexterity 
and  skill.     The  anticipation  of  the  applause  he  will  re* 
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ceive,  of  the  festivity,  or  the  domestic  comfort,  that 
awaits  his  return,  is  identified  in  the  mind  of  the  sports- 
man with  the  fatigue  he  undergoes,  the  pain  of  which 
habit  has  abeady  alleviated ;  so  that  the  toils  and  the 
pleasures  of  the  chase  have  become  terms  that  are  nearly 
synonymous. 

The  great  painter  of  human  passions  has  beautifully 
delineated  this  association,  in  the  picture  of  a  young  lover 
toiling  through  a  servile  employment,  with  the  hope  of 
being  rewarded  by  the  presence  of  his  mistress,  and  re- 
ferring the  patience  and  even  the  pleasure  with  which  his 
toil  was  endured  to  this  very  illustration  : 

There  be  some  sports  are  painful ;  but  their  labour, 
Delight  in  them  sets  off. 

Whenever  this  association  of  ideas  is  broken,  labour  is 
regarded  as  an  evil  unmitigated  by  any  alleviating  cir- 
cumstance ;  no  habit  will  induce  a  continuance  of  it,  and 
it  will  never  be  resorted  to  but  in  moments  of  pressing 
distress,  the  idea  of  which  then  becomes  incorporated 
with  it  and  embitters  its  pains.  Labour  forced  by  stripes 
must  always  produce  this  dreadful  concatenation  of  ideas ; 
and  whenever  the  coercion  ceases,  the  natural  aversion  to 
fatigue  will  combine  with  the  remembrance  of  the  evils 
with  which  it  was  embittered,  and  make  the  culprit  fly  to 
vice  to  forget,  or  to  crime  to  avoid  it. 

If  these  reflections  be  well  founded,  employment  should 
be  oflfered  as  an  alleviation  of  punishment,  not  superadded 
to  aggravate  it.  Although  labour  is  painful,  yet  the 
separate  exertions,  of  a  succession  of  which  it  is  composed, 
are  not  so  in  themselves ;  it  is  their  repetition  only  which 
makes  them  irksome  :  there  is  an  innate  love  of  action  in 
human  nature,  which  renders  its  restraint  the  principal 
evil  attending  imprisonment :  and  involuntary  idleness, 
unbroken  by  any  mental  or  bodily  occupation,  creates  a 
degree  of  sufiering  which,  netting  aside  acute  physical 
pain,  can  only  be  aggravated  by  uninterrupted  soUtude. 
Solitude  without  physical  employment  may  be  rendered 
tolerable,  if  the  mind  can  be  diverted  from  its  own  re- 
flections by  receiving  intellectual  instruction  from  others, 
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or  amusement  from  books :  these^  also^  except  so  far  as 
concerns  a  future  life,  are  indulgences  withheld  from  the 
convict  by  the  tenor  of  his  sentence. 

Next  to  the  privations  of  liberty  and  employment,  and 
perhaps  superior  in  intensity  to  the  last,  is  that  of  the 
usual  indulgence  of  the  appetite  for  food  and  drink :  to 
inflict  this,  so  far  as  to  make  the  patient  sufler  by  hunger 
or  thirst,  would  be  at  war  with  the  first  principles  of  this 
system ;  it  would  be  causing  an  evil,  the  degree  of  which 
could  never  be  measured  so  as  to  be  directed  by  the 
sentence ;  and  if  left  to  the  discretion  of  an  executive 
oflicer,  would  cause  a  suffering  not  directed  by  the  law  or 
the  judge ;  and  in  most  cases  would  change  a  sentence  of 
confinement  into  one  carrying  with  it  loss  of  health  or  life  ; 
food,  therefore,  wholesome  in  quality,  and  in  abundance 
sufficient  to  satisfy  the  appetite  and  support  life,  but  of  the 
plainest  kind,  without  any  variety  to  stimulate,  or  delicacy 
to  gratify  the  appetite,  is  allowed  to  the  convict,  but  it  is 
all  he  is  entitled  to ;  and  thus  another  privation  is  added 
to  those  already  enumerated,  as  concomitants  of  the 
punishment  directed  by  law.  But  this  is  not  all :  men 
desire  not  only  liberty,  recreation,  and  the  indulgence  of 
the  appetite  ;  but  also  a  shelter  and  clothing,  fitted  to  the 
variations  of  the  season :  and  in  civilized  life  there  are 
certain  refinements  of  indulgence  in  these  articles,  the 
privation  of  which  becomes  a  severe  punishment,  when 
we  are  reduced  to  what  is  strictly  necessary.  The  action 
of  these  natural  inclinations,  their  restrictions  and  partial 
indulgence,  constitute  the  moving  power  of  my  system  of 
punishment  and  reformation. 

Imprisonment,  solitude,  want  of  occupation,  either  for 
the  mind  or  body,  coarse  aliments,  hard  lodging,  clothing 
of  the  roughest  kind,  are  the  evils  of  which  punishments 
are  composed  ;  their  duration,  their  intensity,  their  cumu- 
lation, are  the  means  provided  by  the  Code  of  Crimes 
and  Punishments,  for  adapting  them  to  the  different 
offences ;  their  alleviation  in  different  degrees,  are  those 
designated  in  the  Code  of  Reform  and  Prison  Discipline^ 
for  producing  reform. 
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If  the  reasoning  already  employed  be  correct,  no  suc- 
cession of  involuntary  acts  to  which  adults  may  be  coerced 
is  likely  to  produce  permanent  habits  of  reformation  :  they 
must  be  the  effect  of  the  will,  operated  upon  by  the 
judgment,  producing  a  conviction  that  such  acts  are 
beneficial ;  and  experience  must  enforce  this  conviction,  by 
giving  the  actual  enjoyment  of  some,  and  the  certain 
hope  of  other  benefits,  that  are  the  result  of  these  acts. 
With  evil  habits  it  is  difierent :  for  the  most  part  they 
are  acquired  by  a  repetition  of  acts  procuring  sensual 
enjoyment;  and  the  judgment  has  so  little  agency  in 
producing  them,  that  it  must  be  silenced  or  perverted 
before  the  acts  of  indulgence  are  done  or  repeated.  It 
is  for  this  reason  that  the  work  of  reformation  is  more 
difficult  than  that  of  perversion :  the  one  requires  in- 
tellectual power  sufficient  to  prefer  a  distant  and  moral 
good,  to  a  present  and  physical  enjoyment :  the  other 
coincides  with  the  natural  propensity  for  present 
enjoyment,  reckless  of  what  an  uncertain  futurity  may 
produce.  And  for  this  reason  also  it  is  that  the  work  of 
reformation  is  slower  in  its  operation  than  that  of  cor- 
ruption. A  single  instance  in  which  distress  has  been 
alleviated,  or  expected  good  has  been  realised  by  labour 
or  exertion,  would  have  but  a  temporary  effect;  the 
operation  must  be  repeated,  and  be  made  always  to  produce 
the  same  result,  and  the  judgment  must  be  thoroughly 
convinced  that  this  result  is  invariable,  before  it  can 
counteract  in  the  will  the  natural  preference  of  present 
enjoyment  to  future  good.  But  to  produce  this  effect, 
the  mind  must  be  improved  by  intellectual  instruction ;  it 
must  be  taught  that  there  are  other  pleasures  besides 
those  of  sense ;  and  religion  must  be  brought  to 
bear  its  part  on  the  work  of  amelioration.  The  deep 
solitude  of  the  prisoner's  cell,  the  awful  impression  which 
must  be  made  on  his  mind,  by  contrasting  the 
fleeting  enjoyment  produced  by  his  crime  with  the  lasting 
evil  in  which  he  is  plunged  by  its  consequences;  the 
privation  of  factitious  excitements ;  with  no  companions 
to   applaud  his  perseverance  in  wrong;   no   means   of 
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drowning  reflection  by  intemperance ;  no  acute  or  dis- 
proportioned  pain  to  brace  liim  up  against  real  or  fancied 
oppression ;  the  heart  must  necessarily  be  softened,  and 
the  spirit  subdued,  and  tha  mind  prepared  to  receive 
those  groat  truths,  which,  under  such  circumstances,  may 
be  inculcated  to  the  highest  advantage,  more  especially 
when  this,  combined  with  Uterary  instruction,  is  offered, 
not  as  a  part  of  the  sentence,  but  as  an  alleviation  of 
its  rigour. 

The  spring,  then,  wliich  sets  in  motion  my  whole 
machinery  for  producing  reform,  is  this  :  that  all  the  acts 
which,  by  their  succession,  are  to  produce  habits  of  good, 
are  to  be  performed  voluntarily,  and  are  offered  as 
alleviations  of  the  severity  of  the  sentence  :  the  w^ill  must 
act,  or  the  repetition  will  produce  no  effect.  But,  to 
operate  on  the  inclination,  sufficient  inducements  must  be 
held  out  to  overcome  the  natural  repugnance  to  labour ; 
and  this  brings  me  back  to  the  detail  of  those  modifications 
of  imprisonment,  and  its  concomitant  labour,  which  I  offer 
instead  of  the  strict  seclusion  of  the  Pennsylvania  (a),  or 
the  severe  discipline  of  the  New  York  system. 

To  understand  them,  a  clear  idea  must  first  be  given 
of  the  place  of  confinement.  It  consists  of  an  arche  I  cell 
for  each  prisoner,  of  small  dimensions,  but  well  ventilated, 
and  comfortably  warmed,  communicating  with  a  small 
court,  suiTounded  with  a  high  wall.  The  sentence  of  the 
law  is  confinement  to  the  cell,  supported  by  wholesome 
but  coarse  food,  in  sufficient  quantity  to  satisfy  hunger, 
but  without  occupation,  and  with  no  other  society  than 
the  attendance  of  those  officers  who  minister  to  the 
physical  wants  of  the  prisoner,  and  to  his  religious  in- 
struction. Privation  of  employment  is  denounced  as  a 
part  of  the  punishment ;  and   this  circumstance  alone 

(a)  Mr.  Roberts  Yaux,  one  of  the  commissioners  for  building  the  new 
prison,  a  gentleman  to  whose  instructive  publications  and  conversation  I 
am  indebted  for  much  useful  information,  has  informed  me  that  the  plan 
of  strict  seclusion  which  I  have  quoted  has  never  reodived  the  sanction  of 
the  legislature,  and  that  there  is  a  probability  it  will  be  so  modified  is 
to  admit  labour  and  instruction. 
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would;  with  most  men,  cause  it  to  be  considered  as  an 
evil,  and  the  experience  of  its  effects  will  soon  cause  it  to 
be  felt  as  such  ;  of  course  it  will  be  connected  with  the 
idea  of  suffering  ;  and  occupation  being  denied,  will,  from 
the  propensity  to  wish  for  that  from  which  we  are  ex- 
pressly debarred,  be  estimated  as  a  good,  and  desired  with 
an  intensity  proportioned  to  the  strictness  and  length  of 
the  privation.     To  strengthen  this  natural  desire,  other 
inducements  are  offered.     He  who  labours  lessens  the 
expense  of  his  support,  he  who  works  skilfully  and  dili- 
gently may  more  than  repay  it.     The  advantage  of  this 
beneficial  result  must  be  felt  by  the  prisoner  as  well  as 
the  state  :  if  the  proceeds  of  his  work  should  not  be  suffi- 
cient to  cover  his  expenses,  it  yet  produces  for  him  a 
better  diet ;  and  if  perseve;ed  in,  and  accompanied  with 
good  conduct,  for  certain  probationary  periods  of  six  and 
twelve  months,  during  which  he  is  permitted  in  the  day 
to  leave  his  cell  and  pursue  his  solitary  employment  in 
the  court,  he  is  indulged  with  the  privilege  of  working, 
and.  receiving  instruction  in  a  small  class,  not  exceeding 
ten ;  but,  if  he  acquires  such  proficiency  in  his  business 
as  to  make  the  proceeds  of  his  industry  exceed  the  ex- 
pense of  his  support,  he  is  allowed  the  immediate  enjoy- 
ment of  a  part,  to  be  laid  out  in  books,  or  such  other 
articles  as  he  may  desire.     Those  of  food  or  drink  are 
excepted,   in  order  to   avoid  irregularities  that  would 
otherwise  be  unavoidable  ;  and  the  residue  of  the  surplus 
is  an  accumulating  fund  to  be  paid  to  him  on  his  dis- 
charge.    To  give  the  greater  effect  to  these  inducements, 
they  are  not  offered  to  the  convict  on  his  commitment  to 
the  prison ;  first,  he  must  know  and  feel  the  unmitigated 
punishment ;  his  own  reflections  must  be  his  only  com- 
panions for  a  preliminary  period,  during  which  he  is 
closely  confined  to  his  cell ;  he  must  live  on  the  coarse 
diet  allowed  to  the  unemployed  prisoner  ;  he  must  suffer 
the  tedium  arising  from  want  of  society  and  of  occupation, 
and  when  he  begins  to  feel  that  labour  would  be  an  in- 
dulgence, it  is  offered  to  him  as  such  ;  it  is  not  threatened 
as  an  evil,  nor  urged  upon  his  acceptance  as  an  advantage 
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to  any  but  to  himself;  and  when  he  is  employed,  no 
stripes,  no  punishments  whatever,  are  inflicted,  for  want 
of  diligence  ;  if  not  properly  used,  the  indulgence  is  with- 
drawn, and  he  returns  to  his  solitude  and  other  privations, 
not  to  punish  him  for  not  labouring,  but  merely  because 
his  conduct  shows  that  he  prefers  that  state  to  the  enjoy- 
ment with  which  employment  must  always  be  associated 
in  his  mind,  in  order  to  produce  reformation.  If  it  has 
been  shown  that  involuntary  acts  of  employment  will  not 
produce  a  lasting  habit,  then,  if  there  be  any  such  as  will 
not  accept  these  alleviations  of  their  imprisonment,  upon 
them  the  imprisonment  must  operate  solely  as  a  punish- 
ment. But  experience  shows  that  these  exceptions  will, 
if  any,  be  very  few  :  for  employment,  even  under  the  lash, 
is  in  most  cases  preferred  to  solitude. 

It  is  no  unimportant  part  of  this  plan,  that  education 
and  intellectual  improvement,  as  well  as  mere  physical 
enjoyments,  are  held  out  as  inducements  for  the  exercise 
of  industry,  skill,  and  good  conduct.  These  are  to  be 
rewarded  by  the  use  of  books  combining  entertainment 
with  instruction  ;  the  instruments,  and  other  means,  of 
exercising  the  mind  in  science,  or  the  hand  in  the  delicate 
operations  of  the  line  arts,  of  developing  talent  or  im- 
proving skill  Such  pursuits  offer,  perhaps,  the  most 
efficient  means  of  reformation ;  they  operate  by  recon- 
ciling the  convict  to  himself,  which  is  the  first  and  most 
difficult  point  to  be  gained.  The  daily  exercise  of  mental 
powers,  the  consciousness  of  progress  in  useful  knowledge, 
must  raise  him  in  his  own  estimation ;  and  this  honest 
pride,  once  set  at  work,  will  do  more  to  change  the  con- 
duct and  purify  the  heart,  than  any  external  agency, 
however  constantly  or  skilfully  applied. 

Let  it  not  be  said  that  this  is  a  theory  too  refined  to  be 
adapted  to  depraved  and  degraded  convicta  Convicts 
are  men.  The  most  depraved  and  degraded  are  men : 
their  minds  are  moved  by  the  same  springs  that  give 
activity  to  those  of  others ;  they  avoid  pain  with  the  same 
care,  and  pursue  pleasure  with  the  same  avidily,  that 
actuate  their  fellow  mortals.     It  is  the  false  direction 
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only  of  these  great  motives  that  produces  the  criminal 
actions   which    they    prompt.      To    turn  them   into   a 
course   that  will  promote    the   true  happiness   of   the 
individual,   by   maJdng    him    cease  to   injure    that    of 
society,   should  be  the  great   object  of  penal  jurispru- 
dence.    The  error,  it  appears  to  me,  lies  in  considering 
them  as  beings  of  a  nature  so  inferior  as  to  be  incapable 
of  elevation,  and  so  bad  as  to  make  any  amelioration  im- 
possible ;  but  crime  is  the  eflfect  principally  of  intempe- 
rance, idleness,  ignorance,  vicious  associations,  irreligion 
and  poverty — not  of  any  defective  natural  organization ; 
and  the  laws  which  permit  the  unrestrained  and  continual 
exercise  of  these  causes,  are  themselves  the  sources  of 
those  excesses  which  legislators,  to  cover  their  own  in- 
attention, or  indolence,  or  ignorance,  impiously  and  falsely 
ascribe  to  the  Supreme  Being,  as  if  He  had  created  man 
incapable  of  receiving  the  impressions  of  good.     Let  us 
try  the  experiment,  before  we  pronounce  that  even  the 
degraded  convict  cannot  be  reclaimed.     It  has  never  yet 
been  tried.     Every  plan  hitherto  oflfered,  is  manifestly 
defective,   because   none   has  contemplated  a  complete 
system,  and  partial  remedies  never  can  succeed.    It  would 
be  a  presumption,  of  which  the  reporter's  deep  sense  of 
his  own  incapacity  renders  him  incapable,  were  he  to  say, 
that  what  he  offers  is  a  perfect  system,  or  to  think  that 
it  will  produce  all  the  effects  which  might  be  expected 
from  a  good  one;  but  he  may -be  permitted,  perhaps,  to 
believe,  that  the  principles  on  which  it  is  founded  are  not 
discordant ;  that  it  has  a  unity  of  design,  and  embraces  a 
greater  combination  of  provisions,  all  tending  to  produce 
the  same  result,  than  any  that  has  yet  been  practised. 
Whether  those  principles  are  correct,  or  the  details  proper 
to  enforce  them,  the  superior  wisdom  of  the  legislature 
must  determine.     But,  to  think  that  the  best  plan  which 
human  sagacity  could  devise  will  produce  reformation  in 
every  case ;  that  there  will  not  be  numerous  exceptions 
to  its  general  effect,  would  be  to  indulge  the  visionary 
belief  of  a  moral  panacea,  applicable  to  all  vices  and  all 
crimes  ;  and  although  this  would  be  quackery  in  legisla- 
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tion,  as  absurd  as  any  that  has  appeared  in  medicine,  yet^ 
to  say  that  there  are  no  general  rules  by  which  reforma- 
tion of  the  mind  may  be  produced,  is  as  great  and  fatal 
an  error  as  to  assert  that  there  are  in  the  healing  art  no 
useful  rules  for  preserving  the  general  health  and  bodily 
vigour  of  the  patient. 

A  reference  to  the  text  of  the  code  is  all  that  is  neces- 
sary for  the  details  by  which  it  has  been  endeavoured  to 
temper  the  rigour  of  solitary  confinement,  by  useful 
employment  and  instruction,  as  a  favour,  to  be  withdrawn 
when  neglected  or  abused;  by  the  hope  of  enjoying 
society  after  a  probationary  period;  and  by  the  im- 
mediate rewards  of  labour  and  skill,  in  procuring  social 
comforts  and  other  conveniences.  The  indulgence  of 
society  in  labour  and  instruction,  which  is  offered  as  the 
greatest  inducement  to  good  conduct,  has  its  value 
enhanced  by  the  delay  and  perseverance  in  industry, 
which  are  prescribed  as  necessary  to  its  attainment ;  and 
when  granted,  the  number  in  each  class  is  so  small  as  to 
preclude  the  necessity  of  any  severe  discipline  to  maintain 
order,  which,  it  is  supposed,  may  be  preserved  by  the 
precautions  that  are  prescribed,  by  the  fear  of  forfeiting  the 
privilege,  and  by  the  advance  towards  reformation,  which 
must  be  made  before  the  indulgence  is  granted. 

The  average  term  of  confinement  may  be  assumed  to 
be  from  four  to  six  years,  for  such  crimes,  affecting  pro- 
perty,  as  are  attended  with  no  circumstances  in  their 
commission  to  show  greater  depravity  than  the  crime 
itself  supposes;  of  this  time,  six  months  must  necessarily 
be  spent  in  solitude,  with  no  alleviation  but  labour; 
twelve  more  in  the  same  confinement,  imless  a  desire  for 
intellectual  improvement  (the  evidence  of  the  first  step 
towards  reform),  should  have  diversified  it  by  intervals  of 
social  instruction ;  and  the  remainder  of  the  term,  in 
continuing  those  lessons,  and  in  perfecting  that  dexterity 
in  mechanical  employment  which  is  best  acquired  in 
society.  A  period  thus  passed,  without  any  possibility 
of  corrupting  associations,  with  the  daily  experience  of 
the  actual  enjoyments  gained  by  diligence,  hearing  no 


THE    CODE    OF    REFORM    AND    PRISON    DISCIPLINE.         565 

precepts  but  those  of  religion,  morality  and  science,  and 
those  inculcated  not  in  the  harsh  language  of  reproach, 
but  in  the  mild  yet  firm  accents  of  advice,  pronounced  by 
men  who  take  an  interest  in  the  welfare  of  the  convict ; 
and  with  the  cheering  prospect  of  regaining,  by  honest 
industry,  that  good  opinion  of  society,  which  no  one  ever 
lost  without  regret :  a  period  thus  passed,  it  is  confidently 
believed,  must  efface  bad  impressions,  must  create  lasting 
habits  of  industry  and  virtuous  pursuit,  must  discharge 
the  subject  of  this  discipline  from  the  prison  a  better,  a 
wiser,  and  a  happier  man  than  he  entered.     But  these 
happy  efiects  will  be  counteracted  ;  the  care,  labour  and 
expense   of  your  reformatory  discipline  will  have  been 
uselessly  incurred  ;  if  you  proselyte  to  virtue  and  industry 
is  to  have  the  one  exposed  to  the  seduction  of  his  former 
associates,  and  the  other  rendered  useless  by  the  want  of 
means  to  exert  it.     It  will  be  in  vain  that  you  have  given 
him  the  skill  necessary  for  his  support,  if  no  one  will 
aflbrd  him  an  opportunity  of  using  it ;  or  that  you  have 
made  him  an  honest  man,  if  all  the  world  avoids  him  as 
a  villain  ;  his  relapse  is  certain,  unavoidable,  and  his  de- 
pravity will  be  the  greater,  from  the   experience   that 
reformation  has  been  productive  only  of  distrust,  want, 
and  misery.     *'  Seven  evil  spirits  "  will  take  possession  of 
the  mind  that  has  been  "  swept  and  garnished  "  by  your 
discipline,  and  ''  the  last  state  of  that  man  shall  be  worse 
than  the  first."     To  avoid  this  result,  so  destructive  of 
the  whole  system,  an  asylum  is  provided  in  the  House  of 
Refuge  and  Industry,   (the  other  departments  of  which 
have  been  already  described).     Here  the  discharged  con- 
vict may  find  employment  and  subsistence,  and  receive 
such  wages  as  will  enable  him  to  remove  from  the  scenes 
of  his  past  crimes,  place  him  above  temptation,  confirm 
him  in  his  newly-acquired  habits  of  industry,  and  cause 
him    safely  to  pass  the   dangerous   and   trying  period 
between  the  acquisition  of  his  liberty  and  restoration  to 
the  confidence  of  society.     Independently  of  this  resource, 
the  industrious  convict  receives,  at  his  discharge,  a  proper 
proportion  of  his  surplus  earnings  ;  he  receives  friendly 
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advice  as  to  his  future  pursuits,  and  a  certificate  (if  he 
has  merited  it)  of  such  conduct  as  will  entitle  him  to 
confidence;  the  consequences  of  reconviction  are  solemnly 
represented  to  him,  and  his  conduct,  if  he  remain  in  the 
neighbourhood  of  the  prison,  is  carefully  watched,  so  that 
if  he  return  to  habits  of  idleness  and  intemperance,  his 
career  to  crime  may  be  stopped  by  a  commitment  to  the 
House  of  Industry  as  a  vagrant.  The  cause,  the  temp- 
tation, or  the  excuse  for  relapse,  being  thus  removed,  it 
is  hoped  that  instances  of  return  to  vicious  pursuits  will 
become  more  rare,  and  that  many  will  become  useful 
members  of  society,  who,  under  the  present  system, 
either  burthen  it  by  their  poverty,  or  prey  upon  it  by 
their  crimes.  The  House  of  Refuge  is  rendered  the 
more  necessary,  because  a  man  of  prudence  will  no  more 
receive  or  employ  a  convict  discharged  from  one  of  our 
present  penitentiaries,  than  he  would  shut  up  with  his 
flock  a  wild  beast  escaped  from  its  keepers :  but  the 
reformatory  plan,  once  fairly  in  operation,  its  principles 
studied,  developed,  steadily  adhered  to,  improved  by  the 
light  of  experience,  and  its  beneficial  efiects  upon  morals 
perceived,  the  man  who  has  undergone  its  purifying 
operation  will,  in  time,  be  no  longer  regarded  with  fear  or 
contempt,  and  society,  by  confiding  in  his  reformation,  wiU 
permit  him  to  be  honest;  the  House  of  Refuge  will 
then  become  less  necessary,  and  its  expense,  of  course, 
diminished  (a). 

Before  I  quit  the  consideration  of  this  establishment, 
it  may  be  necessary  to  dispose  of  m  objection  sometimes 
raised  to  it,  as  well  as  to  the  penitentiary:    that  the 

(a)  This  theory  is  confirmed  by  experienoe  in  the  House  of  Refuge  at 
New  York.  Although  admission  into  that  school  is  obtained  only  by 
vagrancy  on  conviction ;  yet,  such  reliance  is  placed  upon  the  reformatory 
effect  of  the  discipline,  that  the  applications  for  apprentices  of  both  sexes 
are  so  numerous  that  they  cannot  be  complied  with.  Nor  is  the  confi- 
dence^ misplaced ;  a  single  instance  only  having  been  known  in  which 
the  employer  was  dissatisfied  with  the  conduct  of  his  apprentice.  After 
making  all  due  allowance  for  the  docility  of  children,  the  same  effects 
may  reasonably  be  expected,  in  a  great  degree,  upon  adults,  by  a  longer 
and  severer  course  of  discipline. 
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products  of  mechanical  operations,  which  may  be  carried 
on  there,  will  be  sold  cheaper  than  they  can  be  aflforded 
by  the  regular  mechanic,  who  is  burthened  with  the  sup- 
port of  a  family,  with  rent,  taxes  and  other  charges,  and 
thus  injure  the  innocent,  in  order  to  find  employment  for 
the  guilty.     This  objection  could  only  have  weight  if  all 
the  convicts  were  employed  in  one  business,  and  that  in  a 
country  where  there  is  a  greater  supply  of  labour  than 
there  is  a  demand  for  it ;  but  here  the  very  reverse  of 
this  is  the  fact.     Again,  if  all  the  convicts  should  be  em- 
ployed in  a  single  occupation,  it  must  be  because  there  is 
an  excess  of  demand  for  that  species  of  labour  over  the 
supply ;  and  while  that  continues,  there  can  be  no  injury : 
when  that  demand  is  reduced,   the   business   will    be 
abandoned   both  within   and  without  the  prison.      As 
respects  the  public  interest,  there  can  be  no  doubt,  for 
the  question  reduces  itself  to  this — whether  the  convicts 
are  to  be  maintained  in  idleness,  or  suffered  to  contribute 
by  labour  to  their  own  support  ?    And  even  as  regards 
particular  classes  of  mechanics,  the  same  reasoning  which 
would  prevent  their  trade  being  carried  on  in  prison, 
would  go  to  show  that  it  ought  to  be  limited  without. 
But  the  best  answer  to  the  objection  is,  that  experience  has 
never  realized  any  of  the  evils  that  have  been  apprehended. 
Having  passed  through  the  different  stages  of  con- 
finement with  the  prisoner  committed  for  a  term  ;  having 
shown  the  hopes  and  fears,  the  occupation,  instruction, 
and  discipline,  by  which  he  is  to  be  punished  and  re- 
formed ;  and,  having  unlocked  the  door  of  his  cell,  and 
restored  him  to  the  world  a  renovated  man ;  we  must 
return  once  more  to  the  interior  of  the  prison,  to  visit 
those  who  have  by  their  atrocity  rendered  it  unsafe  to 
trust  them  in  that  society,  the  very  existence  of  which 
their  crimes  have  put  to  hazard.     They  are  those  whose 
offences   are  now  punished  with  death.      Reformation 
enters  no  farther  into  their  treatment  than  as  it  concerns 
them  individually.     Shut  out  for  ever  from  civil  society, 
its  laws  provide  no  means  for  their  future  employment ; 
it  is  indifferent  as  to  their  habits,  and  solicitous  only 
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that,  for  their  own  sake,  they  should  make  their  peace 
with  heaven  :  for,  in  avoiding  to  punish  with  death,  it 
would  not  "  kill  the  soul." 

The  confinement  of  this  class  is  intended  for  two  pur- 
poses only :  first,  by  actual  restraint,  to  secure  society 
against  a  repetition  of  the  crime.  Next>  to  deter  others 
from  committing  a  similar  one,  by  the  severity  of  the 
punishment.  These  two  purposes  are  attained  by  abso- 
lute seclusion,  under  circumstances  varied  according  to 
the  enormity  of  the  offence.  These  circumstances  are 
calculated  to  strike  the  imagmation  with  horror  for  the 
crime,  without  awaking  any  dangerous  sympathy  for  the 
sufferer.  A  gloomy  cell;  mscriptions  recordmg  the 
nature  of  the  crime  and  the  intensity  of  the  punishment ; 
so  much  of  mystery  as  excites  the  imagination ;  real 
suffering  enough  to  deter  when  the  veil  is  withdrawn,  not 
so  much  as  to  enlist  the  feelings  of  the  community  and 
make  them  arraign  the  cruelty  of  the  law ;  perfect 
security  from  escape ;  a  gradation  in  the  discipline  to 
show,  by  strong  features,  the  different  degrees  of  ateocity 
of  the  crime  ;  such  are  the  characteristics  of  the  pimish- 
ments  substituted  for  that  of  death,  now  inflicted  for  the 
different  species  of  capital  homicide.  These  convicts  are 
considered,  for  many  purposes,  to-  be  as  much  dead  to 
the  world  as  if  no  commutation  of  their  former  punish- 
ment had  been  made ;  their  property  is  divided  among 
their  heirs ;  they  are  buried  in  their  solitary  cells,  and 
their  epitaph  is  contained  in  the  inscription  that  records 
their  crime,  and  the  daily  renewal  of  its  punishment. 
Their  existence  is  preserved  by  the  policy  of  the  law, 
for  reasons  which  it  has  proclaimed  ;  and,  although  they 
are  kept  within  the  reach  of  the  pardoning  power,  yet  that 
policy  will  be  counteracted  by  any  remission  of  the  sen- 
tence, the  case  of  acknowledged  innocence  alone  excepted. 

Those  who  are  confined  for  life,  for  a  repetition  of 
minor  offences,  are  considered  more  in  the  light  of  in- 
curables than  atrocious  offenders  whose  ferocious  dispo- 
sition makes  perpetual  restraint  necessary  for  the  peace 
of  society.     Yet  a  very  long  and  uninterrupted  curative 
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process  may  sometimes  succeed  in  cases  that  were 
deemed  desperate,  and  the  subjects  of  this  observation 
have,  therefore,  the  same  advantages  of  instruction  and 
employment  offered  to  them,  that  are  given  to  the  other 
convicts,  in  the  hope  that>  by  unequivocal  evidence  of 
reformation,  after  a  very  long  probatory  period  without 
relapse,  they  may  be  discharged  by  the  pardoning  power. 
It  is  highly  important,  however,  that  this  should  not  be 
lightly  or  frequently  exercised.  Few  circumstances  have 
tended  more  directly  to  disappoint  the  friends  of  the 
penitentiary  system,  than  the  counteractive  operation  of 
this  prerogative  :  parsimonious  legislative  provisions 
have  furnished  an  excuse  for  its  exercise,  to  a  degree 
that  renders  every  attempt  to  punish  or  reform  by  im- 
prisonment equally  abortive ;  and,  if  the  unhappy  faci- 
lity of  granting  pardons  be  not  checked,  it  is  in  vain  to 
hope  that  the  best  organized  plan  will  produce  any  good 
effect.  Restraint  will  be  suffered  with  impatience,  in- 
struction will  be  unheeded,  labour  neglected,  and  counsel 
derided,  while  the  mind  is  kept  in  the  feverish  state  of 
expectation,  which  the  daily  release  of  fellow  convicts, 
more  guilty,  perhaps,  but  better  befriended,  must  pro- 
duce on  those  who  remain.  In  some  states  this  abuse 
has  become  so  prevalent,  that  the  culprit  has  not  only 
in  his  favour  the  chance  of  escaping  detection,  or,  if 
detected,  the  chance  of  acquittal,  but,  after  convic- 
tion, it  has  become  more  probable  that  he  will  be  dis- 
charged by  pardon  (a),  than  that  his  sentence  will  be 
executed.  With  so  many  chances  in  his  favour,  the 
felon  continues  his  game  without  fear  or  scruple.  The 
prison  loses  its  terrors  as  a  place  of  punishment,  and  its 
discipline  becomes  a  mockery  to  those  who  remain, 
cursing  their  ill  fortime,  and  hoping  that,  in  the  next 
lottery  of  pardons,  they  may  gain  the  prize  of  discharge. 
Before    I    passed  from  the  penitentiary  discipline    to 

(a)  In  five  years,  seven  hundred  cmd  forty  convicts  were  discharged  by 
pardon  from  the  New  York  Prison,  and  only  seventy-three  by  the  expira- 
tion of  their  sentence,  making  the  chance  of  impunity  after  conviction, 
more  than  ten  to  one  in  favour  of  the  convict. 
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another  branch  of  my  subject,  it  was  necessary  to  advert 
to  this  radical,  and,  unfortunately,  in  most  of  the  states, 
this  constitutional  evil,  to  which,  of  course,  no  other 
remedy  can  be  applied  by  the  legislative,  than  the  voice 
of  expostulation  with  the  executive  power.  A  very  able 
report  on  this  subject,  made  by  the  direction  of  a  society 
for  the  prevention  of  pauperism  in  the  city  of  New 
York,  in  the  year  1822,  contains  the  opinions  of  the 
most  celebrated  jurists  and  magistrates  in  every  state  in 
the  union,  all  of  whom  concur  in  stating  frequent  par- 
dons to  be  the  greatest  obstacle  that  the  penitentiary 
system  has  to  encounter.  Out  of  it  has  arisen  another 
evil ;  soliciting  pardons  has,  in  some  places,  become  a 
business ;  men  who  disgrace  an  honourable  profession, 
hang  about  the  doors  of  the  prison,  bargain  with  the 
convict,  to  be  paid,  perhaps,  out  of  the  proceeds  of  his 
crime ;  by  importunity  or  false  statements,  procure  the 
signatures  of  respectable  men  to  petitions,  deceive  the 
executive  power  by  false  allegations  of  reformation,  and 
procure  the  pardon  of  the  most  hardened  oflfenders  ;  who 
use  their  liberty  only  to  commit  new  depredations,  in 
the  hope  of  again  being  released ;  and,  strange  to  tell, 
this  hope  has  been  realized  after  a  second  and  even  a 
third  sentence.  Out  of  sixteen  conmaitted  for  a  second 
offence  to  the  New  York  penitentiary,  in  1825,  eleven 
had  been  discharged  by  pardon,  and  of  those  conmiitted 
in  the  same  year  for  a  third  offence,  every  one  had  been 
previously  twice  pardoned.  To  arrest,  if  possible,  the 
progress  of  this  abuse,  which  totally  coimteracts  every 
attempt  to  punish  or  reform,  the  text  of  the  code  is  made 
to  express  the  wishes  of  the  legislature,  and  a  provision 
is  introduced,  making  the  soliciting  of  pardons,  for  re- 
ward, a  punishable  offence. 

One  other  institution  remains  to  be  described ;  one  of 
perhaps  quite  as  much  importance  as  any  other  in  the 
system.  It  is  the  School  of  Reform ;  designed  for  the 
confinement,  and  discipline,  and  instruction  of  juvenile 
offenders  and  young  vagrants.  Of  all  the  establishments 
suggested  by  the  charity,  and  executed  by  the  active  and 


THE   CODE    OF   REFORM    AND    PRISON    DISCIPLINE.         571 

enlightened  benevolence  of  modern  times,  none  interests 
more  deeply  the  best  feelings  of  the  heart.  Whether  we 
consider  the  evil  avoided,  or  the  positive  good  bestowed, 
it  is  equally  worthy  of  our  admiratioiL 

The  provisions  of  law  have  heretofore  denounced  the 
same  punishment  against  the  first  offence  of  a  child,  that 
they  awarded  to  the  veteran  in  guilt;  the  seducer  to 
crime,  and  the  artless  victim  of  his  corruption,  were  con- 
founded in  the  same  penalty,  and  that  penalty,  until 
lately,  was  here,  and  in  the  land  from  whence  we  derive 
our  jurisprudence  still  is — death.  We  have  substituted 
imprisonment ;  but  our  laws  make  no  other  distinction 
between  adults  and  children,  than  that  contained  in  the 
common  law,  by  which  all  above  a  certain  age,  and  that 
a  very  tender  one,  are  supposed  to  have  sufficient  discre- 
tion to  know  both  the  law  and  its  penalty ;  and  as  to 
those  who  have  not  attained  that  age,  it  is  a  matter  of 
inquiry  to  be  determined  by  evidence,  and  an  instance  is 
recorded,  in  which  an  infant  of  nine  years  was  convicted 
and  executed  for  murder.  For  the  minor  offences,  affect- 
ing property,  indictments  against  children  are  frequent ; 
and  humanity  is  equally  shocked,  whether  they  are  con- 
victed, or,  by  the  lenity  of  the  jury,  discharged,  to  com- 
plete their  education  of  infamy.  In  the  penal  code  which 
you  have  imder  consideration,  some  material  changes  are 
introduced  on  this  subject ;  an  age  is  fixed,  below  which 
guilt  cannot  be  supposed,  and  the  inquiry  as  to  discretion 
can  only  take  place  when  the  accused  is  above  that  age, 
but  below  another,  at  which  sufficient  capacity  may  always 
be  presumed.  It  also  contains  other  provisions,  which 
govern  the  case  in  which  a  child  does  the  prohibited  act, 
in  the  presence,  or  under  the  influence  [of  a  parent  or 
superior.  But,  with  all  these  modifications,  nothing 
materially  good  under  this  head  would  be  effected,  if, 
after  conviction,  the  same  discipline  were  indiscriminately 
applied  to  children  and  adults.  The  necessity  of  a 
different  course,  whether  for  punishment,  or  education,  or 
reform,  is  so  clearly  pointed  out  by  nature,  that  he  must 
be  an  inattentive  observer  of  her  laws,  who  does  not  per- 
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ceive  it ;  and  it  should  be  considered;  that,  when  a  child 
of  tender  age  commits  an  offence  against  the  law  of  society, 
he  acts,  for  the  most  part,  in  obedience  to  one  which  with 
him  has  a  paramount  force — that  of  nature — ^who  has 
given  him  strong  desires  to  possess  an  ardent  passion  for 
novelty,  and  a  free  spirit,  that  with  difficulty  submits  to 
restraint ;  while  she  has  withheld  that  discretion  which 
alone  can  give  a  voluntary  control  over  those  passions. 
For  acts  committed  before  this  discretion  is  acquired,  or 
when,  by  the  visitation  of  Providence,  it  is  taken  away, 
it  is  unjust  to  punish,  although  the  good  of  society  re- 
quires that  we  should  restrain*  Paternal,  or  any  other 
authority  that  represents  it,  stands  in  the  place  of  this 
discretion,  until  it  is  conferred  by  instruction,  experience, 
and  the  natural  expansion  of  the  faculties.  To  this 
domestic  lawgiver  and  judge,  is  confided,  during  this  in- 
terval, the  task  of  repressing  all  the  faults  of  infancy ; 
and  when  they  become  hurtful  to  others,  he,  not  the  child 
whom  he  ought  to  have  restrained,  is  answerable  ;  civilly, 
if  the  injury  were  done  without  his  connivance  or  permis- 
sion ;  criminally,  if  it  were.  These  are  the  dictates  of 
most  laws,  applicable  to  a  period  of  infancy  more  or  less 
indefinite,  according  to  different  systems ;  but,  after  that 
period,  they  all  abandon  these  sound  principles,  and  hold 
the  child  personally  accountable  to  the  penal  law ;  and  if 
he  has  shown  dexterity  in  conmaitting  the  crime,  or  used 
shifts  to  avoid  detection,  it  is,  by  the  common  law,  counted 
sufficient  evidence  of  a  consciousness  of  moral  guilt,  and 
of  a  discretion  that  ought  to  have  prevented  the  offence. 
But  they  do  not  consider  that  the  moral  sense  is,  in  child- 
hood, produced  by  instruction  only,  and  the  force  of 
example,  and  that,  with  the  children  who  are  generally 
the  objects  of  criminal  procedure,  instruction  has  either 
been  totally  wanting,  or  both  that  and  example  have  been 
of  .a  nature  to  pervert,  not  form,  a  sense  of  right ;  so  that, 
if  the  want  of  discretion  entitles  to  the  protective  power 
of  the  law,  it  is  due  to  the  adolescence  of  children  quite 
as  much  as  it  is  to  their  infancy.  Either  they  have 
parents  who  entirely  n^lect  the  taisk,  or  abuse  the  power 
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given  to  them  by  nature,  and  confirmed  by  the  laws  of 
society ;  without  relations,  they  are  thrown  friendless  and 
unprotected  into  the  most  contaminating  associations, 
where  morality,  religion  and  temperance  are  spoken  of 
only  to  be  derided,  and  the  restraints  of  law  are  studied 
only  to  be  evaded.  In  either  of  these  cases,  these  un- 
fortunate victims  to  the  vices  of  others,  have  a  right  to 
demand  that  the  commimity  shall  supply  the  place  of 
their  natural  protectors,  and  teach  them  the  sanction  of 
the  law  before  they  are  punished  for  its  breach.  In  a 
country  governed  by  wise  laws,  faithfully  executed,  this 
class  of  children  would  be  very  small ;  moral,  religious 
and  literary  education  would  be  brought,  in  such  a 
country,  within  the  reach  of  every  individual,  and  he  would 
be  forced  to  avail  himself  of  these  advantages ;  ours,  in 
this  respect,  is  not  yet  such  a  country.  We  are  rapidly 
advancing  towards  this  degree  of  perfection ;  but,  until 
we  attain  it,  the  defect  in  this  part  of  our  system  increases 
the  obligation  on  the  community  to  be  a  father  to  the 
fatherless':  to  snatch  the  innocent  child  from  the  hands  of 
depraved  parents,  and  the  orphan  from  the  contamination 
of  vice  and  infamy ;  and,  instead  of  harsh  punishments, 
inflicted  for  offences  which  its  own  neglect  of  duty  has 
occasioned,  to  remove  their  cause  by  the  milder  methods 
of  instruction  and  useful  employment. 

The  place  for  the  confinement  of  juvenile  offenders, 
for  these  reasons,  is  to  be  considered  more  as  a  school  of 
instruction  than  a  prison  for  degrading  punishment;  a 
school  in  which  the  vicious  habits  of  the  pupil  require  a 
strict  discipline,  but  still  a  school ;  into  which  he  enters 
a  vicious  boy,  and  from  which  he  is  to  depart  a  virtuous 
and  industrious  youth  ;  where  the  involuntary  vices  and 
crimes  with  which  his  early  childhood  was  stained,  are  to 
be  eradicated,  their  very  remembrance  lost ;  and,  in  their 
place,  the  lessons  inculcated,  and  the  examples  given, 
which  would  have  guided  him,  had  the  duties  of  nature 
and  society  been  performed.  From  hence  he  begins  his 
career  in  life ;  and  as  it  would  be  unjust  to  load  him,  on 
his  outset,  with  the  opprobrium  which  would  be  insepa- 
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rable  from  an  association^  in  the  same  place  of  punishment, 
with  hardened  offenders,  it  became  necessary,  as  well  from 
this  circumstance  as  from  the  different  nature  of  the  dis- 
cipline, to  separate  this  entirely,  both  by  locality  and 
name,  from  the  other  prisons. 

To  argue  the  utility,  or  to  descant  on  the  humanity,  of 
this  establishment,  after  demonstrating  its  justice,  would 
be  a  useless  task.  Every  mind  that  has  investigated  the 
causes  and  progress  of  crime,  must  acknowledge  the  one ; 
every  benevolent  heart  must  feel  the  other.  And  even 
economy,  cold,  calculating  economy,  after  stating  the 
account  in  dollars  and  cents,  must  confess  that  this  is  a 
money-saving  institution.  If  it  is  wise  to  prevent  a 
hundred  atrocious  crimes  by  removing  the  opprobrium 
of  a  venial  fault,  and  substituting  instruction  for  punish- 
ment ;  if  it  is  the  highest  species  of  humanity  to  relieve 
from  the  misery  of  vice  and  the  degradation  of  crime, 
to  extend  the  operation  of  charity  to  the  mind,  and  to 
snatch  with  its  angel  arm  innocence  from  seduction ;  if 
it  be  a  saving  to  society  to  support  an  infant  for  a  few 
years  at  school,  and  thereby  avoid  the  charge  of  the 
depredations  of  a  felon  for  the  rest  of  his  life  (a),  and 

(a)  There  is  hardly  a  child  who  will  be  condemned  to  it  (the  New 
York  House  of  Kefuge),  who,  if  left  to  the  coarse  which  would  bring 
him  to  it,  would  not  finally  be  supported  by  the  state  as  a  convict.  The 
evidence  of  this  is,  that  a  very  large  proportion  who  are  now  confined  in 
our  state  prisons,  commenced  their  cai-eer  in  crimes  when  they  were 
children,  in  some  of  our  large  citiea  One  person  in  particular,  who  is 
now  confined  in  the  prison  at  Auburn,  was  first  convicted  when  he  was 
only  ten  years  old,  and  has  since  been,  at  different  times,  twenty-eight 
years  a  convict,  supported  by  the  state,  at  an  expense  of  not  lees  than 
two  thousand  dollars. — Report  of  the  New  York  Committee. 

In  the  Arch  street  prison  at  Philadelphia  there  is  now  awaiting  his 
trial,  for  felony,  a  boy  of  eleven  years  of  age,  who  already  passed  a  year 
in  the  penitentiary  of  New  Jersey  for  horse  stealing  :  during  this  period 
the  only  lessons  he  received,  were  the  details  given  by  his  fellow  con- 
victs of  their  exploits ;  some  of  which  he  repeated  to  us,  with  a  satisfac- 
tion but  ill  repressed.  I  cannot  avoid  adding  to  this  note  an  extract 
from  a  report  on  the  state  of  the  French  prisons  made  by  Mr.  Deappert, 
which  strongly  exemplifies  the  necessity  of  a  complete  separatum  of 
juvenile  from  other  offenders.     *'  There  were  in  the  same  roomi  at  Dooay, 
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the  expense  of  his  future  convictions  and  confinements ; 
then  is  the  School  of  Reform — a  wise,  a  humane,  and  an 
economical  institution^ 

I  need  not  enlarge  this  report  by  the  details  for  the 
government  of  this  school ;  they  are  minutely  contained 
in  the  code.  One  principle  pervades  the  whole,  which 
has  been  sufficiently  enlarged  upon  :  that  the  offences  of 
children  may  be  sufficiently  corrected,  both  for  the  ends 
of  punishment  and  example,  by  education  and  employ- 
ment. If  this  be  wrong,  the  whole  plan  must  be  re- 
modelled ;  but,  in  establishing  it,  I  have  been  guided  by 
something  better  than  the  best  reasoning.  In  the  city 
of  New  York  there  is  an  establishment  of  this  kind, 
which  can  never  be  visited  but  with  unmixed  emotions 
of  the  highest  intellectual  pleasure.  It  now  contains  one 
hundred  and  twenty-five  boys  and  twenty-nine  girls,  for 
the  most  part  healthy,  cheerfiil,  intelligent,  industrious, 
orderly,  and  obedient ;  animated  with  the  certain  pro- 
spect of  becoming  useful  members  of  society,  who,  but 
for  this  establishment,  would  still  have  been  suffering 
under  the  accumulated  evils  attendant  on  poverty,  igno- 
rance, and  the  lowest  depravity,  with  no  other  futurity 
before  them  than  the  penitentiary  or  the  gallows.  I 
ought  not  to  omit  mentioning  here,  that  the  female 
department  is  superintended  by  a  visiting  conmiittee  of 
ladies,  who,  at  regular  and  frequent  periods,  examine 
the  school,  converse  with  the  scholars,  encourage  the 

several  yoaths,  who  had  been  sentenoed  to  imprisonment  by  the  correc- 
tional tribunal,  together  with  men  of  different  ages,  and  also  a  man 
condemned  to  death  for  murder :  he  requested  to  speak  to  me  in  private ; 
''  I  wait/'  said  he,  "  the  moment  of  execution ;  and  since  jou  are  the  first 
person  who  has  visited  us,  I  wish  to  address  you  with  confidence,  and  to 
conceal  nothing  from  you.  I  am  guilty  of  the  crime  for  which  I  have 
been  condemned ;  I  have  committed  robbery  and  murder.  From  my 
infancy  my  parents  neglected  me.  I  fell  into  bad  company ;  my  undoing 
was  completed  in  a  prison ;  and  I  am  now  about  to  expiate  all  my  fiiults. 
Among  the  persons  whom  you  see  in  this  room  there  are  some  youths, 
who,  with  pain  I  observe,  are  preparing  themselves  for  the  oommission 
of  new  crimes,  as  soon  as  their  term  of  confinement  expires.  If  you 
could  get  them  removed  into  a  separate  room,  this,  sir,  would  be  the 
greatest  benefit  that  you  could  confer  upon  them." 
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diffident,  reprove  the  disorderly,  reward  the  industrious, 
and  inspire  all  with  their  own  virtues.  The  code  I  sub- 
mit invites  a  similar  superintendence,  from  which  the 
highest  advantages,  such  as  nothing  but  the  benign 
influence  of  female  character  can  give,  are  expected* 

The  plan  of  indenting  the  scholars  to  usefiil  trades  has 
been  recommended  from  the  practical  efiect  that  has  been 
observed  at  New  York.  It  might  at  first  be  supposed, 
that  an  aversion  would  be  found  to  taking  apprentices  from 
such  a  place  ;  but  experience  has  proved  that  the  confi- 
dence inspired  by  the  mode  of  education  pursued  is  so 
great,  that  applications  are  more  numerous,  for  children 
of  both  sexes,  than  the  rules  of  the  institution  will  per- 
mit them  to  supply.  And,  although  twenty-eight  boys 
and  fifteen  girls  have  been  indented,  the  most  favourable 
accounts  have  been  received  of  their  behaviour ;  two 
having  received  what  they  thought  ill  usage  from  their 
masters,  left  them,  but  returned  to  the  school,  and  only 
one  has  resumed  his  former  bad  habits.  What  renders 
the  reformation  of  these  children  the  more  extraordinary 
is,  that  thirty  of  them  had  before  been  sentenced  to  the 
penitentiary,  from  one  to  five  different  times.  A  re- 
gister is  kept  of  the  behaviour  of  the  different  boys,  and 
of  aa  much  of  their  previous  history  as  can  be  dis- 
covered. Extracts  from  this  are  annually  published, 
and  they  contain  a  number  of  facts  of  tJie  most  in- 
teresting kind,  all  proving  the  practical  utility  of  the 
plan.  Some  of  these  are  selected  from  tlie  last  report  of 
the  managers  (a). 

(a)  W.  H.  O.— This  bo/s  history  exhibits  one  of  the  most  striking 
instances  of  juvenile  depravity  that  we  have  on  the  records  of  thb  insti- 
tution. He,  at  the  early  age  of  nine  years,  oommenoed  his  career  of 
stealing,  and  with  the  assistance  of  some,  more  hardened  and  older  in 
crime  than  himself,  he  continued  it  for  three  years,  with  the  most  unde- 
viating  success.  Of  his  short  life,  two  and  a  half  years  in  three  separate 
terms,  have  been  served  in  the  penitentiaiy,  besides  having  been  several 
times  in  BridewelL  The  associations  he  formed  in  those  schools  of  vice, 
instead  of  reclaiming  him,  served  only  to  sfeiBngthen  his  vicioos  propen« 
sities,  and,  at  his  discharge  from  them,  he  recommenced  his  depredatory 
acts  with  renewed  skill ;  in  short,  with  him  stealing  aeraied  to  be  an 
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It  will  be  observed  that,  contrary  to  the  rules  laid 
down  for  the  penitentiary,  personal  castigation  is  per- 
mitted in  the  school.  This  exception  was  introduced 
because  the  infliction  of  that  punishment  in  childhood  is 
not  attended  with  the  degradation  which  characterizes 
it  when  applied  to  adults ;  because  it  is  permitted  to 

instinctive  principle.  Thus  he  continued  until  the  establishment  of  this 
institution.  He  fortunately  became  one  its  first  inmates.  Upon  his 
introduction  he  evinced  a  settled  determination  to  escape  (in  which  he* 
succeeded  several  times).  The  most  rigid  treatment  was  for  a  long  time 
successfully  applied.  At  length  he  began  gradually  to  yield  to  the  re- 
straints, and  submit  to  the  regulations  required  of  him  ;  from  January 
to  December  1826,  he  so  far  improved  that  we  considered  him  one  of  the 
most  amiable  boys  in  the  house ;  the  person  who  contracted  for  his 
services,  said,  that  his  attention  to  his  work  was  such  as  to  afford  him 
much  pleasure ;  that  he  was  entirely  obedient,  agreeable,  and  active  in 
the  discharge  of  his  duties.  Conceiving  that  the  object  of  the  institution, 
in  the  effect  of  his  reformation,  was  completed,  and  that  a  better  state  of 
mind  could  not  be  effected  in  William,  he  was  indentured  to  a  highly 
respectable  mechanic,  living  in  Connecticut.  Some  time  previous  to  his 
indenture,  he  was  asked  whether  he  would  ever  redarken  his  character 
by  the  commission  of  crime,  if  selected  to  be  bound  out ;  his  reply  waF, 
that  he  was  then  influenced  by  the  tvicked  one^  but  that  he  now  felt  his 
mind  to  be  in  a  different  channel ;  and  if  a  modest  and  humble  deport- 
ment for  several  months,  together  with  a  knowledge  of  his  frequently 
practising  devotional  exercise,  are  proper  criterions  by  which  to  judge,  we 
feel  perfectly  safe  in  saying  that  William  was  truly  an  altered  boy.  Since 
his  indenture,  a  very  favourable  report  has  been  received  from  him. 

S.  T. — Aged  sixteen  years,  bom  in  Patterson,  N.  J. ;  he  lost  his  father 
and  mother  when  quite  young,  after  which  he  was  left  to  the  care  of 
guardians,  who  neglected  him.  He  in  a  short  time  acquired  a  degree  of 
celebrity  among  his  companions,  by  his  skill  in  stealing  old  rope,  iron, 
copper,  ko.  from  around  the  docks.  His  career,  however,  was  made  short 
by  the  superintending  care  of  the  city  authority,  by  whom  he  was  com- 
mitted to  the  alms-house,  as  a  vagi*ant.  Ha  twice  escaped  from  that 
institution,  and  when  retaken  the  second  time,  he  was  sent  here.  Soon 
after  his  commitment  it  became  evident  that  the  discipline  of  the  house 
was  all  that  was  requisite  to  make  him  obedient.  After  conducting 
himself  to  the  entire  satis&ction  of  the  superintendent,  he  was  indented 
to  a  fieurmer  in  the  country.  Since  his  indenture,  we  have  been  informed 
by  the  gentleman  with  whom  he  lives,  that  '*  he  is  industrious,  attentive 
and  kind ;  and  such  is  the  state  of  his  mind,  as  relates  to  religion  and 
morality,  that  he  will  reprove  his  men  for  using  profane  language,  in  a 
prompt,  though  modest  and  becoming  manner,  often  referring  to  the 
precepts  he  received  from  his  recent  friends." 

20 
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teachers,  with  respect  to  theu"  scholars ;  to  masters,  as 
respects  apprentices ;  and  because  the  rules  laid  down 
for  regulating  the  punishment  are  such  as  will  effectually 
prevent  its  abuse.  Yet,  if  experience  should  prove,  as  I 
think  it  will,  that,  even  in  these  cases,  it  may  be  dis- 
pensed with,  it  ought  to  be  abolished.  But,  while  this 
power  is  granted  by  law  to  the  master  over  the  scholar 

D.  B.  L. — ^Aged  fifleen  years,  bom  in  New  York,  committed  from  the 
police,  on  suspicion  of  having  stolen  a  shawL  He  was  brought  up  in  the 
vicinity  of  Bancker  street,  and  for  some  months  played  the  tambounne 
in  those  receptacles  of  vice  and  misery,  the  dancing-houses  of  Corlears 
Hook.  He  acknowledges  having  stolen  some  few  articles,  but  denies 
stealing  the  article  for  which  he  was  sent  here.  From  the  time  he  was 
committed  until  his  discharge  he  conducted  himself  in  an  entirely  satis- 
factory manner.  In  October  he  was  indentured  to  a  respectable  gentle* 
man  residing  about  sixty  miles  north  of  this  city. 

L.  S. — ^Aged  about  siKteen  years,  bom  in  Ireland ;  his  parents  emi- 
grated to  this  country  about  eight  years  ago.  His  father  has  since  died. 
His  education  was  entirely  neglected  by  his  parents,  and  the  choice  of 
his  companions  left  exclusively  to  himself.  He  has  worked  at  several 
mechanical  branches  of  business,  to  none  of  which  his  restless  disposi- 
tion could  attach  itself.  He  was  committed  to  the  Hefuge  in  March, 
1825,  from  the  police  office,  for  stealing  a  copper  kettle,  for  which  he  had 
been  confined  in  Bridewell  eight  days,  where  he  had  been  four  times 
before.  The  character  of  a  notorious  thief  cannot  with  justice  be  attached 
to  this  boy,  though  he  had  been  a  habitual  pilferer  for  several  yean. 
Upon  his  entry  into  the  house,  he  gave  no  evidence  of  a  disposition 
palpably  wicked,  yet  he  was  a  source  of  much  trouble  to  the  superinten- 
dent ;  in  mischief  he  was  almost  invariably  first ;  to  the  rules  and  regula- 
tions of  the  house  he  was  perfectly  indifferent,  and  in  one  instance  he 
absconded.  After  a  few  days  he  was  returned,  severely  punished,  and 
put  in  irons  for  forty-three  days,  when  his  irons  were  taken  off.  In 
December  his  improvement  was  so  great  that  he  was  promoted  to  the 
situation  of  night  watch,  and  day  guard,  the  duties  of  which  he  fidthfolly 
performed  imtil  July  1826,  when  he  requested  to  be  sent  to  sea ;  his 
request  was  complied  with,  and  he  was  indentured  to  a  highly  respectable 
shipowner  of  this  city.  After  an  absence  of  three  months,  he  returned 
to  the  Befuge  on  a  visit,  stated  that  he  was  perfectly  contented  with  his 
situation,  and  that  he  had  often  reflected  while  at  sea,  that^  instead  of 
enjoying  the  blessings  of  liberty,  he  might  have  now  bees  in  the  state 
prison,  had  it  not  been  for  the  establishment  of  a  House  of  Refuge. 

D.  S. — Aged  fifteen  years,  born  in  New  York ;  his  fiither  died  while 
he  was  yet  an  in£Euit ;  his  mother  since  married  an  oysternuuij  now  living 
in  the  vicinity  of  Bancker  street.  David  has  lived  with  three 
persons,  who  kept  oyster-cellars ;  after  leaving  them,  he  retoxned  to 


THE   CODE   OF   REFORM   AND   fRISON   DISCIPLINE.        579 

or  apprentice,  it  would  not  be  prudent  to  deny  it  to  the 
warden,  who  acts  in  thLs  capacity  towards  the  children 
under  his  care. 

There  is  also  another  diflference  that  will  be  remarked, 
in  comparing  this  institution  with  the  penitentiary.  Here 
public  worship  is  directed,  while,  in  the  penitentiary,  no 
provision  is  made  for  its  performance.  The  advantage 
to  be  derived  from  an  habitual  attendance  on  this  duty 
is  so  great,  that  it  ought  not  lightly  to  be  given  up ; 
but,  after  the  best  reflection  I  could  give  to  the  subject, 

mother.  He  commenced  his  thefts  by  stealing  wood  from  about  the 
docks  j  has  also  been  in  the  habit  of  stealing  old  junk,  copper,  &c.  He 
has  been  three  several  times  committed  to  Bridewell,  the  last  time  for 
stealing  a  copper  kettle,  in  company  with  the  foregoing  boy ;  it  was  for 
this  offence  that  he  was  committed  to  the  Hefuge.  He  was  at  first  very 
refractoiy,  constantly  plotting  how  to  escape,  and  endeavouring  to  per- 
suade others  to  accompany  him.  He  was  for  some  months  treated  with 
much  strictness;  from  June  1825  to  February  1826,  his  conduct  was 
entirely  satis&ctory  ;  at  this  time  an  opportunity  offering  to  give  him  an 
advantageous  situation,  it  was  deemed  incompatible  with  the  object  of 
the  institution  to  detain  him  longer.  He  was  consequently  indented  to 
a  gentleman  residing  in  the  western  part  of  this  state,  who,  in  a  letter 
directed  to  his  mother,  two  months  after  the  date  of  his  identure,  says  he 
has  much  reason  to  be  pleased  with  David's  conduct. 

J.  D.  S. — Aged  eleven  and  a  half  years,  bom  in  New  York.  This 
child,  notwithstanding  his  extreme  youth,  has  committed  many  errors. 
He  was  first  led  to  the  perpetration  of  crime  by  the  persuasion  of  one  older 
than  himself,  in  whose  company  he  stole  many  articles ;  he  was  once  in 
Bridewell  for  stealing,  and  was  frequently  punished  by  his  parents,  but  to 
no  effect.  He  was  committed  here,  at  the  solicitation  of  his  father,  in 
April  1825.  He  conducted  himself  with  uniform  propriety  until  October 
1826,  when  he  was  returned  to  his  parents  for  the  purpose  of  indenturing 
to  a  gentleman  who  was  instrumental  in  his  reformation,  and  who  was 
well  acquainted  with  his  disposition.  Here  is  another  instance  in  which 
the  preservation  of  a  child  from  niin  may  be  attributed  to  the  establish- 
ment of  a  House  of  Refuge.  Had  this  boy's  thieving  practices  been 
permitted  to  degenerate  into  a  habit,  they  doubtless  would  have  procured 
for  him  a  residence  in  our  state  prison  or  penitentiary,  where  the  object 
is  punishmn^  and  not  reformation ;  he  must  have  been  thrown  in  the 
company  of  old  and  hardened  offenders,  the  contaminating  influence  of 
whose  conversation  would  eventually  have  banished  every  virtuous  and 
generous  sentiment  from  his  tender  bosom.  What  reflecting  mind  but 
must  admit  the  utility  of  such  an  institution,  and  what  generous  soul  but 
would  contribute  to  its  support  ? 
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I  determined  that  it  might  safely  be  allowed  in  the 
school,  but  could  not,  without  danger,  be  permitted  in 
the  penitentiary.  The  discipUne  necessary  to  preserve 
order  in  the  workshops,  and  during  the  hours  of  instruc- 
tion, will  be  sufficient  for  the  same  purpose,  in  the 
chapel,  during  divine  service.  In  the  habit  of  seeing 
and  conversing  with  each  other  during  the  week,  the 
association  in  the  church,  on  Sunday,  will  not  be  made, 
by  the  children,  the  means  of  communicating  plans  for 
escape,  or  other  unlawful  combination.  But,  in  a  peni- 
tentiary, instituted  for  solitary  confinement,  the  meeting 
of  all  the  convicts  on  Sunday' would  be  entirely  incon- 
sistent with  the  first  principles  of  the  plan ;  order  could 
not  be  preserved  without  recourse  being  had  to  corporal 
chastisement ;  the  convicts  would  anticipate  the  return 
of  their  periodical  re-union,  not  to  listen  to  the  trutlis  of 
religion,  but  to  enjoy  the  society  of  which  they  had  been 
deprived ;  the  utmost  vigilance  could  not  prevent  com- 
munication by  whispers  or  signs;  they  would  become 
acquainted  with  each  other's  faces,  and  be  ready  to 
renew,  after  discharge,  those  associations  which  it  is  one 
object  of  the  plan  to  prevent ;  and  it  has  been  asserted, 
and  I  believe  with  truth,  that  most  of  the  combinations 
for  insurrection  and  escaj^e  have  been  formed  in  the 
chapel. 

In  all  these  institutions,  whether  for  restraint,  punish- 
ment or  education,  so  much  must  depend  on  the  integrity, 
attention  and  ability,  of  the  warden,  that  not  only  are  the 
greatest  care  and  judgment  necessary  in  selecting  him, 
but  the  most  watchful  superintendence  after  he  is  chosen. 
It  may  be  stated  as  a  general  rule,  to  which,  unhappily, 
there  are  few  exceptions,  that,  if  neglect  in  the  perform- 
ance of  official  duties  incurs  no  loss  of  emolument,  they 
will  be  neglected,  unless  the  state  of  public  opinion  is 
such  as  to  make  it  an  equivalent  sanction ;  thfe  last  is  a 
powerful  agent ;  but  it  cannot  always  be  depended  upon ; 
and  it  operates  least  upon  those  that  are  most  in  want  of 
a  supervising  power.  A  sensibility  to  public  opinion  is 
connected,  for  the  most  part,  with  a  moral  sense  that 
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would,  of  itself,  enforce  a  performance  of  the  duty ;  and  a 
lax  morality  is  seldom  attended  with  any  great  reverence 
for  the  opinions  of  others.  But,  in  framing  laws,  we 
cannot  count  on  the  constant  operation  of  this  high  sense 
of  duty  or  regard  to  public  approbation.  They  must  be 
made  for  men  as  they  are ;  and  unfortunately  the  dispo- 
sition to  gain  as  much  as  possible,  with  as  little  trouble  as 
possible,  is  that  which  we  shall  find  most  general,  and 
which,  therefore,  we  must  counteract,  or  direct  to  our 
purpose,  if  we  expect  our  institutions  to  be  useful  and 
permanent.  A  superintending  power,  therefore,  has,  in 
most  systems  of  law,  been  provided  to  secure  the  execu- 
tion of  official  duty;  this  is  easily  done,  and  were  the 
remedy  an  effectual  one,  nothing  could  be  more  simple 
than  this  branch  of  legislation ;  but  what  can  assure  us 
that  the  supervisors  will  do  their  duty  ? 

Custodcs  ipsos,  quia  custodiet  ? 

In  our  legislation,  we  may  create  a  system  of  successive 
responsibilities  and  inspections ;  but  a  foundation  must  be 
laid  for  the  last.  We  may  place  the  weight  on  the 
elephant,  and  support  him  by  the  tortoise,  but  here  our 
theory,  with  that  of  the  Indian  cosmogonist,  ends. 
Sound  philosophy  alone  can,  in  both  cases,  direct  us  to 
the  great  principles  which  effect  the  different  ends,  with- 
out this  cumbrous  and  useless  machinery.  Individual 
interest  draws  all  to  a  central  point ;  a  desire  to  promote  the 
public  good,  enforced  by  the  fear  of  censure  and  the  hope 
of  applause,  gives  an  impetus  in  a  different  direction ;  and 
these  powers  combined,  will  restrain  aberrations  from  the 
circle  of  official  duty  just  as  the  order  of  the  heavenly 
bodies  is  preserved  by  the  divergent  operation  of  mutual 
attraction  and  the  projectile  force. 

Self-interest,  then,  must  be  so  combined  with  the 
public  good,  as  to  make  them  inseparable;  and  public 
inspection  must  be  secured,  to  keep  this  great  spring  of 
human  action  in  its  proper  direction.  This  has  been 
endeavoured  in  the  plan  of  administration  for  the  several 
houses  of  confinement  provided  for  by  this  system. 
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The  whole  are  placed  under  the  superintending  care  of 
the  same  board,  because,  being  parts  of  the  same  system,  its 
general  principles  could  only  be  enforced  by  a  common 
head.  The  number  of  the  institutions  required  an  atten- 
tion that  a  single  person  could  not  well  perform  ;  a  board 
of  inspection,  therefore,  was  created,  and,  considering 
the  nature  of  the  duties,  the  number  of  five  was  tixed  on 
as  that  which  would  best  unite  the  advantages  of  delibe- 
ration witli  the  requisite  despatch  of  business ;  and  a  dis- 
tribution of  the  duties  into  classes,  that  some  might  be 
performed  by  one  member,  making  two  necessary  for 
others,  and  a  majority  for  those  which  were  most  import- 
ant, was  considered  as  a  convenient  and  safe  arrangement. 
This  board,  in  addition  to  its  general  superintending 
power,  has  the  direct  management  of  all  the  pecuniary 
concerns  of  the  several  prisons,  but  under  regulations, 
which  it  is  thought  must  prevent  the  possibility  of  any 
corrupt  appropriation  or  negligent  dilapidation  of  the 
funda  Among  other  precautions,  is  one  that  ought,  I 
think,  to  be  adopted  in  all  cases  of  trust,  whether  aiising 
from  office,  or  contract,  or  testamentary  disposition  ;  the 
deposit  of  all  monies  held  for  another,  or  for  the  public 
or  any  institution,  in  a  safe  public  bank,  in  the  name  of 
the  trust,  or  of  the  person  in  his  quality  as  officer  or  agent, 
to  be  drawn  out  only  by  checks,  expressing  the  purpose 
to  which  the  money  is  to  be  applied,  and  making  it  a 
criminal  breach  of  trust  if  the  deposit  is  not  made,  or  if 
the  funds  are  drawn  for  any  other  purpose  than  that  of 
the  person  or  institution  for  whose  use  it  was  received. 
The  advantages  of  such  an  arrangement  in  commercial 
agencies,  and  public  and  private  trusts,  need  not  be  des- 
canted on  here :  it  is  intended,  in  connexion  with  other 
provisions  prohibiting  any  kind  of  concern  in  purchases 
or  sales  made  for  the  prisons,  any  profit  or  convenience 
from  the  employment  of  the  prisoners,  to  take  away  all 
temptation  of  making  the  office  a  pecuniary  speculation, 
and  what  is  of  as  much  consequence,  perhaps,  to  prevent 
its  being  thought  one. 

The  board  of  inspection  must  be  permanent ;  its  duties 
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are  arduous ;  they  require  experience  as  well  as  diligence ; 
the  undivided  attention  of  the  members  must  be  given  to 
the  subject ;  the  close  and  unremitted  labours  required 
by  the  important  business  entrusted  to  them,  cannot  be 
expected  to  be  gratuitously  given.  Few  men,  in  our 
state  of  society,  can  afford  to  divert  the  time  required  for 
this  purpose  from  their  private  affairs ;  and  those  who  can 
afford  it,  are  not  always  the  best  fitted  for  the  task. 
They  must,  therefore,  be  paid,  and  so  liberally  paid,  as  to 
command  the  talent  and  integrity  required.  Philanthropy, 
public  spirit,  humanity  or  religion,  may  inspire  individuals 
to  volunteer  services ;  but  it  is  a  natural  tendency  of  zeal 
gradually  to  cool,  when  the  service  which  excited  it  is 
one  requiring  patient  attention,  a  daily  intercourse  with 
the  most  degraded  of  our  species,  and  a  close  attention  to 
dull  detail,  more  especially  when  it  requires  no  exertion 
of  those  talents  that  command  public  applause :  besides 
this,  if  the  service  is  unpaid,  its  negligent  performance 
rarely  incurs  the  penalty  of  public  censure,  which  never 
falls  very  heavily  on  those  who  have  gratuitously  given 
any  part  of  their  time  or  attention  to  the  business ;  where- 
as, the  salary  being  an  equivalent  for  the  service,  legal 
punishment,  as  well  as  loss  of  reputation,  will  generally 
attend  neglect.  The  particular  powers  given  to  the  board 
of  inspectors,  need  not  be  here  detailed ;  they  are,  it  is 
thought,  clearly  designated  in  the  text.  As  theirs  is 
chiefly  a  supervising  power,  and  not  so  direct  an  agency 
upon  the  prisoners  as  that  of  the  other  officers,  it  was  not 
deemed  necessary  to  give  them  any  interest  in  the  labour 
of  the  convicts ;  the  number,  too,  of  their  members  would 
have  rendered  this  extremely  onerous  to  the  institution 
But  with  the  warden  it  was  different ;  to  him  it  was 
deemed  necessary  to  apply  those  principles  I  have  en- 
deavoured to  establish,  which  make  the  interest  of  the 
officer  and  of  the  public  to  coincide.  The  interest  of  the 
public  is,  first,  that  all  the  regulations  in  the  code,  for 
punishment  and  reformation,  should  be  strictly  observed ; 
secondly,  that  as  much  as  possible  of  the  expense  of  the 
institution  should  be  paid  by  the  labour  of  tUe  convicts. 
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To  give  the  warden  an  interest  in  the  first  branch,  he  has 
a  premium  on  the  decrease  of  reconvictions,  the  best  mode 
of  testing  the  efficiency  of  the  system.  To  stimulate  him 
in  promoting  the  industry  and  skill  of  the  convicts,  he 
has  a  per-centage  on  the  gross  amount  of  their  labour ; 
while  the  superintendence  of  the  inspectors,  their  periodical 
examination  of  the  prisoners,  and  of  the  other  officers,  the 
observation  of  the  chaplain  and  physician,  and  of  the 
official  visitors,  will  eftectually  prevent  his  urging  that 
labour  by  any  other  means,  or  in  any  greater  degree,  than 
is  prescribed  by  the  code.  It  is  also  a  great  object,  that 
by  preserving  the  health  of  the  prisoners,  the  punishment 
should  not  be  carried  further  than  is  directed  by  the 
sentence ;  for  this  purpose,  cleanliness,  wholesome  food, 
exercise  and  proper  relaxation  from  labour,  are  prescribed. 
To  enforce  their  execution,  the  proper  system  of  inspection 
is  provided ;  and  to  combine  private  interest  and  the  love 
of  distinction  in  the  performance  of  this  duty,  honorary 
and  useful  premiums  are  given  for  difierent  grades  of 
decrease  in  the  usual  mortality  of  the  prisons.  These 
rewards  are  extended  to  all  the  officers  whose  agency  can 
at  all  contribute  to  the  end. 

It  may  be  necessary,  before  the  conclusion  of  this 
report,  to  give  some  idea  of  the  number  of  officers,  and 
the  duties  of  those  which  have  not  yet  been  mentioned 

The  plan,  as  has  been  seen,  comprehends, 

A  House  of  Detention,  with  two  departments  ; 

A  Penitentiary ; 

A  School  of  Reform  ; 

A  House  of  Refuge  and  Industry,  with  two  depart- 
ments. 

All  of  these  are  under  the  general  superintendence  of 
five  inspectors  ;  one  warden  and  one  matron  will  be 
required  for  each  institution.  One  chaplain  and  one 
physician  will  be  sufficient  for  the  four ;  a  clerk  for  the 
Penitentiary ;  one  teacher  for  the  School  for  Reform  and 
another  for  the  Penitentiary.  In  the  other  institutions, 
the  detention  is  not  long  enough  to  require  a  regular 
establishment  for  education,  and  one  of  the  inmates  will 
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always  be  found  competent  for  this  purpose ;  so  that, 
independent  of  the  underkeepers,  the  number  of  which 
will  depend,  in  some  measure,  on  that  of  the  prisoners, 
the  four  institutions  will  require  thirteen  officers.  The 
manner  in  which'the  prisoners  are  proposed  to  be  confined, 
will  preclude  the  necessity  of  a  military  guard ;  and 
unless  the  numbers  shall  multiply  much  beyond  our 
hopes  and  reasonable  expectations,  one  underkeeper  for 
the  House  of  Detention,  one  for  the  School  of  Reform, 
two  for  the  House  of  Industry,  and  six  for  the  Peniten- 
tiary, ten  only  in  all,  will  be  required.  In  this  calcula- 
tion, neither  the  inspectors  nor  their  agent  are  included. 

A  regulation  of  much  importance  in  the  code  may 
need  some  explanation,  which  has  not  been  given  in  its 
place.  SoUtary  confinement,  although  accompanied  by 
the  permission  to  labour  in  an  uncovered  court,  may,  if  the 
labour  be  sedentary,  be  injurious  to  the  healtit.  To 
counteract  this  efiect,  a  machine  is  directed  to  be  made 
that  will  require  strong  muscular  power  to  put  in  motion, 
and  at  this,  each  of  the  male  prisoners  is  directed  to  work, 
but  only  for  one  hour  in  each  day.  This  is  made  com- 
pulsory ;  but  as  the  only  penalty  is  solitary  confinement 
to  the  cell,  and  as  it  is  considered  and  intended  only  as  a 
preservation  to  the  health,  this  compulsion  is  not  at  war 
with  the  principles  before  laid  down  on  that  subject. 
The  prisoners  are  to  be  brought  to  the  machine  separately 
and  it  must  be  so  contrived  as  not  to  permit  them  to  see 
or  hear  each  other  while  at  work.  Its  eflfects  will  be  not 
only  to  preserve  general  health,  but  to  fortify  the  muscular 
powers,  and  fit  the  convict  on  his  discharge  for  any 
species  of  laborious  employment. 

The  tread-mill,  although  a  favourite  engine  of  punish- 
ment in  many  institutions,  finds  no  place  in  this,  for  the 
following  reasons :  it  cannot  be  employed  without  break- 
ing in  upon  the  system  of  solitary  confinement,  which  is 
the  basis  of  the  system ;  its  injurious  eflfects  upon  the 
health  are  supported  by  strong  testimony  (a),  and  although 

(a)  Sir  John  Cox  Hippeslie  on  the  tread-mill. 
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there  is  a  contrariety  of  evidence  on  the  subject  (6),  yet 
it  may  be  fairly  inferred  from  the  wliole,  that  it  does  not 
fortify  the  constitution  and  prepare  the  convict  for  any  of 
the  ordinary  pursuits  of  laborious  life,  the  principal  mus- 
cular action  being  in  the  legs  only.  It  teaches  the  con- 
vict nothing  that  can  be  useful  to  him  on  his  discharge. 
It  is  not  a  profitable  employment  of  human  power.  If 
it  have  any  effect  on  the  morals,  it  must  be  a  bad  one, 
from  the  associations  inseparable  from  it,  and  from  tlie 
degradation  which  is  considered  to  be  attached  to  it.  As 
a  punishment  it  must  be  unequal ;  to  give  it  the  velocity 
necessary  to  punish  one  of  a  robust  constitution,  would 
make  it  a  torture  to  a  weaker  convict. 

The  Code  of  Reform  and  Prison  Discipline,  and  the 
reasoning  in  support  of  its  provisions,  are  now  before  the 
legislature ;  their  wisdom  will  determine  on  the  propriety 
of  its  adoption.  Many  parts  of  the  plan  have  at  different 
times  been  proposed,  and  some  of  them  have  been  partially 
executed,  but  they  have  never  before  been  consolidated 
and  presented  as  component  parts  of  a  whole  system ;  a 
characteristic  which  it  is  thought  constitutes  its  chief 
value :  for  it  must  be  apparent,  from  the  nature  of  the 
subject,  that,  without  a  continuity  of  operation,  as  well  as 
uniformity  of  principle  in  the  plan,  no  infliction  of  punish- 
ment or  discipline  for  reformation  can  have  any  great  effect. 
In  all  legislation  we  must  first  form  a  clear  idea  of  that 
which  we  wish  to  accomplish,  and  then  determine  on  the 
best  means  of  effecting  it.  These  being  well  understood, 
they  must  be  explicitly  enounced,  not  only  for  our  own 
guidance  in  forming  the  plan,  but  for  that  of  our  suc- 
cessors in  correcting,  of  the  judges  in  expounding,  and  of 
our  constituents  in  obeying  it.  In  that  wliich  I  offer,  this 
great  object  has  been  constantly  kept  in  view,  and  has 
been  repeated  perhaps  oftener  than  was  necessary ;  and 
the  means  proposed  to  effect  it  are  such  only  as  have  been 
recommended  either  by  experience  or  the  maturest  reflec- 

(a)  Sixth  Report  of  the  Society  for  the  Improvement  of  Prison  Dis- 
cipline, appendix. 
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tion.  But,  as  this  object  is  the  prevention  of  crime,  it  is 
clear  that  this  would  be  but  imperfectly  effected  by  any 
discipline  applied  after  conviction  only.  Conviction 
supposes  the  prior  existence  of  crime,  and  the  discipline 
that  corrects  it  is  punishment;  but  punishment  is  only  one 
of  the  means  of  attaining  the  end  of  preventing  crimes  : 
to  avoid  their  commission,  therefore,  we  must  go  one  step 
further  back ;  we  must  prevent  contaminating  association 
before  trial,  more  carefully  than  we  would  after  it ;  we 
must  never  confound  innocence  with  unconvicted  guilt, 
by  imposing  any  unnecessary  restraint  upon  either.  But 
even  accusation  is  most  commonly  founded  on  the  evident 
commission  of  an  offence,  although  trial  is  necessary  to 
designate  the  offenders.  We  must  begin,  then,  at  an 
earlier  stage  in  our  efforts  to  prevent  it ;  we  must  relieve 
that  extreme  want  which  is  sometimes  the  cause,  and 
oftener  the  pretence  for  crime  ;  and  we  must  find  employ- 
ment for  the  idleness  which  generally  produces  it.  And 
when  this  is  done,  our  work  is  not  yet  complete ;  religious, 
moral,  and  scientific  instruction  must  be  not  only  provided 
but  enforced,  in  order  to  stamp  on  the  minds  of  the  people 
that  character,  that  public  feeling,  and  those  manners, 
without  whicli  laws  are  but  vain  restraints. 

The  recapitulation  of  the  several  institutions  embraced 
by  the  Code  of  Reform  and  Prison  Discipline,  has  been 
made  to  show  their  close  connexion,  and  that  each  part 
is  so  necessary  to  carry  into  effect  the  great  objects  of  the 
system,  that  an  omission  of  any  one  would,  in  a  great 
measure,  defeat  the  good  effect  that  might  be  expected 
from  the  others.  If  we  mean  to  guard  the  community 
from  the  inroads  of  crime,  every  avenue  must  be  defended/ 
A  besieged  city,  fortified  on  one  side,  leaving  the  others 
open  to  hostile  attacks,  would  be  a  just  image  of  a  country 
in  which  laws  are  made  to  eradicate  offences  by  punish- 
ments only,  while  they  invite  them  by  neglect  of  educa- 
tion, by  the  toleration  of  mendicity,  idleness,  vagrancy, 
and  the  corrupting  associations  of  the  accused  before  trial 
as  well  as  after  conviction.  Yet,  such  is  the  lamentable 
state  of  criminal  jurisprudence,  that  all  nations  are  more 
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or  less  in  this  state.  Here  great  severity  is  used  to 
punish  offences,  but  no  means  are  provided  to  prevent 
them :  there  mild  punishments  and  a  reformatory  discipline 
are  appHed  after  judgment;  but  severe  imprisonment 
and  contaminating  associations  are  indiscriminately  in- 
flicted on  the  innocent  and  on  the  guilty  before  trial. 
Between  some  states  the  contest  seems  which  shall  raise 
the  greatest  revenue  from  the  labour  of  the  convicts  :  in 
others  the  object  is  to  degrade  and  make  them  feel  their 
misery.  No  where  has  a  system  been  established  con- 
sisting of  a  connected  series  of  institutions  founded  on  the 
same  principle  of  uniformity,  directed  to  the  same  end ; 
no  where  is  criminal  jurisprudence  treated  as  a  science ; 
what  goes  by  that  name,  consists  of  a  collection  of  dis- 
similar, unconnected,  sometimes  conflicting  expedients  to 
punish  different  offences  as  they  happen  to  prevail;  of 
experiments  directed  by  no  principle,  to  try  the  effect 
of  different  penalties ;  of  permanent  laws  to  repress 
temporary  evils ;  of  discretionary  power,  sometimes  with 
tlie  blindest  confidence  vested  in  the  judge,  and  at  others 
with  the  most  criminal  negligence  given  to  an  officer  of 
executive  justice.  All  these  and  other  incongruities 
would  cease,  were  the  lawgiver  to  form  correct  prin- 
ciples; enounce  them  for  his  own  guidance  and  that  of  his 
successors ;  and,  with  them  constantly  before  his  eyes, 
arrange  his  system  of  criminal  jurisprudence  into  its 
natural  divisions,  by  providing  for  the  poor,  employing 
the  idle,  educating  the  ignorant,  defining  offences  and 
designating  their  correspondent  punishment,  regulating 
the  mode  of  procedure  for  preventing  crimes  and  prose- 
cuting offenders,  and  giving  precise  rules  for  the  govern- 
ment and  discipline  of  prisons. 

With  such  a  system  it  may  reasonably  be  expected, 
not  that  offences  will  be  eradicated,  but  that  their  recur- 
rence will  be  much  less  frequent,  and  that  the  rare 
spectacle  will  be  witnessed  of  a  retrograde  movement  in 
vice  and  crime.  But  the  desultory  attempts  which  have 
been  made,  and  are  daily  making,  to  carry  some  of  its 
detached  parts  into  execution,  do  but  retard  the  progress 
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and  endanger  the  success  of  reform  ;  they  are  troublesome, 
they  arc  expensive  ;  the  false  reliance  that  is  placed  upon 
them  by  their  advocates  excites  high  expectations,  which 
must  be  disappointed,  because  a  disease  pervading  the 
system  cannot  be  cured  by  topical  remedies ;  and  the 
disappointment  produces  despair  of  final  success,  an  aban- 
donment of  the  plan  of  reformation,  and  an  inclination 
to  return  to  the  old  sanguinary  system. 

The  code  now  submitted  completes  the  System  of 
Penal  Law,  which  is  respectfully  ojffered  for  consideration. 
The  task  was  undertaken  with  an  unfeigned  distrust  of 
my  own  powers,  which  nothing  could  have  conquered  but 
the  conviction  that  a  simple  enumeration  and  develop- 
ment of  the  principles  on  which  the  system  is  founded 
would  force  a  conviction  of  their  truth. 

It  has  been  prosecuted  with  laborious  and  unremitted 
application  for  several  years,  with  a  respectful  attention 
to  the  opinions  of  others,  and  a  close  observation  of 
practical  results. 

Its  conclusion  was  attended  with  the  gratifying 
consciousness  of  having  taken  every  precaution  to  guard 
against  the  pride  of  opinion,  and  neglected  no  means  that 
could  be  suggested  by  the  deepest  sense  of  its  importance, 
and  a  religious  desire  that  it  might  advance  private 
happiness,  by  establishing  the  true  principles  of  public 
justice. 

It  is  now  respectfully  ofiered  for  consideration,  in  the 
hope  that  after  legislative  wisdom  shall  have  supplied  the 
omissions,  and  corrected  the  errors  of  the  work,  it  may 
be  made  the  basis  of  a  system,  by  which  instruction  may 
be  promoted,  idleness  and  vice  repressed,  crimes  dimi- 
nished, and  the  sum  of  human  happiness  increased. 

EDWARD  LIVINGSTON. 
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